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ADVERTISEMENT.  * 

It  18  intended  to  conqprise,  in  a  third  and  concluding 
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attendance  which  would  be  ndceksay  to  a  Airther  j^tcigreiss' 
in  his  labours,)  the  Series  commenced  hf  flfr  Oeorge  Coip&Tf 
and  carried  on  in  the  present  publication  >  will  be  .coAtitiQfd. 
by  Mr.  Sxvansfon,  '    \  .  ^  • 
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PROMOTIONS, 
In  and  after  Hilary  Term,  1817, 

On  the  death  of  Chief  Baron  Thompson,  Sir 
Richard  Richards,  Knight,  one  of  the  Barons,  was 
appointed  Chief  Baron  of  the  Court  of  Exchequer. 

Sir  William  Garrow,  Knight,  His  Majesty's 
Attomey-Greneral,  was  appointed  a  Baron  of  the  Ex* 
chequer. 

Sir  Samuel  Shephbrd,  Solicitor-General,  was 
appmnted  Attorney-General  to  His  Majesty.  And 

BoBBRT  GiPPORD,  Esquire,  of  Counsel  to  His  Ma* 
jesty,  and  afterwards  Solicitor-General,  and  received 
the  honour  of  knighthood. 

John  Leach,  Esquire,  Chancellor  of  the  Duchy  of 
Cornwall,  was  appointed  Chief  Justice  of  Chester,  in 
the  room  of  Mr.  Baron  Garrow. 

In  the  vacation  after  Trinity  Term,  on  the  death  of 
BoBBRT  Steele,  Esquire,  William  Courtbnay, 
Esquire,  was  appointed  a  Master  in  Chancery. 
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57  Geo.  3, 1816. 

BROWN  V.  BRUCE.  jfav.  1.  9. 

On  a  Motion  for  an  Attachment,  the  Defendant      The  tigna- 

statedthathe  had  offered  to  put  in  an  Answer,  which  ^^^^  ^^  coooiel  * 

was  refused  at  the  Six  Clerks'  Office  for  want  of  »  neccmry  to 

CaanseFs  signature;   and  he   contended,    that  the  ^n****"*®"^- 

sisnature  of  Counsel  was  unnecessary » there  being      .  *  f.^"*  f"^ 

no  Order  of  the  Court  requinne  it.  .      .  ^. 

^         ^  practice  of  the 

Court  is  bind- 
The  Lord  Chancellor  directed  a  search  to  be  -      ^  ^j^^  i^^ 

made ;   at    the    same    time   intimating   that,  even  ^f  ^^^  Court, 
though  it   should  turn  out,  as  the  Defendant    al*  without  poBi- 
leged,  that  there  was    no  Order  to  that  effect  in  Uve  order.  The 
existence,  yet    the  constant   admitted  practice  of  old  practice  on 
the    Court    was    as  little   to    be   disturbed   as   if  country  com- 
missions 
eqni?alent  to  a  aignature  by  counsel. 
Vol.  n.  B 
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CASES  IN  CHANCERY. 

founded  on  positive  order ;  and  added,  that  the  ques- 
tion was  not  merely  as  to  a  point  of  form,  but  that  in 
many  cases  further  security  was  necessary  than  that 
of  the  Defendant  faimaelf,  in  oider  to  guard  the  adverse 
party  against,  and  to  keep  the  records  of  the  Court 
clear  from,  scandal  or  impertinence. 


Search  having  been  made  accordingly,  and  no  order 
found,  the  motion  was  renewed  on  the  part  of  the 
Plaintiff. 


The  LoBD  Chancellor. 

Ancient  and  uniform  practice  constitutes  the  law 
of  the  Court  as  much  as  a  positive  order.  In  this 
instance^  the  old  practice  afforded  the  same  security 
tvhich  is  now  required  to  be  given  by  the  counsel's 
signature.  For  when  a  CiNomisBion  was  sent  into 
the  country,  the  course  was  to  send  with  it  a  copy  of 
the  Bill ;  and  the  Commissioners,  who  were  always 
Barristers,  being  furnished  with  this  muniment,  inter- 
rogated as  to  the  fieicts  alleged  by  the  bill,  so  that  the 
answer  of  the  Defendant  had,  in  substance,  that 
which  was  equivalent  to  the  signature. 

Unless  the  Defendant,  in  this  case,'can  make  out  by 
positive  affidavit,  that  he  has  been  prevented  from  ob- 
taining the  signature  of  Counsel  by  his  attorney  reAis- 
ing  to  submit  his  case  for  that  purpose,  (this  being  an 
allegation  also  made  by  the  Defendant  at  the  bar,  but 
unsupported  by  evidenc^,)the  Attachment  must  issue. 


Afterwards,  oH  the  19th  of  November,  an  Attach- 
ment issued  accordingly,  (a) 

(o)  Reg.  lib.  A  17. 
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18M. 

Appeal  from 
the  Rolls. 
Aw.  8. 11. 
LORD  MONTFORT  v.  LORD  CADOGAN. 

By  the  Decree  made  at  the  RoUs,  9th  of  July,  1810      Seiilemenl  of 

(a)y  it  was  declared  that  the  then  late  Defendant  Earl  9l  renewable 

Cadogan,  and  the  Defendant  Sir  T.  C.  Bunbury  (the  '^"^  >»  *ra«l 

trustees  named  in  the  marriage-settlement  of  Lord  and  *^"*  ®^  *^*  ^^^ 

lAkdy  Mont/art),  ought  to  have  renewed  the  lease  »«>^profit«to 

granted  by  the  Dean  and  Chapter  of  Westminster,  at  ^^  **"*  ^^^g^ 

the  times  when  the  same  became  renewable,  and  to  ^^  ""^^■''■"^ 

have  paid  the  fines,  fees,  and  expences  attending  the  .    .    h^  a^^ 

same,  by  and  out  of  the  annual  rents  and  profits  of  ^j^^  guccessive- 

the  premises  thereby  demised  ;  and  that,  not  having  |    ^^^  y^^^  ^^^ 

so  renewed  the  same,  they  had  been  guilty  of  a  breach  mainder  to  the 

of  trust ;  —  that  £9092. 179.  6d.,  which  had  been  paid  first  son  at  21. 

by  the  Plaintifi*  for  the  renewal,  ought  to  be  paid  him      The  Trusleei, 

by  the  representatives  of  Earl  Cmfo^on  (deceased)^  having  neglecU 

and  by  the  said  Sir  T.  C,  Bunbury,  but  thatlhe  same  ed  lo  renew, 

ought  to  be  repaid  to  them  by  and  out  of  the  personal  are  answerable 

estates  of  Lord  Montfort  deceased,  and  of  the  Dow-  »»  ^o^  »  breach 

ager  Lady  Montfort,  according  to  the  times  they  had  ®^  *'""•*'  ^^^  ^• 

able  to  pay  to 

the  son  the 
amount  of  what  he  had  laid  oat  in  procuring  a  renewal ;  to  be  re- 
paid to  them  oat  of  the  estates  of  the  tenants  for  life«  with  reference, 
not  to  the  duration  of  their  respeeti? e  possessions,  but  to  the  propor- 
tions in  which  they  would  actually  have  suffered  a  diminution  of 
rent  in  case  the  rents  had  been  properly  applied  towards  the  renewals. 
The  assignee  of  one  of  the  tenants  for  life,  with  notice  of  the  settle- 
ment, neither  primarily  liable^  nor  to  be  called  upon  by  the  trustees 
to  contribute  towards  their  repayment ;  but  only,  in  case  of  all  the 
other  estates  proving  insaffieientj  to  make  good  to  the  son  the 
deficiency.  -• 

(o)17Ves.486. 
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respectively  been  in  possession  of  the  premises,  or  in 
receipt  of  the  rents  and  profits  thereof.  And  it  was 
ordered  accordingly. 

From  this  Decree,  Earl  Cadogan's  representatives 
and  Sir  T.  C  Bunhury  appealed,  npon  the  grounds 
that  a  Decree  ought  not  to  have  been  made  against 
them,  either  personally  to  pay  the  said  sum  ot  to 
charge  them  as  mlful  defaulters  in  nothaving  the  lease 
renewed  —  that  in  case  they  ought  to  have  been  at  all 
charged,  it  should  have  only  been  in  aid  of  any  defi* 
ciency  of  payment  by  the  estates  of  Lord  Montfort 
deceased,  and  of  Lord  Howe,  and  of  the  Dowager 
Lady  Montfort  —  that  Lord  Howe  ought  to  have  been 
ordered,  in  respect  of  his  purchase  from  Lord  Mont^ 
fort,  to  contribute  his  proportion  towards  payment  of 
the  money  required  for  the  renewal  — and  that  the 
contributions  to  be  paid  by  the  respective  parties  in- 
terested ought  to  be  settled  and  ascertained  under  tha 
Decree  of  the  Court,  and  after  a  reference  to  the 
Master. 

Hart  and  Heald,  for  the  Appellants. 
Sir  S.  Romilly  and  DanieU,  for  the  Plaintiff. 
Leach  and  Trower,  for  hsidy  Montfort  and  Lord  Howe. 


The  Lord  Chancellor. 

After  observing  at  great  length  on  the  peculiar 
trusts  of  the  settlement,  affirmed  all  that  part  of  the 
Decree  which  declares  the  Trustees  to  have  been 
primarily  liable  to  make  good  to  the  Plaintiff  the  full 
amount  of  the  expences  incurred  by  him  in  the  re-« 
newal  of  the  lease ;  but  said,  he  was  disposed  to 
vary  so  much  of  the  subsequent  part  of  the  Decree 
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as  went  to  declare  the  proportions  of  the  fine  with 
which  the  respective  estates  of  Lord  and  Lady  Mont" 
fort  were  chargeable,  with  reference  to  the  time 
daring  which  each  had  successively  been  in  the  en- 
joyment of  the  property.  Li  this  case.  Lord  Montfort 
had  been  in  that  enjoyment  from  the  date  of  the  settle- 
ment {January,  1772)  to  the  end  of  1799  (when  he 
died,)  and  Lady  Montfort,  only  from  the  period  of  his 
death  to  1808.  The  lease  ought  to  have  been  renewed 
twice  during  the  period  of  their  successive  enjoyment 
—  once  in  1786,  and  again  in  1800.  Consequently,  if 
the  Trustees  had  done  their  duty.  Lady  Montfort 
would,  on  coming  into  possession,  in  1800,  have  had 
a  lease  for  forty  years,  (commencing  in  1786,)  toge- 
ther with  a  sufficient  fund  in  hand  to  have  paid  for  the 
renewal  in  that  year.  To  that  extent,  therefore.  Lord 
Montfort' s  estate  was  chargeable,  and  Lady  Mont-* 
fort  only  to  such  amount  as  it  would  be  necessary  to 
reserve  out  of  the  rents  and  profits  from  1800  towards 
the  fine  for  the  next  renewal,  during  her  own  exclu- 
sive enjoyment  of  eight  years  only.  With  regard  to 
Lord  Howe,  he  was  of  opinion,  that  the  Trustees 
could  have  no  recourse  upon  him.  The  Plaintiff  only 
could  have  relief  by  applying,  in  case  the  estates  of 
the  Trustees  should  prove  insufficient. 


1810. 
Montfort 

V. 

Cadogak. 


The  Decree  was  affirmed  accordingly^  with  such 
variations  as  above  mentioned. 
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AppMl  from  Dame  JULIANA  LANGHAM,  Widow,  and  Others^ 
the  Rolls.  (some  of  the  next  of  kin  of  the  Testator,  Sir  JOHN 

Ao»,ll,12,14.      CHICHESTER,  deceased)    -       Plaintiffs; 

AND  '  ' 

JOHN  SANDFORD,  Clerk,  Execntor  of  the  said 
Testator,  and  the  rest  of  the  next  of  iin  of  the  said 
Testator, Defendants. 

TesUlor  gives  XhIS  Cause  came  before  the  Court  upon  Appeal 
to  i<.  ^10,000,  i^y  ^^  Defendant,  t|ie   executor,  from  the  Decree 
?*"  fti  **•  '^    •     pronounced  by  His  Honour  the  Master  of  the  Rolls, 
. .  ,  March  15, 1811,  whereby  It  was  declared, "  that  the 

folate onw' ex-  *'  Defendant  was  a  trustee  of  the  residue  of  the  Tes- 
cepted  land  ap-  "  tator's  personal  estate,  for  the  benefit  of  the  next  of 
points  him  "  ^'  according  to  the  statutes  of  distribution  of  the 
exi^cotor.  ''  personal  estates  of  persons  dying  intestate ;''  and 

Allhoughtbe  it  was  referred  to  the  Master  to  take  the  usual  ac* 
gift  of  the  le«    counts  accordingly,  (a) 
gacy  amoanto 

toafiolentpre-      Leach  and  Wingfield,  for  the  Plaintiffs, 
•omptioniniaw 

that  the  Testalor  meant  to  exclude  him  from  the  beneficial  interest 
in  the  reaidne,  the  exception  oat  of  the  beqoeat  of  farnitnre  is  not  a 
circomstanee  to  confirm  that  presumption,  so  as  to  preclude  him  from 
gifing  parol  evidence  of  intention  in  his  favour ;  snch  evidence  being 
also  liaMe  to  be  repelled  hy  evidence  of  a  contrary  intention. 

The  evidence  not  amonnting  to  a  direct  intention  in  the  execnlor's 
favour^  and  being  met  by  contrary  evidence*  tending  to  confirm  the, 
kgal  presumption  against  him,  he  was  declared  by  the  Master  of  the 
Rolls  to  be  a  trustee  of  the  residue  for  the  next  of  kin,  and  the  decreis 
at  the  Rolls  was  now,  upon  appeal,  affirmed. 

N.  B.  In  this  case,  it  was  contended,  that  to  rebut  the  presumption 
of  law,  it  is  enough  to  show  evidence  of  an  intention  to  exclude  the 
next  of  kiu,  without  any  evidence  of  direct  intentionln  favour  of  the 
execntor;  but  the  Lord  Chancellor'a  judgement  seems  to  have  left 
that  point  undecided. 

(a)  See  the  report  of  the  Caie,  17  Yes.  435* 
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Hart  and  Bell,  for  the  Defendants  in  tiie  same  fai- 
terest  with  the  Plaintiffs. 

First,  as  to  the  adnussibility  of  the  evidence  (a). 
Thfe  rule  is,  that  if  it  appears  upon  the  face  of  the 
Will,  either  by  plain  declaration  or  necessary  impli- 
cation, to  have  been  the  intention  of  the  Testator  to 
exclude  his  executor  from  the  beneficial  interest  in 
the  residue^  parol  evidence  shall  not  be  admitted  to 
contradict  this  apparent  intention.  Thus  it  has  been 
decided^  that  such  necessary  implication  is  afforded 
by  the  circumstance  of  a  legacy  bemg  given  to  the  ex* 
mentor  expressly  for  his  care  and  trouble.  It  is  ma*^ 
nifest  from  this,  that  the  Testator  considered  he  was 
imposing  a  burden ;  and  it  fcdlows,  by  necessary  im* 
plication,  that  he  did  not  mean  to  give  his  estate. 
The  objection  to  the  admisiMbility  of  the  evidence  in 
the  present  case,  is  founded  on  the  gift  to  the  ex- 
ecutor of  the  sum  of  jeiO,000,  together  with  the  fur- 
niture in  two  houses,  '^  plate  only  excepted.''  And 
<he  argument  for  the  next  of  kin,  is,  that  the  plate, 
being  excepted  from  this  legacy,  and  not  afterwards 
disposed  of,  falls  into  and  becomes  part  tf  the  resi«- 
due,  and  therefore  that  the  Testator,  having  said  that 
his  executor  shall  not  take  the  plate,  must  be  held  to 
have  said  that  he  shall  not  take  the  residue,  of  which 
the  plate  forms  a  part ;  smce,  otherwise,  he  would 
have  contradicted  himself. 


18ia 


This  argume]}t  was  not  held  conclusive  by  th^  Master 
of  the  Rolls,  who  answers  it  by  observing,  that  "  ac- 
cording to  the  strict  letter,  the  Testator  does  not  say, 
the  executor  is  not  to  have  the  plate ;  but  merely,  that 
he  is  not  to  have  the  plate  as  part  of  the  furniture/'  (6). 


(a)  Bee  the  arguments  up- 
on this  point  tt  the  Rotls# 
17  Ves.  441. 


(5)  17  Yes.  443. 
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That  is,  the  Testator  has  merely  said»  his  execator 
shall  not  take  the  plate  as  part  of  the  fumitare,  leav* 
ing  it  unpredicated  whether^he  is  to  take  it  in  any  other 
pharacter  or  not.  Bat  all  the  rales  for  constraing  wills 
are  founded  on  the  principle  of  excluding  conjecture ; 
and^  however  rational  a  conjecture  may  be  formed  as  to 
what  might  have  been  a  Testator's  intention  although  ^ 
not  expressed^  a  Court  is  not  to  guide  itself  by  such 
conjecture.  It  is  enough  that  in  this  case  jthe  Testator 
has  excepted  the  plate  out  of  his  general  gift  of  fur* 
niture.  If  we  do  not  find  that  the  excepted  plate  is 
afterwards  given,  it  is  in  vain  to  say,  the  Testator  pro- 
bably meant  to  give  it.  On  the  contrary,  we  must  in 
the  absence  of  any  positive  expression  of  such  inten- 
tion, conclude  that  he  meant  to  leave  it,  as  we  find  it 
according  to  the  strict  letter  of  the  will,  undisposed 
of.    And  then  the  objection  will  hold  good. 


But  the  evidence  on  both  sides  being  admitted  (a), 
tiiat  which  has  been  furnished  against  the  claim  of  the 
executor,  greatly  outweighs  the  contrary  evidence  in 
his  favour.  In  reading  the  evidence,  it  must  be  remem- 
bered, that,  if  the  Testator  appears  to  have  had  no 
settied  intention  at  the  time  of  making  his  will  that 
his  executor  should  take  the  residue,  it  is  utterly  im- 
material whether  he  had  or  had  not  such  intention  at 
any  subsequent  period.  The  evidence  of  what  passed 
at  the  time  of  making  his  will,  is  therefore  very  mate- 
rial. (6)  The  single  question  is,  whether  the  Testa- 
tor at  that  time  intended  to  give  the  residue  to  his 
executor,  not  whether  he  then  or  at  any  other  time  in- 
tended that  his  next  of  kin  should  not  have  it ;  now 


(a)  According  to  the  rule 
laid  down  in  The  Bishop  of 
Cloffne Y.Young.  2Ve8.91. 
See  Belt's  Supplement,  285. 


(6)  The  material  .points  in 

the  evidence  are  stated  and 

,  oomiaeated  upon  in  Mr.  Ve- 

aey't  Report  of  the  case,  ii6. 

sup. 
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the  evidence  on  the  part  of  the  executor  amoonts  sim-* 
ply  to  this^  that  the  Testator  intended  his  next  of  kin 
should  not  take.  It  does  not  amount  to  a  proof  that 
he  intended  any  other  person  should  take.  And, 
after  all,  comes  the  gift  of  the  leasehold-house  in  the 
codicil,  which,  supposing  the  Testator  had  meant 
that  Mr.  Sanford  should  take  the  residue,  would  have 
been  wholly  unnecessary.  Or,  if  it  shall  be  said  that 
the  Testator  might'  nevertheless  have  chosen  to  give 
the  house  as  a  specific  legacy,  then  it  is  met  by  the 
rule  in  Southcot  v.  Watson  (a),  deciding  that  a  speci- 
fio  legacy  excludes  from  the  residue  equally  with  a 
pecuniary  legacy. 
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Sir  S.  RomUly,  Courtenay,  and  Roberts,  for  the 
Appellant. 

It  is  too  late  to  contend  against  all  the  decided 
cases,  that  this  evidence  is  not  admissible.  The  Tes* 
tator,  by  excepting  the  plate,  may  have  meant  only 
to  except  it  as  a  specific  legacy ;  and  this  is  enough  to 
prevent  such  a  manifest  contradiction,  as  alone  would 
exclude  the  evidence. 


Then  as  to  the  effect  of  the  Evidence.  The  Testa- 
tor had  it  in  contemplation  to  appoint  Mr.  Scott  an 
executor  jointly  with  Mr.  Sanford,  and  communicated 
that  intention  to  Mr.  Scott,  who  declined  the  office. 
Now,  if  the  Testator's  intention  in  that  respect  had 
been  effected,  the  consequence  must  have  been  that 
the  two  executors  would  have  taken  the  residue  be- 
tween them;  because  the  gift  of  a  legacy  to  one  of 
two  executors,  or  of  unequal  legacies  to  both,  does 
not  exclude  either.  Then,  lia\ing  expresse4  that 
intention^  it  is  the  same  thing  as  if  he  had  ex- 
pressed a  direct  intention  to  give  the  lesidue  to  him 

(a)  3  Atk.  326. 
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vrhijm,  in  the  end,  he  constituted  his  sole  executor. 
It  cannot  be  known  what  proportion  the  £500  after^ 
wards  given  to  Mr.  Scoti  bears  to  the  share  of  the 
residue  to  which  he  w^uld  have  been  entitled  in  case 
tiie  appointment  of  the  two  had  taken  .place,  because 
the  Court  will  not  go  into  evidence  as  to  the  quan- 
tum of  the  estate ;  but  the  circumstance  of  a  legacy 
being  given  to  him  subsequently  to  his  refusal  of  the 
office,  plainly  shows  that  the  Testator  imagined  he 
was  confemng  a  beneficial  interest  by  appointing  him 
to  the  office,  for  the  loss  of  which  he  intended  to  make 
amends  by  givipg  him  the  legacy. 


It  is  enough  for  the  purpose  of  entitling  the  execu- 
tor to  take,  that  it  is  shewn  to  have  been  the  Testa-^ 
tor^s  intention  that  his  next  of  kin  should  not  take. 
Bachelor  v.  Searle  (a),  is  an  extremely  strong  case  to 
that  ejffect,  because  there  the  mere  evidence  of  inten- 
tion to  exclude  the  next  of  kin  was  held  sufficient  to 
entitle  the  executor,  even  against  a  contrary  inference 
of  intention  to  die  intestate  as  to  the  residue.  The 
same  principle  was  acted  upon  in  Bracebridge  v. 
Woodroffe  (ft),  and  Clennellr.  Lewthwaite.  (c)  The  in- 
tention is  presumed  to  be  in  favour  of  the  next  of  kin, 
unless  rebutted  by  evidence ;  but  what  evidence  can 
be  stronger  to  rebnt  that  intention,  than  the  proof 
of  a  contrary  intention,  that  the  next  of  kin  should 
not  take  ?  It  follows  that  when  that  contrary  inten- 
tion is  proved,  the  executor  must  be  let  in  as  if  there 
had  been  no  legacy  to  exclude  him. 


(a)  2  Vera.  737. 

{b)  2  Aik.  68. 

(c)  2  Yes.  jua.  473.  ^berd 
the  Master  of  the  Rolls 
{Arden),  observing  npon  tbe 
case  of  Bracebridge  t.  Wood' 
rojft  says,  ''I  quote  H  for  ibis. 


tbatj  tbough  tbey  bave  lega- 
cieSf  yet  if  it  appears  by  evi- 
dence tbat  tbe  Testatrix  al- 
ways declared  tbe  next  of  kin 
sbonld  bave  notbiogf  tbat  is 
sufficient*'' 
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The  rule  itself,  that  the  gift  of  a  legacy  does  ex- 
clttde  an  executor,  is  establish^  on  the  mere  grooiid 
Of  its  being  evidence  of  intuition;  but  it  is  only  oba 
q^ecies  of  evidence,  and  as  such  liable  to  be  out* 
weighed  by  evidence  of  a  contrary  tendency.  And 
the  reason  of  its  bdng  received  as  such  evidence  is 
not  as  is  commonly  imagined,  that  the  Testator  cannot 
mean  to  give  to  the  same  person  all  and  some,  tho 
whole,  and  a  part  of  that  whole,  by  the  same  instru- 
ment; for  that  reason  will  not  apply --the  Testator 
would  not,  by  so  doing,  give  all  and  some ;  he  would 
give  two  things,  which  are  essentially  different  in  their 
properties.  The  true  reason  is,  that  a  legacy  to  an 
executor  must  be  presumed  to  be  given  as  a  recom- 
pence  for  ins  care  and  trouble,  even  where  it  is  not 
so  expressed.  It  is,  therefore,  in  all  cases,  of  great 
importance  to  ascertain  whether  the  legacy  is  given 
to  the  executor  as  executor ;  and  accordingly  in  some 
late  cases  considerable  stress  has  been  laid  upon 
this  distinction.  Griffith  v.  HamU(m.{a)  Dawson y* 
Clarke,  (b)  Here  the  Testator  does  not  liame  the 
defendant  executor,  until  after  he  has  given  him  the 
legacy. 


181& 


TAeLoRD  Chancbllor. 

He  has  given  him  the  legacy  by  the  same  instru^ 
ment  under  which  he  is  appointed  executor;  and 
no  part  of  a  will  has  any  effect  previous  to  its  signa- 
ture by  the  Testator. 

Leach,  in  reply. 

The  established  rule  in  cases  of  this  nature  is 
favourable  to  the  intention  of  the  Testator  in  almost 
every  instance.    The  principle  upon  which  the  rule 


(a)  12  y«8.  298. 


{b)  15  Vofi.  409  affirmed  on 
appeal,  18  Yes.  347. 
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was  founded,  is  not  what  it  has  been  represented  td 
be ;  bnt  it  is  this,  that  if  the  Testator  had  meant  his  ex- 
ecutor should  take  all  that  he  did  not  give  to  others,  h6 
would  not  have  ghren  him  a  part  of  that  whole,  which 
would  be  perfectly  nugatory.  True,  it  is  said  in  an- 
swer to  this,  that  the  Testator  might  be  uncertain  as 
to  the  amount  of  the  residue,  or  whether  there  would 
be  any  residue,  and  therefore  gives  his  executor  a 
legacy,  in  order  to  secure  him  something  in  all  events. 
But,  to  a  vast  majority  of  cases,  this  reasoning  does 
not  apply..  Besides,  the  rule  is  not  that  a  legacy* 
given  absolutely  excludes  from  the  residue ;  it  only 
establishes  it  as  prima  facie  evidence  of  an  intention 
to  exclude,  admitting  evidence  aliunde  to  rebut  the 
presumption  which  arises  from  it.  Bnt  if  the  will  it- 
/self  contains  not  only  the  gift  of  a  legacy,  but  addi- 
tional circumstances  amounting  to  what  is  called 
"  declaration  plain,"  or  necessary  implication,  of  the' 
same  intention;  in  such  cases,  no  other  evidence 
can  be  admitted,  upon  the  general  rule  of  policy 
which  refuses  the  admission  of  evidence  to  contradict 
a  written  instrument. 


To  apply  these  principles  to  the  present  case  —  We 
are  not  at  liberty  to  construe  the  sense  of  any  parti- 
cular expression  in  a  will  by  mere  conjecture,  so  as 
to  do  away  the  effect  of  its  obvious  meaning.  This 
Testator  gives  to  his  executor  £10,000  together  with 
a  house  and  furniture,  ^'  plate  only  excepted.'*  The 
plate  remains  undisposed  of;  and  the  next  of  kin  of 
the  Testator  say,  this  is  a  plain  declaration  that  the 
executor  shall  not  take  that  which  is  undisposed  of; 
because,  if  he  were  to  take  that  which  is  undisposed 
of  he  would  take  the  plate  as  being  undiqiosed  of» 
and  the  Testator  has  expressly  declared,  by  virtue 
of  the  exception  out  of  his  specific  bequest  of  the 
furniture^  that  he  shall  not  take  the  plate  at  all.    The 
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distinction  made  by  the  master  of  the  Rolls  is  this^ — 
the  Testator  giyesthe  furniture  as  a  specific  bequest ; 
he  does  not  intend  that  the  gift  of  the  plajte  shall  be 
acc(»npanied  with  the  same  advantages ;  and  there** 
fore  he  has  excepted  it,  not  that  he  intends  his  exe- 
cutor shall  not  have  it^  but  that  he  shall  have  it  only 
as  part  of  the  residue ;  that  is,  after  payment  of  all 
other  legacies  both  specific  and  pecuniary.  But  the 
objection  to  this  argument  is,  that  it  goes  too  far,  and 
is  equally  applicable  to  the  rule  itself,  which  is  now 
so  established  as  to  be  the  law  of  this  Court ;  because 
it  may  be  said,  how  can  the  Testator  be  held  to  haire 
excluded  his  executor  from  the  residue  by  giving  him 
that  which  is  of  a  different  kind  and  quality?  Ne- 
vertheless, the  Court  has  adopted  the  rule,  and,  by 
adopting  it,  has  in  principle  denied  ,the  force  of  the 
argument — It  has  said,  that  is  not  the  right  mode  of 
construing  a  Testator's  intention. 


1816. 


Langham 


SAKFOtDw 


The  case,  however,  does  not  depend  upon  this  pre- 
liminary point ;  and  the  true  question  is,  whether  the 
Testator  meant  that  Mr.  Sanford  should,  by  virtue  of 
his  appointment  as  executor,  take  the  residuary  c^state. 
It  is  a  singular  proposition  that,  because  a  Testator 
4id  not  intend  a  certain  class  of  persons  to  take, 
therefore  he  did  Intend  that  a  different  person  or  class 
of  persons  should  take ;  and«  however  such  an  argu- 
ment may  appear  to  be  borne  out  by  some  loose  dicta 
in  its  favour,  the  current  of  aU  the  authorities  is  de-* 
cidedly  against  it.  In  Bachelor  v.  Searh{a\  the  Tes- 
tator had  declared  that  **  he  would  give  no  more  a- 
way" — ^Away,  from  whom?  From  his  executors.  That 
vras  incapable  of  any  other  construction.  In  Brace- 
Imdge  v.  Woodroffe  (6),  the  ground  of  the  decree  was 
the  inequality  of  the  legacies;  the  inference  from 


(«)  2  Vern.  77. 


(i)  2  Atk,  68. 
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which  was  only  assisted  by  the  evidence  of  intention 
to  exclude  the  next  of  kin.  liord  Alvanley*s  judg^ 
ment  in  Clennellv.  Lewthwaite(a),  when  taken  alto- 
gether,  goes  to  establish  a  conclusion  directly  con- 
trary to  that  which  the  Appellant  contends  for.  So,  in 
the  present  case,  the  evidence  by  no  means  amounts 
to  what  is  attempted  to  be  inferred  from  it.  To  sup- 
pose in  the  testator  a  knowledge  of  the  rules  of  law 
in  one  instance,  necessarily  implies  an  equal  degree 
of  knowledge  in  others ;  and  thus  the  argument  firom 
his  intention  to  appoint  Scoti  a  co-executor  defeats 
itself. 


TheLoRV  Chancellor. 

Although  it  is  probable  that  this  question  may  still 
be  brought  before  another  tribunal,  I  should  not  sa- 
tisfy myself  in  deciding  it  without  first  anxiously 
looking  into  all  the  papers  that  have  been  produced. 
At  the  same  time,  I  am  so  familiar  with  the  cases  con- 
taining the  doctrine  of  the  Court  on  this  subject,  hav- 
ing frequently  travelled  through  them,  that  I  shall  not 
think  it  necessary  to  delay  giving  my  judgment.  With 
respect  to  the  wisdom  of  the  established  rule,  I  shall 
say  nothing  about  it.  It  is  the  law  of  this  Court,  and 
as  such,  I  am  bound  to  believe  it  to  be  a  wiser  general 
rule  than  any  which  I  should  be  able  to  substitute  in 
the  room  of  it.  At  the  same  time  I  may  say  that,  if 
the  rule  had  been  absolutely  imperative  and  inflexi- 
ble, either  excluding  the  executor  or  the  contrary,  I 
xannot  see  that  there  would  have  been  any  great  in- 
convenience in  that ;  but  what  presses  on  the  mind  of 
the  Judge  who  is  to  decide  each  particular  case,  is  the 
great  variety  of  instances  in  which  the  rule  has  been 
made  to  bend  to  circumstances.  With  regard  to  the 
admissibility  of  the  evidence,  I  am  of  opinion,  that 


(a]  2  Vei.jan.465. 
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it  is  clearly  admissible  on  legal  gromi^B*  L  therefore 
think  myself  at  liberty  to  look  into  and  examine  it ; 
and  I  should  not  do  justice  between  the  parties  if  I 
were  not  to  examine  it  thoroughly  • 
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Tlie  Lord  Chancellor. 

This  case  comes  before  the  Court  on  Appeal  from  a 
Decree  made  by  the  Mastar  of  the  Rolls^  who  was  of 
opinion  that  Mr.  John  Saf^ard(who  wasappcnnted  ex* 
ecu  tor  of  Sir  John  Chkhester,  by  a  testamentary  paper, 
dated  the  28th  of  May,  1808,)  is  to  be  consideied  as  a 
trustee  for  the  next  of  kin  in  respect  of  the  residue. 

It  may  be  useful,  in  the  first  instance,  to  state  the 
eifect  of  the  several  papers  which  constitute  the  will 
itself,  in  distinction  from  those  which  the  Testator 
appears  to  have  intended  as  testamentary,  but  which 
never  were  executed. 


Nm).  14. 


IThe  Lord  Chancsjulor  then  proceeded  to  read 
the  several  instruments,  the  first  of  which  was  the 
paper  of  the  28th  of  May,  to  the  efiect  stated  in  the 
report  of  this  case  (a),  and  which  was  attested  by 
Abraham  Scott,  the  person  appearing  by, the  evidence 
to  have  been  intended  by  the  testator  as  one  of  bis 
executors.  By  the  second  writing,  dated  the  29th  of 
May,  £500  was  given  to  the  same  Abraham  Scott,  as 
a  legacy ;  and  by  a  third,  dated  the  81st  of  May, 
another  legacy  of  £500  was  given  to  the  same  Abror 
ham  Scott,  besides  several  legacies  to  other  persons^ 
almost  all  of  whom  were  of  the  next  of  kin  to  the 
testator.  .  The  next  paper,  also  dated  the  81st  of 
May,  (but  which  was  not  witnessed,)  was  to  the  efiect 

(c)J7Vc».435. 
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IdiG.         stated  in  the  report ;  as  also  was  the  last  of  these  tes** 
**  tamentary  papers  (a),  dated  the  third  of  September.} 

The  qaestion  upon  all  these  instruments  taken  to* 
gether  is  whether  Mr.  Sa^fard  is  entitled  to  hold  to 
his  own  nsc  the  personal  estate  not  disposed  of,  (the 
amount  of  which,  though  not  stated,  cannot  affect  the 
question),  or,  whether  (according  to  the  now  esta- 
blished law  of  this  Court)  the  testator  is  to  be  under- 
stood as  haying  meant  that  Mr.  Sanford  should  take 
the  office  of.  executor,  without  meaning,  at  the  time  of 
making  hk  unll,  (and  upon  this  I  lay  great  stress,) 
that  he  should  have  the  beneficial  interest  in  the  un- 
disposed residue. 

It  is  undoubtedly^  at  the  present  moment,  too  late 
to  consider  how  a  question  of  this  sort  should  be  set- 
tled, supposing  it  to  be  Res  Integra.  For,  taking  all 
the  cases  together,  (which  it  is  unnecessary  to  state 
at  length,  as  they  are  collected  in  Clennellv.  Lewth- 
watte  (6),  and  Nourse  v.  Finch  (c),  from  Easier  v. 
Munt  (d)  downwards,  (supposing  Foster  v.  Munt  to 
be  the  first  of  those  cases  .which,  however,  I  very 
much  doubt,)  the  law  appears -to  be  fixed;  inso- 
much that,  although  an  individual  asking  himself 
the  question  whether  a  legacy  given  to  an  executor 
generally,  or  whether  a  specific  legacy  given  to  him, 
necessarily  raises  an  inference  that  he  is  not  meant 
to  take  the  residue  beneficially,  might  (supposing  he 
could  apply  to  it  a  mind  unaffected  by  precedent)  con- 
fidently assert  that  there  is  no  such  necessity ;  yet, 
when  it  has  been  over  and  over  again  asserted,  that 
the  gift  of  such  legacies  i$  inconsistent  ^th   the 

(a)  Theiameirhich  formed  {h)  2  Ves.  i.  465. 

the  Bobject  of  the  quesiion  in  (c)  1  Yes.  i.  344. 

Sanford y.Raik€5,waU,Yol  i.  {d)  I  VerD*.  473. 
p.  646. 
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gift  of  the  residue,  I  think  it  must  be  taken  as  now 
settled,  that  where  a  pecuniary  or  specific  legacy  is 
given  to  an  executor,  it  raises  what  is  called  a  strong 
and  violent  presumption  that  the  executor  is  not  to 
take  the  residue ; — in  other  words,  that  the  Testator 
did  not  intend  he  should  take  the  residue.  On  the  other 
hand,  although  this  is  a  strong  and  violent  presump- 
tiim,  it  is  still  but  a  presumption,  capable  of  being 
rebutted  in  equity  by  parol  evidence ;  and,  if  that  evi-* 
dence  raises  a  strong  and  violent  case  on  the  other  side 
in  support  of  the  proposition  that  the  Testator  did  in* 
tend  that  he  should  take  the  residue  beneficially,  the 
first  presumption  gives  way,  and  the  executor  takss 
the  benefit  both  of  the  legacy  and  of  the  residue. 
But  I  conceive,  as  the  law  is  now  settled,  that,  if 
there  is  no  more  in  the  case  than  a  dry  appointment 
of  a  person  to  be  executor,  to  whom  a  legacy  has 
been  given,  there  is  that  strong,  violent,  legal  pre-" 
sumption,  which  calls  upon  the  Court  to  say,  he  is  a 
trustee  of  the  residue. 


1S16. 


Then>  with  regard  to  the  admissibility  of  evidence, 
it  has  been  trply  stated,  that  parol  evidence  is  not  ad^ 
missible,  in  cases  where  it  is  conclusively  apparent 
on  the  will  itself,  that  the  executor  was  meant  to  be 
a  trustee  only ;  and  I  take  the  converse  of  the  propO'^ 
sitioQ  to  be  equally  true,  viz.  that  if  on  ihe  face  of 
the  will  there  is  no  intention  apparent,  that  the  exe^- 
cutor  should  take  the  residue  beneficially,  parol 
evidence  will  not  be  admitted  to  show  that  it  was 
meant  he  should  not  take  the  residue  beneficially. 


If,  on  ihe  face 
ofthewill,ibere 
is  not  an  in« 
tention  appac 
rent  to  exclude 
the  executor, 
parol  evidence 
of  such  inten* 
tion  is  not 
admissible. 


It  has  been  argued,  however,  (and  this  is  the  first 
point  which  my  duty  calls  me  to  observe  upon,)  that 
this  preliminary  question  must  be  decided  against  the 
executoff,  because  it  is  dear  on  the  face  of  the  will  itself 
that  he  was  meant  to  be  a  trustee,  and  if  so,  upon  the 

Vol.  n.  '  B 
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principle  above  laid  Aomn,  parol  evidence  cannot  be 
admitted  to  tebut  that  dear  positive  intention:  and 
this  propodticm  is  made  to  rest  upon  two  grennds ;  the 
first  of  which  is^  the  terms  in  which  the  legacy  is  given 
to  the  escecutor  by  the  first  testamwtary  paper,  of  the 
Testator's  furniture  in  his  two  houses,  *^  plate  only 
excepted."  As  to  this,  it  is  said  that,  supposing  the 
Testator  had  meant  he  should  tahe  the  residue,  the 
plate  (being  excepted)  must  fall  into  the  residue ;  and 
thus  the  executor  would  take  tiiat  which,  the  Testa* 
tor  has  expressly  said,  he  shall  not  take«  In  ofter 
words,  the  Testator  has  said  he  shall  not  take  the 
plate ;  but  the  plate  is  a  part  (tf  the  residue ;  therefore 
the  Testator  has  said  he  shall  UAt  take  the  residue. 


Now  to  this  objection  nM>re  than  one  answer  has 
been  given  by  the  Master  qf  the  Rolls  who,  after  re* 
serving  to  himself  time  for  the  consideration  of  the 
case,  stated  his  opinion  to  be  that  there  was  no 
weight  in  it,  observing — and  I  entirely  ccmcur  with 
him  in  the  observation — that  the  Testator,  in  giving 
his  ftimiture,  "  {date  excepted,"  has  done  no  more 
than  he  wquM  have  done  had  he  specified  every  article 
of  furniture  which  he  meant  to  give,  and  said  nothini: 
about  plate ;  as  in  the  case  of  an  ordinary  specific 
bequest,  whieh,  when  there  is  no  more  in  the  will, 
does  not  shut  out  the  executor  from  the  benefit  of 
evidence  to  rebut  the  presumption  against  him.  (a) 
There  is  sound  sense  in  that.    Then  there  is  another 
observation,  which  probably  His  Honour  was  led  te 
in  consequence  of  the  tSect  of  the  evi^hmoe  which 
he  had  been  looking  forward  to  in  the  case ;  for  hb 
says,  '^  a  snppoaahle  case  is,  that  the  Testator  had, 
''  at  that  moment,  an  mtention  that  the  exeeuMr 
'^  should  not  take  it^  meaning  to  dispose  erf"  it  to  some 
**  other  person*  but  not  canying  Umi  intention  int^ 


(a)  17  Yes.  449. 
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tolecutiion.  («)"  Bttt  the  reply  to  that  is,  ^t  yoii 
mutooiifaieyoQrobtefTatioiu  to  the  will  itself^  Yom 
dumot  tiayel  out  of  the  will  to  let  in  the  efieotof 
a^idaice,.  when  the  Tory  queetioii  yon  axe  consideariif 
i3»  wheAereyidence  shall  be  letia  at  all. 


ma 


There  is  still  another  answer  to  the  objectel.  the 
plate  is  excepted  oat  of  a  specific  bequest ;  therefore^ 
if  the  execBtor  is  to  take  it^  he  takes  it  in  a  dlffioent 
qaaUty  ftom  that  in  which  he  liroald  have  tdbm  it  if 
it  had  not  been  bo  exo^ted.  For  that  which  is  spe- 
cifically beqoeathed,  is  not  liable  to  tiie  payment  of 
pecuniary  legacies  in  ease- of  a  defideney  of  assets ; 
whereas  the  ^te^  tidLen  as  a  part  of  theresidne,  ex- 
cepted out  of  the  specific  beqnest  of  the  fiimitnre» 
would  be  m>  liable,  (b)  This  argument  the  counsel 
for  the  Plaintiffs,  have  ably  endeavoured  to  repeal ; 
and  they  say,  the  rule  of  law  being  that  a  specilfic 
bequest  to  the  executor  shuts  him  ont  from  the  resi- 
dne>  that  is  an  observatioa  wUeh  would  equaOy  ap- 
ply to  the  rule  of  law  itsdf  as  to  the  partienlar  case 
.before  us.  But  then,  the  first  answer  to  the  objec- 
tion constitutes  a  sufficient  reply  to  that  also.  The 
giftitf  a  specific  legatpy  to  an  executor  does  not  ex- 
clude evidence  in  his  favour ;  and  the  gift  of  fismi- 
ture  with  the  exception  amounts  to  no  more  than  a 
specific  bequest  of  every  article  of  fumiture*  leafing 
out  that  which  is  the  suliject  of  the  «xception« 


The  other  ground  of  objection  to  the  admissibility 
of  evidence  arises  out  of  the  eodidl  giving  to  the  ex- 
ecutor thehouse  in  Sejfmmtrplaee,  which  he  had  con- 
tracted to  purchase,  to  he  paid  for  out  of  timber  order- 
ed to  be  cut  d€fwn{e) ;  and  it  is  said^das  nuficates  the 

(«)  17  Yes.  443.  po  the  ebjeotioa.  17  Ve<u  44*% 

{b)  This  is  the  substonoe  of  (c)  17  Ves.  437  Ante,  vol 
UtBHononr'sfintobienrstiop     i-  64& 

C2     ' 
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Testator*s  own  knowledge  that  he  had  not  ghren  Hn 
executor  the  surplus ;  but  to  this  it  is  a  sufficient 
answer^  that  he  might  have  meant  no  more  than  to 
give  to  his  executor  the  means  of  completing  the  con- 
tract out  of.  a  fund  which)  not  fonning  a  part  of  the 
personalty,  would  not  otherwise  have  been  applica- 
ble to  that  purpose. 


If,  then,  the  question  in  this  case  were  to  depend 
Ml  the  will  alone,  it  seems  to  me,  upon  all  the  autho- 
orities,  that  the  executor  would  be  excluded  from 
taking  the  surplus  of  the  estate  for  his  own  benefit. 
But  he  is  not  so  absolutely  excluded  as  to  refuse  the 
admission  of  evidence  that  the  Testator  intended  th» 
contrary;  and  I  may  safely  apply  to  this  case  the 
words  Which  Lord  Alvanley  is  reported  to  have  used 
with  reference  to  that  of  Clennell  v.  Lewtkwaite(a)i 
—  '^  The  rule  is  clearly  established,  that  the  execu- 
*'  tor  shall  have  the  residue,  unless  there  is  a  strong 
'*  and  violent  presumptjion  to  the  contrary ;  that  a  le- 
"  gacy  to  him  affords  that  presumption ;  but  that  It 
*^  is  not  so  strong  to  take  away  his  legal  right,  as  te 
"  deprive  him  of  the  opportunity  of  proving,  by  pa- 
*'  rol  evidence,  that  the  Testator  did  intend  he  should 
"  have  it." 

The  next  consideration  is,  whether  in  this  case  the 
executor  has  been  able  to  establish  by  parol  evidence 
— he  being  clearly  excluded  by  the  will,  if  you  do 
not  apply  the  parol  evidence  — that  the  Testator  did 
intend  he  should  have  the  surplus  at  the  time  when 
he  appointed  him  executor ;  and,  applying  the  prin- 
ciples adopted  in  former  cases  to  this  question,  have 
no  hesitatios  in  saying  that,  as  different  Judges  might 
have  decided  those  cases  otherwise  than  we  find  them 
*  decided,  so  different  Jttdges  might  come  to  a  decision 


(a)2Vc8.jan.474. 
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upon  the  present  case,  different  from  that  which  I 
have  come  to ;  for  we  are  obliged  in  all  such  cases  to 
go  a  great  way  by  guess  and  conjecture. 

[His  Lordship  then  went  through  the  eridence, 
which  was  in  substance  the  same  as  is  detailed  in  the 
Beport  of  the  case  (a)  above  referred  to.] 

THofw,  with  regard  to  the  inference  drawn  on  each 
ade  from  the  design,  which  the  Testator  appears  to 
have  had,  of  making  Mr.  Scoti  an  executor  jointlywith 
Mr.  Sanford,  it  is  to  be  remarked  that  the  proposi- 
tion to  nominate  him  came  from  the  Testator,  and 
the  observation  ''  that  one  executor  would  be  suffici- 
ent, **  from  Mr.  Scott ;  and  it  is  the  most  difficult 
thing  in  the  world  to  imagine  that  the  Testator  could 
have  intended  to  make  the  appointment  of  his  exe- 
cutor carry  with  it  the  beneficial  interest  in  the  resi- 
due, and  thus  to  give  Mr.  Sanford  the  whole  residue, 
merely  in  consequence  of  Mr.  Scoffs  declining  the 
appointment,  when,  if  Mr.  Scott  had  accepted  it, 
they  would  have  taken  it  equally  between  them. 


18l«. 


Then  it  is  s^d,  that  if  a  Testator  gives  a  legacy  WhereaTes- 
by  one  paper,  and  appoints  the  legatee  his  executor  ii^toj.  giyes  ale- 
by  another  paper,  the  rule  of  violent  presumption  does  gaey  to  A.  by 
not  apply;  and  that  it  amounts  to  the  same  thing  big  will,  and  af- 
in  the  present  case,  the  appointment  of  executor  terwards  by  co- 
being  subsequent  to,  and  unconnected  with,  the  gift  dicil  appoints 
to  him  of  the  legady,  several  other  legacies  being  in-  -^'his  execator/ 

qutere  if  ibe 

violent  prcaumption  to  exclude  him  from  the  surplus  arieea* 

Bat  irbere  the  appointment  follows  tb«  gift  of  the  legacy,  thovgh 

at  any  interval,  in  the  same  instrument^  the  rule  does  apply,  because 

the  whole  instromeot  mast  be  construed  to  have  effisci  ai  once  from 

the  moment  of  signature. 

(a)  17¥es.  obi  sup. 
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terpoaed.  But  whatever  ihe  rule  may  be  as  to  the 
gift  aad  appmntaoeiit  by  two  distinct  papers,  (a  ques-* 
tion  which  I  am  not  called  upon  to  decide,)  that  rea- 
soning does  not  apply  in  the  present  instance.  I 
am  bound  to  ccmstroe  the  wiU  altogether ;  to  say  that 
it  wafi  no  will  at  all  until  executed ;  and  that  the 
Testator,  at  the  time  of  its  es^ecution,  contemplated 
every  part  of  it  as  having  effect  at  one  and  the  same 
time.  Consequently  the '  rule  of  presumption  is 
equally  applicable  to  this  case  as  where  the  appoint* 
ment  of  executor  follows,  in  words,  immediately 
after  the  gift  of  the  legacy. 


In  oenikrving  a 
irill,  it  18  to  be 
presumed  thai 
tkeTeirtator 
WM  toqaainted 
iMk  the  roles 
of  law. 


But,  again  refening  to  the  Testator's  intention  to 
appoint  Scott  a  co-executor,  it  is  observed  that  no 
case  ever  occured  more  strongly  showing  the  absur^ 
dity  of  the  rule  of  presumption ;  since,  if  that  ap** 
pointment  had  taken  place,  whether  the  Testator  had 
given  Seoit  the  legacies  he  has  given  him,  or  not,  he 
would  equally  have  taken  his  share  of  the  residue 
with  the  other  executor,  unequal  legacies  to  two  ex-* 
ecutors  not  excluding  either.  I  think,  however,  there 
is  a  fallacy  in  that  argument ;  for,  although  if  they 
had  been  made  co-«xecutors  solely  by  the  introduc- 
tion of  Mr.  Scott's  name  into  that  paper,  my  persua- 
sion would  have  been  that  I  was  acting  contrary  to 
the  Testator's  real  intention  in  a^udging  to  them  the 
residue,  yet  my  persuasion  must  have  given  way  to 
the  rule  of  law  in  that  respect.  There  is  also  another 
answer  to  it :  if  it  be  the  rule  that  a  legacy  given  to 
an  executor  raises  a  violent  presumption  against  his 
taking  the  residue,  I  am  bound  to  presume  that  the  Tes- 
tator was  himself  acquainted  with  that  rule,  and  has 
intentionally  excluded  Mr.  San/ord  from  the  residue  ; 
but  I  cannot  tell  that,  if  he  had  carried  his  intention 
into  effect,  of  appointing  Mr.  Scott  joint-executor,  he 
would  not  have  guarded  against  his  executors  taking 
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the  reaidiie,  by  expressiiig  his  intention  to  the  con-  J816. 

trary ;  and  it  is  therefore  impogsible  for  me  to  act  up- 
on the  supposition  that  he  would  in  fliat  case  have 
stopped  at  the  mere  appointment  of  executors. 

Then,  with  regard  to  the  eyidence  of  declarations  Where  ptrol 
made  bjr  the  Testator  after  the  date  of  his  will,  I  think  evidence  i»  let 
they  amount  to  very  little.     They  may  have  been  m  to  explain  a 
made  for  the  purpose  of  misrepresenting  what  he  had  ^^^'  ^^^  ^^ 
actually  done ;  but  at  all  events  cannot  be  taken  as  «^"^enc«  '^  *hat 
counteracting  the  effect  of  what  had  been  done.    The  ®^  <J«<5larationi 
evidence  of  his  declarations  before  he  made  hiswiUare  ^^^  ""^  ^^ 
of  more  weight,  but  still  not  to  be  regarded  in  the  ^^Y^  ^•^*" 
same  light,  with  respect  to  authority^  with  those  which  *  ?,'         ^. 
passed  at  the  time  of  making  the  will,  since  they  are  ^.i^rationi  mad 
at  the  most  esLplanatory  of  what  was  his  particular  in-  before  and  after 
tention  at  the  moment  of  pronouncing  them.    In  such  ^^  entitled  to 
cases,  therefore,  the  best  evidence  is  the  contempo-  ijitie  attention 
rary  evidence ;  and  all  <he  rest  weighs  v«ry  little  in  in  compariaon  . 
the  scales.  irith  this. 

The  cases  of  T/ie  Bishop  of  Cloyne  v.  Young  (a), 
and  Nourse  v.  Finch  (6),  have  been  alluded  to.  In 
the  latter  of  those  cases  I  argued  on  the  part  <^  the 
Defendant  the  executor ;  and  I  was  once  of  opinion 
that  both  cases  had  been  decided  improperly ;  but  I 
k9Cife  since  corrected  that  opinion,  and  iun  now  con- 
^nced  that  the  decisions  are  perfectly  right.  Still, 
t  cannot  quite  agiee  with  some  c^  the  positions  that 
were  made  in  tlie  latter  case.  It  was  contended  that, 
because  the  Testator  had  made  a  codicil  which  he 
left  unexecuted,  therefore  the  case  was  like  that  of 
J%e  BiAop  of  Chtfne  v.  Young.  Now,  in  The  Bis- 
shop  of  Cloyne  v.  ybunsf,.  the  Testator  had  appointed 
executors,  and  in  the  same  paper  says,  **  I  give  and 

(a)2ye8.91.  (h)  1  Yes.  344. 

C4 
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Langham 


SANDfORD. 
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"  bequeath  the  remainder  of  my  estate,  real  and  per- 

"  sonal "  and  there  ends ;  and  Lord  Hardwicke 

was  of  opinion  that  he  had  thereby  manifested  a  pur- 
pose that  his  executors  should  not  take  the  resi- 
due, and  they  were  exduded,  not  because  he  had  given 
them  legacies,  but  because  he  had  manifested  an 
inchoate  intention  to  appoint  a  residuary  legatee. 


Now  I  think  the  strong  evidence  against  the  exe- 
cutor in  the  present  case,  is  the  fact  of  the  antece- 
dent preparations  of  the  paper  C,  and  the  conversa- 
tion which  took  place  between  the  Testator  and  Mr. 
Scott,  at  the  time  of  making  the  will.  So  in  Naurse  v. 
Finch,  the  intention  of  giving  the  residue  was  mani- 
fested, not  by  the  will,  but  by  the  unexpected  codicil ; 
and  Dr.  Chapman  (who  was  Vice-Chancellor  of  Ox* 
ford)  expressly  stated  in  his  evidence,  that  Mr.  Tho^ 
mas  Walker y  of  Woodstock,  (who  prepared  the  will,) 
when  he  was  asked,  after  the  Testator's  death,  who 
would  take  the  residue,  said,''  To  be  sure.  Miss  Finch, 
as  executrix.'' 

Upon  the  whole  I  am  of  opinion  that,  attending  to 
all  the  circumstances  of  this  case,  I  am  bound  to  say 
the  Testator  did  not,  according  to  the  rule  of  law,  in- 
tend that  his  executor  should  take  the  residue  benifi- 
cially.  And  I  am  very  sorry  for  it,  because  I  believe 
that  in  this  case,  as  in  man^  others,  the  rule  of  law 
does  disat>point  the  Testator's  real  intention.  But  I 
am  so  fettered  by  precedent  that  I  caimot  determine 
otherwise. 

I  am  therefore  of  opinion  that  the  decision  of  the 
Master  of  the  BoUs  is  right. 


[Decree  affirmed.]  (a) 

(a)  Reg.  lib.  B.  fo.  390. 
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CHAMBERS  v.  BRAILSFORD. 

This  Cause  came  on  upon  Appe=ld  from  the  Decree  To  ftQth<»ize 
of  the  Master  of  the  Rolls  (a),  who  was  of  opinion  the  rejection  of 
tiiat  Thomas  Brailsford  the  younger  was  the  only  "wordt  in  a  will, 
person  intended  to  take  under  the  devise,  "  to  the  ^^^  "*"•*  *» 
use  of  the  said  Thomas  Brailsford,  for  life,  and  after  "  **^ln*« 
his  decease  to  the  use  of  the  said  Thomas  Brails-  "«npo««*>y«ty  of 
ford,  son  of  the  Testator's  nephew,  Samuel  Brails-  ^"■^"•"K  **» 
ford;'  he  being  the  only  Thomas  Brailrford  before-  ^' V^^J/ 
mentioned;  potwithstanding  the  seeming  inconsis-  7?  A    '^"" 
tency  of  the  two  limitations,  and  there  being  another  y^ 

Thomas  Brailsford,  the  nephew  of  the  Testator.  j^mi  ^[J^ 

TeaUtor  eonU 
TAeLoRD  Chancbllor.  have  meant 

Whatever  my  opinion  may  be  as  to  the  probable        *  *"*  *** 

intention  of  the  Testator,  I  am  bound  in  this  case  by  •^P'^®*^'  ">«• 

the  rules  of  law ;  and,  unless  what  has  gone  before^  ^'  amoon 

and  what  comes  after  the  limitations  in  question     .  ^. 

^  rejection,  nor 

can  be  taken  to  authorize  the  Court  to  strike  out  the  ^^^^^^  ^^^ 

words  ''  the  said;*  there  is  no  doubt  those  worda  jeriM  void  for 

must  be  taken  to  refer  to  the  Thomas  BraUsford  be-  mioerttinty; 

fore-mentioned. 

To  enable  the  Court  to  decide  otiierwise,  there 
must  either  be  such  impossibility  of  construing  the 
devise  so  as  to  relate  to  that  ITumas  Brailrford,  as 
•to  authorize  the  rejection,  or  so  much  uncertainty  as 
to  render  it  altogether  void,  and  let  in  the  heir  at  law. 
The  rule  is  not  to  reject  any  words  in  a  will,  unless 
there  cannot  be  any  rational  construction  of  those 

(a)  18  Vet.  386. 


» 
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Chambers 

Beailsford. 


words  as  they  stand.  Now  in  this  case^  the  great 
improbability  of  the  Testator's  haTing  intended  to 
give  the  fee,  where  he  has  in  the  first  place  given  an 
estate  for  life  only,  does  not  amount  to  that  utter 
impossibility  of  construction  which  the  law  requires. 
The  decree  at  the  Rolls  must  consequently  be  aflknied. 

[Decree  affirmed.]  (a) 

(o)  Reg.  Lib.  A.  489. 


KOLLS. 

Nov.  16—21. 

Ucacy,Q|KMi 
ooadilioa*  ibak 
tbelegaleesliRll 
cteogelbe 
coorae  of  lile  Ut 
has  too  long 
foUowodf  utd 
gff 0  «p  sU  low 
coflipaay.  and 
fraqneniiag 

pobiio  llOIM98« 

ThoooMit- 
tion  is  as  such  a 
Court  will  carry 
into  effect ;  and 
the  evidence 
not  being  con- 
clasive,  an  In- 
qairy  was  di- 
recied,  follow- 
ing the  words  of 
the  will. 


,      TATTERSALL  v.  HOWELL. 

Elizabeth  TaUersall,  widow,  by  her  Will,  dated 
JMorcJk  8, 1790,  gave  the  residue  of  her  personal  estate 
to  trustees,  upon  trust,  to  inTest  in  government  or 
real  securities,  and  to  permit  her  son  (the  Plaintiff) 
to  receive  the  interest  for  his  life,  and  after  his  death, 
to  transfer  the  principal  to  his  child  or  children,  in 
equal  shares,  and  if  there  should  be  no  such  child,  to 
the  Testatrix's  dieiughter,  Mary  Ann  Cottin,  and  her 
children,  as  therein  mentioned ,  and  appointed  her 
daughter  executrix.  ^ 

By  a  Codicil  dated  the  11th  of  July,  1802,  she 
gave  as  follows :  "  Provided  my  son  (the  Plaintiff) 
*^  changes  the  course  of  life  he  has  too  long  followed, 
*^  and  will  give  up  all  his  low  company,  and  frequent- 
*^  ing  public  houses  entirely,  I  then  leave  him  (but  not 
'^  otherwise)  the  interest  of  £5,500,  out  of  my  residue, 
'^  for  his  life,  and  at  his  death  to  go  to  the  residue,  that 
'^  is,  if  he  leave  no  issue  by  a  marriage  that  shall  be 
''  approved  of  by  my  said  trustees ;  then  and  in  such 
''  case,"  (viz.  of  his  leaving  issue,)  ''  at  his  death  I 
*'  leave  the  £5,500,  to  his  issue  equally  at  21.  But 
''  should  the  Almighty  ill  his  great  mercy  restore  him 
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*^  to  health,  and  shoiild  he  continue  in  the  stasie 
*'  -course  of  life  he  has  followed  for  many  years,  in 
''  keeping  low  company,  and  frequenting  the  public 
*'  houses,  whidi  must  end  in  his  total  min, — I  say, 
**  if  he  will  not  give  them  up  entirely,  —  then  I  <mly 
"  leave  him  £50  a-year  for  life,  to  be  paid  by  my 
''  trustees  out  of  the  residue,  and  £30  mourning. 


1816. 


By  another  Codicil,  without  date,  after  stating  tluCt 
the  Plaintiflf's  conduct  and  behaviour  had  for  some 
years  past  been  very  reprehensible,  in  frequenting 
public  houses^  and  drinking  to  excess,  and  keeping 
low  company,  she  directed  as  follows :  ''  if  my  said 
^*  son  will  continue  to  go  on  in  the  way  he  has  done . 
''  against  the  advice  of  all  his  friends,'!  then  allow 
*'  himonly  £00  a-year  for  hislife,  to  be  paidhim  bymy 
"  trustees,  and  £20  for  mourning,  and  my  residue  to 
''  go  aif  I  sh£dl  hereafter  direct,  except  a  reserve  I 
^*  make  of  £5,600,  should  it  please  God  in  his  good 
**  time  to  convince  him  of  his  error,and  change  his  heart 
*'  and  conduct,  which  is  my  daily  prayer  that  he  may 
^  do,'"  &o.  And  in  that  event,  she  directed  the  inte- 
rest of  the  said  £5,500,  to  be  paid  to  the  Plaintiff  for 
his  life, ''  that  is  to  say,  if  my  said  son  conform  to  my 
''  restrictions,  but  not  otherwise ;"  and  at  his  death  to 
go  to  the  residue,  unless  he  should  have  issue  by 
any  marriage  with  the  consent  of  all  the  trustees,  in 
which  case  it  was  to  go  to  such  issue  after  his  decease, 
as  already  directed :  and  she  gave  the  entire  residue 
to  her  two  grand-daughters,  daughters  of  the  said 
Mary  Ann  Cottin^ 

Two  questions  were  raised  upon  the  will  and  codicils. 
First,  whether  the  condition  upcm  which  the  interest  of 
the  £5,500  was  given  to  the  Plaintiff  for  life,  is  such  a 
condition  as  this  Court  can  give  effect  to ;  and  secondly 
with  regard  to  the  effect  of  the  evidence,  whether  it 
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was  sufficiently  proved  that  the  Plaintiff  had  aban- 
doned low  compiuiy^  excessive  drinking^  and  ale- 
houses. Hiere  was  evidence  on  both  sides,  and  some 
of  the  witnesses  examined  had  contradicted  each 
other. 


Sir  S.  BomiUy  and  Wear,  for  the  Plaintiff,  claimed 
the  interest  of  the  £5,500,  as  given  absolutely,  the 
condition  expressed  being  so  vague  as  not  to  be  ca- 
pable of  being  enforced  by  a  court  of  justice. 

Hart  and  Rose,  for  the  Defendants,  {the  residuary 
legatees,)  contended,  on  the  contrary,^that  the  condi- 
tion was  not  so  vague  as  to  be  incapable  of  being 
ei^rced ;  and  instanced  the  words  of  the  statute,  4 
k&W.tfiM.c.  23.  s.  10.,  by  which  **  inferior  trades-* 
men  and  dissolute  persions"  are  made  liable  to  costs 
under  the  circumstances  there  mentioned* 


Sir  S.  Rjomitty,  in  reply,  skid  that  the  uncertainty 
complained  of  on  the  face  ot  these  instruments,  con- 
sisted in  the  conduct  pursued  by  the  Plaintiff  being 
stated  as  against  the  advice  of  his  friends,  to  which 
his  reformation  was  to  be  made  conformable ;  and 
that  by  the  last  codicil,  the  Testatrix  had  in  effect  re- 
voked the  former,  adding  to  it  only  the  restriction  in 
respect  of  excessive  drinking.  That  with  regard  to 
the  evidence,  it  is  not  necessary,  because  it  appears 
in  somiD  points  to  be  contradictory,  that  it  should 
therefore  be  referred  to  the  Master,  the  Court  be- 
ing capable  of  coming  to  a  satisfactory  conclusion 
for  itself,  without  the  aid  of  the  Master's  report, 

TTke  Master  of  the  Rolls,  however,  decided  that 
the  Condition  upon  which  the  Interest  of  the  £5,500 
was  given,  was  a  valid  condition,  and  capable  of  be- 
ing enforced;  but  thought,  upon  considering  the  effect 
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of  fhe  evidence,  that  it  was  not  sufficiently  conclusitte 
on  either  side  to  enable  him  to  proceed  without  a  refe- 
lence. 

The  Order  was  accordingly  made,  whereby  it  was 
referred  to  the  Master  to  enquire  and  state  to  the 
Court  whether  the  Plaintiff  had  discontinued,  and  how 
long,  to  frequent  public  houses,  drinking  to  excess, 
and  keeping  low  compay,  according  to  die  codicil. 
For  the  purpose  of  making  such  enquiry,  the  parties 
to  be  examined  on  interrogatories,  &c.  Further  direc- 
tions reserved  (a). 

(a)  Reg.  Lib.  B.89. 


3» 


1816. 


LORD  BYRON  v.  JOHNSTON- 


Kim.  S8. 


The  Defendant,  a  publisher,  advertised  for  sale      .  .      .. 
certain  poems,  which  he  represented  by  the  adver-      .1        *    ' 
tisement  to  be  the  work  of  Lord  Bi/ron,  on  whose  be-  further  order 
half  a  BiU  was  filed  (His  Lordship  being  himself  ta  reslrain  tU 
abroad),  for  an  Injunction  to  restrain  the  publication  publicaliouof  a 
under  the  title  described  in  the  advertisement ;  and,  work  as  the 
on  affidavits  made  by  His  Lordship's  agents,-both  as  Plaintiffs,  upoa 
to  their  belief  and  also  as  to  circumstances  rendering  affidavit  by  the 
it  highly  probable  that  the  work  was  not  His  Lord-  Plaintiffs 
ship's,^an  application  was  made  to  the  Vice-Chancel'  *&^**'  i^^^ 
lor  jtccordingly ;  when  His  Honour,  upon  the  ground  ^^'^^^  '""»- 
ths^t  the  affidavits  were  not  sufficiently  positive,  and  """^^  being  a- 
might  be  contradicted,   ordered  that  notice  of  the  ^''''''^'^  ""^  '^'" 
motion  should  be  given  to  the  Defendant.  cumsiances 

making  it  high- 
Notice  having  been  given  pursuant  to  this  Ofderthe  u  il^  ntt  the  ** 
appKcation  was  now  renewed  before  the  Lord  Chan-  Plaintiffs  work, 
c«iZor,whoapprovedofthecoursewhichhadbeentaken  and  the  Defeo- 

ant  refusing  to 
swear  as  to  his.  belief  that  it  was  so. 


80 


CASES  IN  CHANCERY; 


1816. 


by  Ae  Vice-Chanoeihr ;  and,  upon  the  Defendant 
dediBjng  to  swear  as  to  hia  beUrf  that  the  poem  in 
question  was  actually  the  work  of  Lord  ByroUy 
granted  the  motion. 

An  Injunction  was  issued  accordingly,  to  restrain 
the  Defendant  from  publishing,  in  the  Flaintiff*s 
name,  (ht  as  his  woik,  the  several  poems  mentioned  in 
the  advertisement,  or  any  parts  thereof,  till  answer  or 
further  order,  (a) 

(a)  Reg.  Lib.  B.'62.  h. 


^J^^-        GEORGE  HOLME  SUMNER,  Plaintiff  ; 

AND 

WHISTON  POWELL,  SARAH  POWELI^ 
GEORGE  WILKINSON,  and  SUSANNAH 
BLAGKMORE,       •       -       Defendants. 

Joint  cove*  _ 
naiit  of  indem.  4^  l'^^ Sanrnd  Castell,  Walter  P(nvell,ajkd  William 
niiy  not  ex-  Sumner  (the  Plaintiff*s  testator,)  carrying  on  business 
tended  in  equity  in  partnership,  as  bankers,  under  the  firm  of  Castell, 
beyond  its  le-  Powell,  and  Co.  received  a  power  of  attorney  from  the 
gal  operation,  trustees  in  the  marriage-settlement  of  Cookson  and  wife 
there  being  no  to  receive  dividends  on  £5,325  stock,  including  an  au- 
gronnd  on  thoHty  to  transfer.  Under  this  authority,  Powell  alone^ 

which  to  infer 

miatake  in  the  natore  of  the  fostrnment,  and  no  previooa  equity  enti«^ 
tling  the  covenantee  toa  sereral  indemnity  from  each  of  the  corenantors. 

Not  a  principle  of  equity  that  erer  joint  covenant  ahall  be.  consi- 
dered aa  if  it  were  joint  and  several. 

When  the  obligation  exiata  only  by  vtrtae  of  the  covenant,  ila  e\« 
tent  18  to  be  measured  only  by  the  words  of  the  covenant. 

Different,  where  the  obligation  ia  independent  of  the  pariieiiiar  ccii# 
tract,  aa  in  the  caae  of  partnership  debts,  bonds,  &c. 
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in  tlie  month  of  Augmt  in  that  year,  sold  the  stocky 
and  applied  the  produce  to  theporposes  of  the  partner- 
ship, without  the  knowledge  either  of  the  trostees  or 
of  his  partners. 

Some  time  aft^  this  transaction  took  place,  the  name 
of  Wilmm,  who  had  for  many  years  acted  as  clerk  to 
the  partnership,  at  a  ixed  sahuy,  appeared  for  the 
first  time  in  the  flim  as  one  of  the  partner s^  and  c<Hiti« 
nued  to  be  so  used  till  December,  1808,  when  be  quit* 
ted  the  partnership ;  but,  during  the  whole  of  that 
thne,  it  appears  that  he  had  no  participation  in  the 
partnership  profits,  only  retaining  his  former  salary. 

In  1795,  Walter  Powell  the  younger  was  admitted 
into  the  partnership. 

In  June,  1797,  Sumner  died,  having  appointed  the 
Plaintiff  his  sole  executor ;  and  by  Indenture,  dated 
the  20th  of  May,  1801,  between  the  Plaintiff  of  the  one 
part,  and  the  surriring  partners  (including  Iflboit)  of 
the  odier  part,  reciting  "  that  the  said  William  Suminer 
''  at  the  time  of  hisjdeatb,  and  for  gome  years  prerious 
**  thereto,  was  a  partner  with  the  said  Samuel  Casielt, 
'«  Walter  Powell  the  elder,  Walter  Powell  the  yonn- 
*'  ger,  and  WiiUam  Wilson,  in  the  banking  business, 
''  which  partnership  detennined  by  the  death  of  the 
"  said  William  Sumner,  so  far  as  regarded  his  interest 
'^  in  the  partnership ;  and  that  the  partnership  ac- 
^'  conntsbetween  the  said  WiRiam  Sumner  anAHs  said 
'^  partners  w^e  unsettled  for  several  years  previous  to 
^'  his  death,  and  that  much  question  had  arisen  be- 
''  tween  the  Plaintiff,  as  executor  of  the  said  WilUam 
'^  Smnner,  and  the  said  Samuel^  Castell,  W.  Powell 
'^  the  elder,  W.  Powellihe  younger,  and  W.  Wilson, 
'*  as  to  the  statement  of  the  partnership  accounts  up 
**  to  the  day  of  the  death  of  the  said  W.  Sumner,  and 
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'^  as  to  the  amoant  or  yaluatioii  of  the  partnership 
*'  effects  at  that  time ;  and  further  teciting^  that  the 
'^  Plaintiff,  on  or  about  the  22nd  day  of  November, 
**  1798,  took  up  irom  the  said  Samuel.  Cagtell,  &c.  the 
''  sum  of  £1,500,  intending  to  consider  the  same  as 
"  in  part  of  the  monies  which  should  be  due  from  the 
**  partnership  to  the  estate  of  the  said  William  Sum- 
"  ner,  but  giving  his  note  for  repayment  thereof,  with 
<^  interest,  by  way  of  security,  in  case  such  sum 
*^  should  not  be  found  due  to  him ;  and  that,  to  put 
'^  an  end  to  all  questions  that  might  arise  upon  any 
^'  of  the  matters  aforesaid,  the  Plaintiff  had  proposed, 
*^  in  consideration  of  the  delivery  up  to  him  (tf  his 
^'  said  note,  and  of  the  payment  of  a  further  sum  of 
''  £2,750,  to  give  up  all  farther  claim  or  demand  upon 
''  th§  partnership  iii  respect  of  the  interest  of  the 
''  said  William  Sumner  therein,  and  to  release  or  as-- 
''  sign  to  them  the  said  Samuel  Castell,  &c  all  his 
''  share  and  interest  as  executor  of  the  said  William 
*^  Summery  of  and  in  all  the  outstanding  debts  due  and 
'^  owing  to  the  said  copartnership,  they  the  said  Sam-* 
*^  uel  Castell,  &c.  agreeing,  not  only  to  make  such 
**  payment,  but  to  execute  to  the  Plaintiff  a  release  <^ 
**  all  demands  upon  the  estate  of  the  said  WilUam 
**  Sumner,  and  to  indemnify  him  against  all  engage- 
^^  ments  or  responsibility  which  the  estate  of  the  said 
^'  WiUiam  Sumner  might  be  liable  to  from  his  having 
*'  been  in  partnership  as  aforesaid ;  which  proposal 
*'  had  been  acceeded  to"  —  It  was.  witnessed^  "  that, 
''  in  consideration  of  the  delivery  up  to  the  Plaintiff 
"  of  his  said  note  for  £1,500  and  interest,  (which  was 
*'  then  cancelled,  and^in  consideration  of  the  fhr- 
^'  ther  sum  of  £2,750,  and  of  the  release  and  covenant 
''  of  the  said  Samuel  Castell,  &c.  thereinafter  contain- 
**  ed,the  Plaintiff  assigned  and  released  to  the  said 
'^  Samuel  Castell,  &c.  all  his  share  and  interest,  as  per- 
*^  sOnal  representative  of  the  said  WiltioM  Sumner^of 
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^  and  in  aO  BAd  stagialat  the  credits  and  effects  of  ike 

*'  Ittte  eo^pd^rtriefship,  and  of  and  in  aH  snms  of  money 

^'  and  securities  outstanding  or  dae  to  t6e  s^aid  go- 

*'  partaershipv  either  at  tlie  time  of  the  death  of  the 

''  said  WiUiam  Sumner^  or  at  the  day  of  the  date  of 

**  the  said  indenture ;  to  hold,  8te.  tmto  the  said  Sixmuel 

**  CkMell,  &e.  fo  and  fer  the  solemn  and  benefit  of 

"  thekki,  their  executors,  administrators,  and  assigns^ 

*'  aikdltitely  and  ibr  ever/*    And  it  was  thereby  far- 

''  Aier  witnessed,  that,  for  Ae  considerations  afore* 

**  said,  <he  Plaiiltiff  released  and  discharged  them  the  - 

*^  said  ^Samud  CaridU  Stc  and  eyety  of  them,  their  and 

*'  et«ry  of  their  executors  and  administrsttors,  of  and 

**  fWmi  fltll  claims  and  demands  whatsoever  which  the 

^*  maitltiff,  as  executor  of  the  said  WUHain  Sumner^ 

**  migiit  have  against  ttiem,  or  on  account  of  any  share 

*'  te  the  ssud  pa^teer^ip  concern ;  and  that,  in  consi- 

*^  deration  of  such  release,  they  the  said'  Santud  Ccu^ 

*'  ttUy  &c.  did,  and  every  of  them  did,  release,  acquit, 

'^  aftid  forever  ^scharge  theTlaintiiF,  as  such  executor 

*^  a»  a^Mesaid,  his  executors  and  administrators,  and 

^'  all  and  singular  the  estate  and  effects  of  the  said 

*'  WiUiam  Svmner,  of  and  from  all  claims  and  de- 

"  miiilds  whatsoever,  wfaiehr  they  die  sedd  Samuil  Cos* 

^'  teU,&jc.  or  any  of  them  might  have  against  the  Plain- 

'^  liH,  iK»  sueh  executor,  by  reason  or  upon  account  of 

'^  the  sttid  WUSam  Sumner  having  been  a  partner  witlk 

^'  them  as  aforesaid/'    And  in  the  said  indenture  was 

also  contained  the  following  Covenant ;  *^  And  the  said 

^'  Amnet  Omtm,  WaUer  PoweU  the  elder,  Walier 

'*  F^&weUike  you^^t,  and  WilKam  Wilson,  for  them- 

''  selves,  tiieir  heirs,  executors,  and  administratorj^^ 

'^  do  hereby  covenant,  promise,  and  agree,  to  and  with 

^  tlf(^safi£(Pkd[|itlff>his  executors  and  adminislrators, 

'' iaktiil»fmbB$i&SMiu^lCa8tett,  &c.  their  heirs^ 

'^  4^tjMMk^  and  adndni^trdctors,  shall  and  will,  from 

^^  filafift    ti»  tihie,  an<)  att  all  times   hereafter,   savd 
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'^  harmless  and  keep  indemnified  the  said  (Plaintif) 
"  his  heirs>  executors»  and  administrators,  and  his 
''  and  their  estates  and  effects,  goods  and  chattels, 
''  and  all  and  singular  the  estates  and  effects  of  the 
''  said  WilHam  Sumner  deceased,  of  and  from  all  and 
*'  singular  the  debts  and  engagements  of  the  said  late 
*'  co-partnership,  wherein  the  said  William  Sumner 
*^  was  concerned  as  aforesaid :  and  of  and  from  all 
'<  payments  in  respect  thereof,  and  all  c'osts,  charges, 
/^  suits,  actions,  damages,  and  demands,  whatsoever, 
**  Vhich  can,  shall,  or  may  be  incurred,  sustained, 
*^  prosecuted,  or  recovered,  against  the  said  (Plain- 
*^  tiff)  his  executors  or  administrators,  as  personal 
''  representative  of  the  said  William  Sumner,  or  to 
'  **  which  the  estate  and  effects  of  the  said  WiUkun 
*^  Sumner  can,  shall,  or  may  be  liable,  in  any  way 
**  howsoever,  by  reason  of  his  having  been  a  partner 
*'  in  the  said  partnership  concern." 


In  1802,  Walter  PaweU  the  elder  died,  having  ap- 
pointed the  Defendants  Whiston  Powell  fuid.  Sarah 
Powell,  executors  of  his  will. 

In  December,  1803,  Wilson  quitted  the  partnership. 

In  September,  1804,  CktsteU  aUd  Walter  Powell  tho 
younger  (the  two  continuing  partners)  became  bank- 
rupt. 

In  1805,  Wilson  died,  having  appointed  the  De- 
fendants, Wilkinson  and  Blachnore,  executors  of  his 

will.     , 


In  1806,  a  bill  was  filed  by  the  parties  interested 
under  Cookson's  settlement  against  the  surviving  trus« 
tee  of  that  settlement,  and  against  the  bankmpta 
and  their  assignees,  and  agaiust  the  representatives  of 
all  the  deceased  partners,  to  have  the  stock  re- 
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placed,  or  for  an  account  of  the  prodace  tfaereof^j 
with  interest  from  the  time  of  the  transfer. 

On  the  14th  of  July,  1809/  an  order  was  made  in 
that  cause,  by  which  it  was  declared  that  the  present 
Plaintiff,  one  of  the  Defendants  thereto,  admitting 
assets  of  his  Testator,  and  the  other  Defendants,  the 
representatives  of  Pcwdlihe  elder,  and  Wilson,  were 
liable,  out  of  the  assets  of  their  respective  Testators^ 
to  pay  what  shonld  be  found  due,  for  principal  and 
interest,  on  taking^  the  account  thereby  directed ;  and 
it  was  oi:4ered  that  they  should  pay  the  same  accord* 
ingly. 
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The  bill  brought  by  the  present  Plaintiff,  after  stat** 
ing  the  above  facts,  and  that  he,  the  said  Plaintiff> 
had  already,  as  such  executor  of  G.  H.  Sumner,  de-> 
ceased,  under  the  said  order  and  a  decree  made  on 
further  directions,  paid  into  the  bank  the  sum  of 
£135ff  for  interest  on  the  principal  sum  reputed  due, 
and  was  then  liable  to  pay  the  further  sum  of  £2064, 
with  interest  and  costs ;  and  after  further  stating  that 
CasteU  had  since  died  an  uncertificated  bankrupt,  and 
that  WoUbt  Powell  the  younger,  having  obtained  his 
certificate,  had  become  bankrupt  a  second  time,  but 
no  assignment  of  his  estate  and  effects  had  yet  been 
executed ;  insisted  that,  by  virtue  of  the  deed  of  in^ 
demnity,  dated  the  20th  of  May,  1801,  he  was  enti- 
tli^  to  be  repaid  out  of  the  estates  of  the  two  Pow- 
ells^ ^aii  IViboH  all  such  sums  as  he  had  already 
paid,  or  should  pay,  under  the  said'decree ;  therefore 
praying  accordingly. 


To  this  bill  the  Defendants  (the  executors  oC 
WUmm)  put  in  an  answer,  alleging,  that  although  the 
name  of  the  Testator  aifpeared  in  the  banking  con- 
cern, yet  in  fact  he  never  was  a  partner  therein,  or  in 
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^n^  DQ^nne^  partici|pate4  ia  the  j^xofits  or  losses  tbere^ 

of;  and  therefore  iiv^isted  that  his  estate  waj»  no  way 

subject  or  liable  to  repay  the  Plaintiff  what  he  hud  so 

Powell.       V^^r  ^^  should  pay>  in  piir^saanoe  of  the  saiddeccee. 

The  qucstdon  wa^  as  to  the  liability  of  Wilson*^ 
estate  under  the. covenant  in  the  deed  of  ind/emnity ; 
and  this  dej^end.ed  oa  the  effect  of  that  deed,  ascon^ 
sUtuti^g  an  oblisatioE  which,  thon^  oi^ly  jomji  at 
law,  would>  ^s.  i1^  was  aitgued>  he  held  iji  equjty  to  be 
several  as  W(^U  a^  joint,  9^  therefore  I^d^ig  on  the 
estate  of  the  deceased,  coyepantfor^ 

Hart  and  Heald,  for  the  Plaintiff. 

Sir  S.  Btomittyy  Wetherelly  and  Barber,  for  the  re-^ 
presentatives  of  Wilson. 

For  the  Plaintiff  were  cited.  Bishop  v.  Cliurch  (a), 
Primrose,x.  Bromley  (6),  Hoare  v.  Contencin  (c),  and 
flie  words  of  Lord  Eldon,  in  £x  p.  Kendal,  (d) 

Tlie  Master  of  tlie  Rolls  : 

Tl^e  question;  is>  whether  any  other  effect  can  tm 
given  to  this  covenant  in  equity  than  it  has  at  law. 
It  has.  never,  been  determined  that  eveiy  joint  cove* 
nant  isin  eq^ity  tp  be  considered  as  the  seveEal.eove- 
nant  pf  each  o£  the  co¥enantos9w  In  tl^  late  cmooC 
Demynesy.  Neble  (e),  I  had  occasion tOiOxam^te  the 
authorities  on  this  subject,  and  found  no  8^Qh  geneml 
proposition  any  where  laid  down.  Whei^  ti^  obligur 
tion  exists  only  by  virtue  of  the  cavenant>  its  esLteatr 
-  can  be  measured  only  by  the  words  in  which  it  is  con- 

faji  2  y<B  loa  an.  (d)  1?  Vj».  fiMcSeMate^ 

(h)  I  Atk.90.  vol.L|k647. 

{cj  I  Bra,  27.  (e;  Aate,volu.p.$63*Tbe 
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ceived.  A  partnership  debt  has  been  treated  in  e- 
quity  as  ihe  several  debt  of  each  partner,  though  at 
law  it  is  only  the  joint  debt  of  all.  But,  there,  all 
have  had  a  benefit  from  the  money  advanced  or  the 
credit  given,  and  the  oblig^ation  to  pay  exists  inde- 
pendently of  any  instrument  by  which  the  debt  may 
have  been  secured.  So,  where  a  joint  bond  has,  in 
equity,  been  considered  as  several,  there  has  been  a 
credit  previously  given  to  the  different  persons  who 
have  entered  into  the  obligation.  It  was  not  the  bond 
that  first  created  the  liability  to  pay.'  But  in  this 
case  the  covenant  is  purely  matter  of  arbitrary  con- 
vention, g^wing  Wit  of  no  antecedent  liability  in  all 
or  any  of  (he  <^venant6rs  to  do  what  they  have  thene- 
by  undertaken. 


lew. 


Instead  of  windmg  up  the  partnership  concern,  and 
dividing  what  might  rdHain,  after  satisfjriiig  all  claims 
upirn  it,  the  parties  make  an  dmingement,  by  trhicli 
Mr.^Aimfter  was  immediately  to  receive  what  wa!s  es- 
timated to  be  his  testator's  Bbsxe  of  the  joiht  estate, 
he  releasing  to  the  other  partners  all  intenest  in  the 
residue.  Why  was  Mr.  Sumner's  share  of  the  part- 
Bership  estate  to  retncdn  unaffected  by  any  claims  by 
which  that  estate  might  afterwards  be  diminished  ? 
Thtte  was  no  equity  tiiat  entitled  him  to  demand  from 
the  other  partners  an  engagement  to  that  effect. 
But  they  are  contented  to  give  him  a  covenant  of  in- 
demnity. As  it  is  only  a  joint  covenant  that  is  given, 
how  can  I  say  that  it  is  tHHf  thing  more  than  a  joint 
cov^sMM  that  was  meant  to  be  given  ? 


It  is  tiot  attempted  to  be  shewn  that  tibdre  fras  any 
wuktAe  in  drawing  the  deed,  or  that  there  wa^  any 
^^;rl9^iie&t  f6r  a  covenant  of  ^  different  sort.  There 
ijs  nolhfhg  but  the  covenant  itself^  by  Vrhith  its  in- 
tended exteht  caiH  be  ascertained; 
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.1816.  There  is  bo  ground^  therefore,  on  wMch  a  Court  of 

Equity  can  give  it  any  otheir  than  its  legal  operatioB 
and  effect. 

[Bill  dismissed,  without  costs.} 


Rolls. 
Dec,  6, 1816. 


GLANVILL  V.  GLANVILL. 


Testator^  after     ^^ 

makinffaproTi-  •*-  *^^  question  in  this  cause  aiose  on  the  residuary 
sion  for  the  bequest  in  the  viill  of  Edward  Glanvill,  who,  after 
maintenance  of  making  a  provision  for  the  maintenance  of  his  son 
his  children,  .  Thomas  William^  and  of  his  daughter  Emibf,  gave  the 
gives ''all  the  residue  of  his  property  in  the  following  words: — 
rest,  reaidae,  '<  And,  as  to  all  the  rest,  residue,  and  remainder  of 
and  remainder  «'  my  estate  and  effects,  as  well  real  as  personal,  or 
of  his  real  and  «^  of  ^hat  other  nature  or  kind  soever,  I  give  and  de- 
personal  es-  4€  y^^  tjjg  same  unto  and  to  the  use  of  my  son  nomas 
late/' to  his  son  «  TFiHumi  Gtoiviff,  according  to  the  nature  of  the 
hi         1a  '       "  ®*"^^  estates  respectively,  and  to  be  a  vested  inte- 

, .    "  ''  rest  upon  bis  attaining  the  age  of  21,  provided  that^ 

terest  on  his  ato  ^   .  ._  •    ,•  ,  ,     ^.    ,    /. 

.  .  .     ^.  '^  m  case  my  said  son  shall  happen  to  die  before  at* 

tainmg  the  age  • 

of  21  •"  and  "  if  "  ^^"^"^^IS  *^®  ^^^  ^S^  ^^  ^»  ^**®^  ^^  *^®  '®S*  *^^  ^' 
he  shall  happen  "  sidue  of  my  said  real  and  personal  estate  so  given 
tp  die  before  ^' smd  devised  unto  him,  shall  go  and  belpng^  to 
21/'  then  to  his  ''  '^y  daughter  £ifu7y  GhmviUi"  with  other  trusts  in 
daughter  JB.  G.  remainder, 
with  remain- 
ders over.  The  Bill  was  filed  by  the  Testator's  son  and  heir  at 
The  rents  and  law,  Thomas  William  GlanviU^  an  infant,  against  his 
profits  are  to  father's  executors  and  against  his  sister  Emily,  (also 
accumulate  un-  a^  infant,)  and  the  several  persons  entitled  in  re* 
til  T.  W.G,  at-  mainder,  and  the  principal  point  which  it  raised,  was 
tains  the  age  of  the  following ;  viz.  whether  the  infant  Plaintiff  was 
21,  or  dies  entitled,  during  his  minority;^  to  the  rents  and  profits^ 
under  that  age.  ^j-  ^he  residuary  real  an*  personal  estate. 
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Agar  and  Wyatt,  tot  iMe  Plantiff;  cited  NickoUs  v. 
Osborne  (a),  Taylor  \.  Johnson  (6)>  Monigomerie  ▼. 
Woodley,  (cY 

Hall,  ShadweU,  and  Wingfield,  for  different  De- 
fendants. 
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Glantill 


Glanyill. 


The  cases  referred  to  are  where  a  legacy  is  vested^ 
liable  to  be  devested.  Here  there  is  an  express  de- 
claration that  it  shall  not  vest  till  the  son  attains  21. 
Many  cases  establish  that,  where  residuary  personal 
estate  is  given  upon  a  contingency,  the  profits,  until 
the  contingency  happens,  are  to  accumulate.  And  the 
same  is  the  case  widi  a  residuary  devise  of  land. 
Stephens  v.  Stephenson  {d),  Studkolmex.  Hodgson^e), 
Butler  T.  Butler,  (f),  Trevanion'v.  Vivian  (g),  Rogers 
V.  Gibson  (h),  kc. 

The  Master  of  the  Rolls  : 

Considered  that  it  would  be  difficult  to  get  over  the 
precise  words  of  the  will,  directing  that  the  legacy 
should  vest  at  21.  There  could  not  be  -two  periods  of 
vesting,  and  by  fixing  one,  the  Testator  must  be 
taken  to  have  excluded  the  other.  The  sentence  it- 
self was  so  worded,  that  the  direction  as  to  vesting 
formed  a  necessary  part  of*  it,  and  the  remainder 
could  not  be  construed  without  it.  Besides,  there 
was  no  evidence  from  any  part  of  the  will,  .that  the 
Testator  did  not  a£Bx  to  the  word  its  precise  legal 
meaning. 


{a)  2  P.  Wins.  419. 

(b)  2  P.  Wms.  504. 

(c)  6Ve8.522. 
(lO  Porr.288. 

(0  3P.Wniik399. 


(/)  SAlk.  58. 

{g)  2  Ves.  430. 

(A)  1  Ves.  485.  Amb.  See 
Roper  on  Legacies,  toI.  xi. 
p.  205— 2li 
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It  WW  ibenefore  declaied,  that  )>y  virtue  of  th^  will 
of  the  Teetator,  tha rente  and  profiteof  tbereewhieof 
his  real  estate^  and  the  interest  and  diTtdendi  pf  the 
residue  of  bis  personal  estate  (after  payment  of  the 
anniiilies  given  by  tbe  will),  w^e  to  accomnlata  un- 
til the  Plaintiff  should  attain  21,  or  untU  bin  dMtli» 
which  should  first  happen.  Upon  attaining  twenty- 
onoj  the  Plaintiff,  or,  upon  bis  death  under  thai  age, 
the  fetBOnx  or  persons  entitled  to  or  interested  m  suQb 
y^MxonulAtioiis,  to  be  at  liberty  to  apply  as  they  ahonld 
be  advised-  (a) 

(a)Ileg.  lib.  A.d24. 


Dec.  6,7.      JOHN  AUGUSTUS  SULLIVAN,  (an  Infant),  by 
OLDAKER,  (his  next  Friend),        Plaintiff  ; 

AGAINST 

The  Right  Honourable  JOHN  SULLIVAN, 

Defendant ; 

And  the  said  J.  A.  SULLIVAN,  by  Sir  CHARLES 
SULLIVAN,  (his  next  Friend),  Plaintiff  ; 

AGAINBT 

The  same  Defendant. 


WhcretwosuiU  ThIS  was  a  Motion  on  the  part  of  the  Plaintiff  in 
we  insUtated  in  the  second  suit,  for  a  Reference  to  the  Master,  to  en- 
the  name  of  an 

hifant  by  different  peraons  acting  •■  his  next  frieiids,  it  is  of  ooorae  to 
refer  it  to  the  Master,  to  see  which  is  most  for  the  iofant's  benefit,  npon 
the  mere  allegation  of  the  cooncil,  that  both  suits  are  for  the  same 
purpose :  it  being  at  the  risk  of  t,¥e  party  moving,  in  caae  the  allega* 
tion  should  prove  nntrae,  to  have  the  order  for  reference  disobarged 
with  costs  upon  the  special  application  f  f  the  other  party. 

Upon  sach  a  reference,  the  Maater  is  ^i  liherty  to  suggest  any  im^ 
provement  in  the  frame  of  the  snit«  wd  to  report  aoy  special  oifdini* 
stancea  that  may  be  for  the  infant's  advantage. 
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qaire  Mud  state  to  tiui  Gouit,  wUoh  of  tlie  two  suits 
it  was  most  proper  and  most  for  the  advantage  of  the 
infant  should  be  prosecuted  on  his  behalf,  and  that 
all  prooeedingis  in  both  the  smits,  ^Lcept  such  as 
might  be  raqnioed  in  puBsuance  of  such  veferenee^ 
micht  be  stsaM  until  the  Master  riMuId  have  made  Ma 

lepCMTt. 


1916. 


Both  Bills  prayed  an  account  against  tfie  DrfendfHit> 
(the  Plaintiff's  father,)  of  the  fees  and  emdnmentB  of 
a  patent  office,  to  which  the  Plaintiff  had  been  ap* 
pointed  in  the  year  1808,  when  (he  being  then  an  in- 
fant o(  tender  years)  his  father  had  entered  into,  and 
had  ever  since  continued  in,  the  receipt  of  those  fees 
and  emoluments ;  and  for  an  injunction  to  restrain 
him  from  receiving  the  same  in  future.  The  first  bill, 
(which  was  filed  on  behalf  of  die  infant  by  the  father 
of  a  young  woman^  whom  it  w€ts  alleged  that  he  had 
clandestinely  married,  and,  as  appeared  by  a  letter 
fiom  the  Plaintiff,  which  was  produced  in  support  of 
the  motion,  without  the  Plaintiff's  knowledge,)  forayed 
in  addition  a  declaration  that  the  carrying  away  the 
Plaintiff  into  a  foreign  country  by  the  Defendant,  by 
the  means,  and  under  the  circumstances,  and  for  the 
objects  in  the  bill  charged,  was  an  abuse  of  parent^ 
authority,  and  that  the  Defendant  might  be  ordered 
forthwith  to  bring  the  Plaintiff  within  the  jurisdiction ; 
also  an  allowance  for  maintenance,  and  a  receiver 
durante  mnare  (9tat€. 

JUack  and  Eden,  in  support  of  the  motion. 


Shr  Arihur  Piggoit  and  Blake,  for  the  Defendant  in 
both  suits^  also  wannly  contended  for  the  reference  to 
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i8ia 


the  Master,  tod  cited  Mitford,  p.  26.  (a),  and  Da 
Casta  V.  Da  Casta,  (a) 

Sir  S.  RomiUff  and  freslove,  on  the  part  of  the  Plain- 
tifT  in  the  first  suit,  resisted  the  application  on  the 
ground,  1st,  That  the  two  suits  were  for  different  ob- 
jects ;  ajly.  That  the  second  suit  was  not  meant  to 
be  bona  fide  prosecuted ;  and  this  they  inferred  from 
tiie  eageniess  evinced  by  the  Defendant  in  support 
of  the  application.  They  also  argued  that  the  ob- 
jections made  to  the  first  billas  containing  scanda- 
lous and  irrelevant  matter,  ought  to  have  been  sup- 
ported by  affidavit,  pointing  out  the  passages  so  ob- 
jected to,  in  order  to  lay  a  sufficient  ground  for  the 
reference. 


Leach,  in  reply,  insisted  that  an  affidavit  was  un- 
necessary, in  support  of  the  application,  since  it  wa^ 
not  for  the  Court  to  decide  in  the  first  instance,  but 
after  the  Master  should  have  made  his  report ;  and  he. 
said  there  was  no  intimation  of  the  practice  being 
otherwise.  That  in  Da  Casta  v.  Da  Casia,  the  Lord 
Chancellor  did  not  decide  upon  'the  affidavits  which 


(a)  '*  As  some  check  upon 
the  general  license  to  insti- 
tute a  suit  on  behalf  of  the 
infant,  if  it  is  represented  to 
the  Court  that  a  suit  pro- 
posed in  his  name  is  not  for 
bi^  benefit,  an  enquiry  into 
the  fact  niil  be  directed  to  be 
made  by  one  of  the  Masters  ; 
and,  if  he  reports  that  the 
auit  is  not  for  the  benefit  of 
the  infants,  the  Conrt  nWi 
stay  the  proceedings  i  and  if 


two  suits  for  the  same  pur- 
pose are  instituted  in  the 
name  of  an  infant,  by  dijSer- 
ent  persons  acting  as  his  next 
friend,  the  Court  will  direct 
an  enquiry  to  be  made  in  the 
same  manner  which  suit  is 
moat  for  his  benefit;;  and 
when  that  point  is  ascertain-- 
ed,  will  stay  proceedings  ia 
the  other  suit,'' 

{b)  3P.Wm8.U0/ 
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^mre  produced,  bat  left  it  to  the  Master  to  form  his 
judgment  on  the  state  of  facts  to  be  laid  before  him. 
That,  with  regard  to  the  two  bills  not  being  for  the 
same  purpose,  the  only  relief  prayed  by  the  one  which 
did  not  make  part  of  the  prayer  of  the  other,  yiz. 
that  the  Defendant  might  bring  the  Plaintiff  within 
the  jurisdiction,  was  irregular ;  the  proper  course  be- 
ing by  petition,  the  infant  being  a  ward  of  Court* 


1816. 

SutLITAN 


/Suixnr^ir* 


Tke  Lord  Chancellor  ; 

Desired. to  look  into  both  the  bills ;  and  afterwards 
said  It  might  have  been  moved,  as  of  course,  to  refer 
it  to  the  Master,  to  see  which  of  the  two  suits  was  most 
for  the  infant's  benefit,  the  result  of  the  reference 
being  at  the  risk  of  the  party  making  the  applica- 
tion, and  the  Court  being  satisfied  in  the  first  instance, 
by  the  allegation  of  counsel,  that  the  two  suits  were 
for  the  same  purpose,  which,  if  it  should  turn  out 
otherwise,  might  be  subsequently  made  the  ground 
for  moving  to  discharge  the  order,  with  costs  to  be 
sustained  by  the  party  so  improperly  obtaining  it. 
He  also  said  that  it  is  competent  for  the  Master,  up- 
on such  a  reference,  (as  well  on  the  authority  of  Da 
Costa  V.  Da  Costa,  as  on  general  principle,)  to  point 
out  to  the  Court  any  improvement  that  might  be 
made  in  the  form  of  the  suit,  or  any  other  circum- 
stance that  might  appear  to  him  to  be  for  the  infant's 
benefit. 


The  Order  was  made  accordingly ,Teferring  it  to  the 
Master  to  enquire  and  state  to  the  Court  which  of  the 
two  suits  it  was  most  proper  a^d  for  the  advantage  of 
the  infant  should  be  prosecuted ;  in  making  such  en^ 
qujry,  to  he  at  liberty  to  state  any  special  circum- 
stances.    Such  further  order  as  might  appear  to  be 


M 
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1816.        9tOf»  to  be  reMTved,  till  after  Ae  Master  riudi  hare 


SVLUTAH. 


[Reg.  lib.  B.  2S7.3 


(a)  I  haf«  btcn  fatonred 

wiik  tile  ibtbiriBg  n^ie  by 

Mr.  JEden  :  — 

Wyrriott  Omen  (an  infant),  by 

Thwaaas  Carthew,  his  uncia 

and  next  friend.    Plaintiff; 

aOAINST 

Am  Owen,  Hugh  Barlotc, 
and  Others,     Defendants ; 

And  tbe  said  Wyrriofi  Owen, 
by  Hugh  Bariouf  his  next 
friend.  Plaintiff; 

.     AOaiNST 

Tho  said  Ann  Owen,  and 
Otherst  Defendants. 

i 

Upon  the  pelitioa  of  the 
infant,  setting  forth  that  a 
bilThad  been  filed  by  his  Ja* 
tker  and  himself  (by  his  fa- 
ther as  next  friend)  ;  that  his 
father  was  since  dead,  having 
appointed  Hugh  Barlow  his 
guardian,  whereupon  the  in- 
fant, by  his  next  friend  Car- 
t hew,  ^td  a  Supplemental  bill 
and  bill  of  reviyor  against  the 
said  Hugh  Burkw ;  that  an- 
other bill  had  been  subse- 
quently iled  by  the  saidlTa^A 
Barlmo,  as  next  friend  to  the 


inftnt ;  thai  there  ^vas  raom 
lo  soapect  that  his  interesU 
oaigbl  Bol  be  properly  taken 
eare  of  in  the  last-mentioned 
suit,  and  that  he  eoaki  not 
have  all  the  relief  by  that 
suit  as  by  the  other ;  inas- 
much  as  relief  was  thereby 
prayed  against  the  said  Hugh 
Bariow  as  a  defendant,  in  re- 
spect ofnnatters  ofwhich  no  no'^ 
tice  was  Ukentntbebiil  so  filed 
by  the  said  Hugh  Bitrlow  ;  ft 
was  ordered  that  it  be  refer- 
red to  iha  Master  to  examine 
and  certify  whether  the  two 
bills'  were  brought  touching 
the  sane  matter^  and  in  what 
respect  they  differed^  and 
which  of  the  said  bills  was 
most  proper  to  be  proceeded 
npon.  [Reg.  Lib.  B.  1756^ 
fo.d65.] 

The  Master  having  by  his 
report  stated  the  difierenceft 
between  the  two  bills,  and 
thai  he  was  of  opinion,  the 
former  was  most  proper  to  be 
proceeded  upon,  the  report 
was  confirmed  by  ^pder» 
dated  the  24th  N<m.  I16f^ 
[Reg,  Ub.  S.  1757.  fo.  24.] 


CkSBS  Bf  CBMSCBMt. 

BMrnen  KDWARD   Bri<t<  aail   THOMAS 
THOMPSOTT      -       ...       Fiaili'rtns ; 

.AND 

AKN   ATKINSOK,    fABIKIU   1.<EAKS»    dud 

And  between  AHfN  ATKINSOX,      Plain^jpf; 

AND 

E.  HELL,  T.  THOMPSON,  WHITEHEAD  and 
Wife,  and  TABITHA LEAKE,  Defendants; 

And  betweok  HARY  ANN  GALE,  (Wifeof  JOmi 
GALE)     -       -       -       -       -      ThAVHtw^i 
ana 

JENNEB  and  Wife,  (late  ANN  ATKINSON,)  and 
CHIPPEKIMcLE        -       -       I>Km9DANT8. 

tie  fint  paid,  nd  then  gave  to  Jffi2t,  aad  ThMtprnm,  ""^U  to  trustees, 
iESOOO^  upon  trust  to  invest  the  suae  in  govetimieiit-  "^"^  *""* '® 
secnrities,  and  to  pay  the  interest  to  Ann 4fkinson  '     \*  . 
for  ker  life,  and  after  her  deeease^  ta  apply  tti6  same  ^^  ^  '"^-/^ 
to  the  meintonance  and  edueation  ofi  the  ohiUbwitft  ^^  aOerher 
wUck  she  was  then  enpeint,  and  to  tmnsfer   the  ^^^^^^  |^  1^,^^ 
principal  to  SQch  child  on*  its  attaining  twentjr-one;  fertheprineipai 
bat  ia  case  it  ^houM  die  under  twenty-onej  then  to  B. 
to  TabUha  Leake,  her  executons,.  adminstsatoas » and      Under  ade- 
assigns«    And  he  thereby  dixteoted  the  Said  Hill' mtd  cree,  this  legacy 
TTkampton  to  invest  the  said  £3000  in  the  funds,  as  is  paid  by  the 

tmsteet  into 
Conrl,  and  iiiTetted  tn,atDck.iir.tfae  name  of  the  aocoauUnt-general,  pre- 
viona  lo  the  impoaittonof  theduCyion  k^cies  by  20  G,  3.  c.  28.  B.  being 
then  an  infant/ and  therefore  incapable  of  dtachargti^g  the  triutees. 

This  is  a  sufficient  appropriation  of  the  legacy  within  the  words  of 
the  act  of  48  G.  3.  c.  149.  "paid,  retained,  satisfied, or  discharged" 
before  the  lOtbof  Oct,  1808  ;  and  therefore^  upon  a  question  arising 
Ht.  the  time  of  the  principal  becoming  payable^  it  was  determined  that 
no  legacy  duty  was  chargeable  in  respect  of  it. 
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1816-         soon  as  eomreniently  might  be  after  his  decease,  and 
appointed  them  executors  of  his  will. 

The  Testator  died  on  the  ZLst  of  July^  1776,  and  his 
will  was  proved  by  bot^  the  executors.  Ann  Atkin- 
son  had  no  child :  and  by  a  Decree  pronounced  at  the 
Rolls  on  the  9th  of  March  1779,  it  was  declared  that 
the  said  Ann  Atkinson  was  entitled  for  life  to  the  in- 
terest of  the  £3000  legacy,  at  the  rate  of  £4  per  cent, 
and  that  Tabitha  Leake  was  entitled  to  the  principal, 
subject  to  such  interest  of  the  said  Ann  Atkinson ; 
and  ordered  that  the  principal  should  be  paid  into  the 
bank,  and  laid  out  in  the  name  of  the  accountant- 
general,  in  the  purchase  of  bank  annuities,  in  trust 
in  the  causes,  **  Hill  v.  Atkinson"  and  '^  Atkinson  v^ 
Hill;"  the  interest  to  be  paid  to  the  said  Ann  Atkin- 
son, for  her  life ;  and  at  her  decease,  that  Tabitha 
Leake,  (who  was  then  an  infant,)  should,  on  attaining 
twenty-one,  or  sooher,  if  occasion^  be  at  liberty  to 
apply  for  a  transfer. 

Under  this  Decree,  the  executors  paid  the  £9000 
into  the  bank  during  the  same  year  1779,  and  the  sum 
when  paid  ^  was  laid  out,  in  the  name  of  the  ac- 
countant-general,*in  the  purchase  of  £3  per  cent  con- 
sob,  in  trust  as  thereby  directed,  the  interest  whereof 
was  paid  to  or  received  by  the  said  Ann  Atkinson  dur^ 
ing  her  life,  in  satisfaction  of  her  legacy. 

By  the  Settlement  made  on  the  marriage  of  Tabi'- 
tha  Leake  with  Thomas  Ward,  (31st  July  1792,)  the 
interest  of  the  said  Tabitha  Leake  in  the  said  £3000 
was  transferred  to  trustees  for  the  purposes  tijierein 
mentioned. 

4 

17th  January,  1794,  Tabitha  "Ward  (late  Tabitha 
Leake)  died ;  and  in  1806,  Ward,  the  husband^  became 
bankrupt. 
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7ili  JamLory^  ISOT,  Ann  Atkinson  died,  whereupon         IBM. 
tile  bankrapt  became  entitled,  under  the  settlement, 
to  the  interest  of  the  legacy  for  his  fife,  subject  to  a 
deducticm  of  £1200,  payable  to  one  John  Leake,  also 
under  the  settlement. 

28th  March,  1808,  an  Order  was  made  in  the  above 
causes,  for  sale  of  so  much  stock  as  would  be  suf- 
ficient to  pay  the  £1200,  and  that  the  residue  shouM 
be  carried  over  by  the  accountant-general  to  the  ac* 
count  of  the  trusts  of  the  settlement,  the  interest 
thereof  to  be  paid  to  the  assignees  of  Ward  during  his 
life. 

23d  May,  1808,  the  Master  made  his  Report;  in 
pursuance  of  which,  £1153,  reported  due  to  John 
Leake,  in  respect  of  the  £1200,  was  raised  out  of  the 
stock  standing  in  the  accountant-general's  name ;  and 
the  residue,  amounting  to  £3129  stock,  was  carried 
over  as  directed  by  the  order. 

In  1809,  Ward's  assignees,  sold  his  life-interest  in 
this  residue ;  when  an  otuection  was  raised  by  the 
purchaser  on  the  ground  of  doubts  as  to  its  liability  to 
the  legacy  duty ;  in  order  to  obviate  which,  a  petition 
was  presented  on  the  part  of  the  purchaser,  whereof 
notice  was  given  to  the  Attorney-General  and  Com- 
missioners of  Stamps ;  and  an  order  obtained  thereon, 
dated  the  27th  July,  1109,  by  which  the  report  was 
confirmed,  and  the  interest  of  the  residue  directed  to 
be  paid  to  the  petitioner  ''  without  deduction  in  res- 
pect of  the  duty  imposed  by  act  of  parliament,  and 
then  payable  upon  legacies/' 

Idth  February,  1816,  Word  (the  bankrupt)  being 
dead,  John  Leake  became  entitled  under  the  settle- 
ment to  the  principal  sum  of  £3129  stock  remaining 
in  the  accountant-general's  name  as  aforesaid ;  and  by 


li  tMS£S  IN  OOANCERr. 

raia         aii>  ocdbiof  tttk  Aate^  imie  oiithe  {ketiticm  ot  ik4  said 
^"2^        JdUiJdbe^UwBfilOTdetedilttt  the  said  giitt,t*^ 

with  ittftetcst  accrued  and  to  accme  ibere«»  since  the 
^^^1^^,^^      death  df  tike  ttaakrapt,  Im  tnmafened  and  paid  tatlM 
petitioner* 

Thia  katHBCffltiOBed  ordet  ivaa  legalarlTpasaed  icnd^ 
eaterad^^aaAteftwifh  tiie  awonntaail^^diieral  t<y  make 
^ie  ttaato,  towUidi  tiie^accouutaitt^gencfal  oljected, 
inaialiiiS  on  the  receipt  for  legacy  ^ul^-  oa  the  original 
tegacjfbeiiif  ptodneed.  T^thisitwaffanMresed^tiiat 
at  the  tidid  the  I^;acy  wisurpaidinta  tibe  bank  by  ibe 
executors  (in  1779),  and  for  more  than  a  year  after^M 
duty  was  payable  inrespectof  legacies^the  first  Act  ini- 
posMg  a  duty  dn  legacies  being  that  of  tike  aoth  G^a,  3. 
(beitealier  medtiened)';  «dmI  tiiat  tiiMfe  money  when  so 
paidin  was  converted  into  dtods,  and  tKanstfesxed  into 
tiie  name  o£  the  accountant-general,  in^  trust  for  the 
fiersans  entitled  ated^r  thcf  will  of  the  t«Bta«orr  Tf hi€fi 
was  also  done  before  the  act  passed ;  and  i^was  sab^ 
mitted  that  the  testator's  assets  were  discharged  by 
sachpajooiient. 

May  1st,  1816.  The  aiccoimtattt-f  eneitBd:  still  ebge^tfng,  a  IkCotioa 
inai  iMBdo  ofa;behal£of  the  said  Jokn  Leake^foem.  or« 
derthat  tiMraccDantant-gemeral  night  make  tiietraaas^ 
feeparsatthito  tile  erdercif  thelSthof  Febmar^yMd 
yasf  to: tine petvtioiiers aHdt^ndends sttbse<|nentiy  ac-* 
eniedandto  ^crue  until  the  (fane  of  transfer ;  wUch 
m0tion  waiB  opposed  by  VLt.  Wetkerdt  (on.  the  partof 
Ae  CrownX  on  Hie  groimd  that^  by  tiie  seTeml  acts  irn^* 
pitMing'duties  in  respect  of  legaeief»,  the  fund  in  court 
was  then  liaUe  to  the  payment  of  such  dafy ;  awi^  i^«r 
much  argument,  the  Lord  Chancellor  desired  that  the 
gnnnldli  a^Km.whidi  the  deduction-  of  mch  cEutP^  was 
elahtted  should  be  brougbt  before  the  Coikt  byway  of 
petitiM^  tiiathemigbthave  aniapporMinity.ef  iDOilsldw* 
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ing  then  dfhbtmkebf,  ^hm  «pipeMiiig  OB^v^hMiPtrid 
be  aiecord  in  the  cause. 

In  cpmpliance  ,with  thU  diftectfon,  a  |*4ltitim  vms 
piaBeoted  on  the  part  ef  4b^  A^ttomey-GeDend  and  the 
Commi^aioiiers  of  Stamps,  wheieby  ffae  petitfonera 
daivied  ^the  daty  of  £6  per  deait.  inposed^^he  48tii 
of  the  King,  as  having  become  payabteeH  lie  legacy 
of  £8,«M,  i^ter«e  lOtik  ttfOifafcr,  1MB',  JiM  iMMn* 
son  and  liMika  LuJte,  to  whom'flie  said  legacy  had 
been  given  in  succes^on,  bdng  both  strangers  in 
Mood,  and  as  such  chargeable  widi  the  some  rate  of 
duty.  ThJui  petition  now  came  on  to  be  heard ;  and 
the  question  was  as  ito  the  constmction  of  the  several 
Acts  of  Parliament  mentioned  in  the  note  belov.  (a) 


isie. 


(a)  The  fifit  Act,  imposing 
tn  J  daty  in  respect  of  lega- 
'  dee,  is  90  Geo,  8.  e.  28.  by 
wbtdi  m  duty  on  receipts  for 
legncUe  is  given  after  the 
rates  therein  ONnlicmed;  and 
which  rates  were  inereaeed  by 
two  siibae(|aent  Aels  paeaed 
ia  «be  2M  and  Wlh  of  the 
King. 

36  Geo.  3.  o.  tt,  reciliftg 
that  ''  whereas  H  is  esp^ 
dieat  that  the  duties  impoeed 
(by  the  laat-menlioned  Acta) 
shoold  be  repealed,  as  to 
saeh  reeeipla  or  disoharges 
for  which  new  doties  shall  be 
granted  by  this  Aet;  and  that 
new  doties  shoald  be  granted 
in  Ken  of  the  doties  so  re- 
peaM/'  enacts  that  the  said 
aevoral  duties  on  receipH  for 
i^^etar  be  repeaisdji  «nd  dial 
Vol.  H» 


iipoa  every  legacy,  ftcgrfcn 
sfter  the  passing  that  Ad 
flhoold  be  raised  and  paid  the 
several  doties  there  mention- 
ed ;  and  by  tbe  IMi  sectioft, 
it  Is  enacted,  '*  That  ^ht  doty 
payable  on  anj  tegaoy^eii 
to,  or  to  be  enjoyed  by,  dt^ 
fereot  pefsona  in  attoeession^ 
apon  whom  thedoty  shall  be 
chargeable  at  one  and  tbe 
aaoM  fate,  afaaM  be  dedooted 
and  paid  by  the  person  of 
persons  haidng  or  taking  the 
burthen  of  the  execution  of 
tbe  will  Of  testamentary  in* 
strameDt  aader  whioh  the 
title  thereto  shall  arise,  open 
*  payment  or  other  aatisfaotion 
erdiacbarge  of  ev^ry  or  any 
past  of  each  legacy  to  any 
persan  or  persons  4o  whom 
the  saffle'SbsH4>epi9ahle  or 


£ 
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we* 


Wifth^r^  and  HeaU,  in  mpport  of  the  petition. 
Sir  Arthur  Piggott  and  Parker,  contrk. 


paid  in  tract  or  for  the  benefit 
of  the  parsons  so  entitled  in 
saoeession ;  and  if  the  same 
shall  not  be  paid  or  satisfied 
to  any  sack  trustee  or  trii»- 
tees«  then  sach  daty  shall  be 
deducted  and  paid  out  of  the 
capital  of  the  property  so 
giren,  npyn,  receipt^  by  any 
of  the  persons  so  entitled  in 
succession;  if  any  produce  of 
such  capital^  or  any  part 
thereof,  according  to  the  a- 
moont  of  the  capital  of  which 
such  produce  shall  be  receiv- 
ed;" and  that  ''the  persons 
so  chargeable  with  duty  shall 
^  debtors  to  the  ^King, 
bis  heirs  and  successors, 
in  like  manaer,  and  shall  be 
subject  to  the  like  penalties, 
pB  the  executors  are  here- 
by made  chargeable  and 
subject  to." 

,  The  24lh  section  enacU, 
that  if  legatees  refuse  to  ac- 
cept legacies,  duty  deducted, 
the  Court,  in  case  of  a  suit 
being  instituted,  may  order 
them  to  pay  costs;  and  that 
in  suits  where  the  party  sued 
might  wish  to  stop  proceed-  ' 
ings  on  payment  of  legacies, 
,  deducting  duty,  the  Court 
might  make  order  therein. 

The  26th  section    enacts, 
that  if  any  suit  be  instituted 


concerning  administration, 
the  Court  shall  provide  for 
payment  of  the  duty  ;  and  in 
taking  account  of  any  per- 
sonal estate,  &c.  shall  take 
care  that  no  allowance  shall 
be  made  in  respect  of  any  le- 
gacy, &c.  in  any  manner 
wbatsoever,without  due  proof 
of  the  payment  of  the  duties 
thereby  imposed." 

And  by  the  26th  section,  it 
is  provided  that  executors 
*'  may,  from  time  to  time, 
pay,  deliver,  or  otherwise  dis- 
pose of,  any  legacy,  &c.  on 
payment  of  such  proportions 
of  the  duty  thereby  imposed 
as  should  accrue  in  respect 
thereof." 

44  Geo.  3.  c.  98.,  reciting 
that,  "  the  several  duties 
(therein  mentioned)  are  be- 
come very  numerous  and 
complicated,  and  it  will  ma- 
terially contribute  to  the  pul>- 
lie  benefit  to  consolidate  the 
same,"  enacts,  "that  from 
and  after  the  ]Oth  of  October , 
1804,  all  and  singular  the 
duties  (aforesaid)  shall  cease 
and  determine,"  and  imposes 
the  several  duties  contained 
in  the  schedule  in  lieu  there- 
of; and  by  the  12th  section, 
after  reciting  that  by  the  se- 
veral former  Acts  ^  certain 


CASES  IN  CHANCERY. 


51 


ffy  the  fonner  it  was  contended^  that  this  legacy 
came  within  the  words  of  the  act  (a),  **  paid,  deli- 
"  vered,  retained^  satisfied,  and  discharged,  €ffier  the 


1816. 


datiei  are  charged  upon  re- 
ceipts or  other  discharges  for 
or  ia    respect    of    legacies 
given  by  or  derived  from  per- 
sons who   died   previous   to 
the  27th  o(  April,  1796,  and 
that  it  iras  expedient  to  con- 
tinue the  said  duties  on  re- 
ceipts or  discharges  for  and 
in  respect  of  such    legacies 
so  given  or  devised  as  afore- 
paid,  fop  ten  years  from  the 
10th  of  October,   1804;''  it 
jtn»  enacted,  "  that  the  said 
"  (  last-mentioned  )      duties 
"  should  remain  payable  and 
"  be  paid  to  and  for  the  use 
'^  of  the  King,  his  heirs  and 
^  successors,  for  and  during 
''  the  said  term  of  two  years ; 
*'  and  that  from  and  after  the 
^  expiration  of  the  said  term, 
**  every  such  receipt  or  other 
^  discharge  for  or  in  respect 
"  of  any  legacy  given  by  or 
"  derived   from   any   person 
"  whatever,    whether     such 
^  person  shall  have  died  pre- 
**  vtooa  to  or  since  the  27th 
''  of  April,  1796,  shall  be, 
"  and  the  same   is    hereby 
"  made  subject  and  liable  to 
**  the   respective    duties   on 
**  receipts    and    other    dis- 


"  charges  for  legacies"  men- 
tioQcd  in  the  schedule. 

48  Geo.  3.  c.  149.  repeal- 
ing the  duties  granted  by  the 
last  Act,  (except  arrears, 
which  are  to  be  recoverable 
by  the  same  ways  and  means, 
&e.  in  all  respects,  as  if  this 
Act  had  not  been  made,) 
enacts  that  *'  from  and  after 
the  lOtb  of  October,  1808, 
there  shall  he  raised  and 
paid"  the  several  duties  spe- 
cified in  the  schedule ;  in 
which  schedule,  part  3.,  is 
contained  the  following-— 
"  For  every  legacy,  &c.  given 
by  any  will  or  testamentary 
disposition  of  any  person  who 
died  before  the  5th  of  April, 
1805,  out  of  his  or  her  per- 
sonal or  moveable  estate,  and 
Ufhich  shall  be  paid,  delivered, 
retained,  satisfied.  Or  dis- 
charged, after  the  10th  of 
October,  1808,"  the  several 
duties,  after  the  rates  therein 
specified. 

66  Geo.  3.  c.  184.  repeals 
those  duties,  with  the  same 
exception  of  airears,  and  im- 
poses new  duties  in  lieu  there- 
of,'in  the  same  terms  with  the 
former. 


(a)  48  Qeo.  3.  c.  149. 


V. 


S»  C^E8  IX  CHANCEHT. 

W&.         <'  lOtb  of  October,  1806^  die  legacy  not  being  to  be 
^'^"^'^^       considered  as ''  paid>  &c/'  within  the  meaning  of  these 
^^^         wordsy  nntil  the  transfer  of  the  principal ;  and  they 
referred  to  the  late  decision  of  the  Court  of  £vcAe- 
guer,  in  the  case  of  The  AUamey-Genend  y.  Lady 
Louisa  Manners,  (a) 

On  the  other  side>  it  was  insisted  that^  admitting 
the  authority  of  the  case  in  the  Exchequer,  it  is  not 
applicable  to  the  present  case ;  because  there  it  was 
uncertain  who  would  be  entitled  to  th^  legacy  after 
the  death  of  Mr.  JTumas  M^nnerSt  who  had  the  life- 
interest,  and  consequently  it  was  never  m  any  man- 
ner appropriated  tiU  after  that  event  had  happened, 
which  was  not  before  1813.  Here,  on  tfie  eoBtrary, 
the  legacy  rested  on  the  deatti  of  the  testator  in  1776, 
and  was  aotaaUy  appropriated  in  1779,  by  the  pay- 
ment into  the  bank  trnder  the  decree  of  this  Court,  of 
wUdi  the  certificate  of  the  accountant-general  was 
pro#uced  in  evidence,  and  by  its  subsequent  invest- 
ment (also  previous  to  the  passing  of  the  Act  of  20 
Geo.  8.)  in  stock  upon  the  trusts  alcove-mentioned- 

In  reply,  it  was  argued,  that  the  receipt  and  dis- 
charge of  the  executors,  which  the  acts  contemplate 
es  making  the  payment  e&ctual,  must  be  by  the 
liands  of  the  party  receiving, 

Th$  LOM^  CHAHOmLhOR, 

[After  stating  the  eircumsCanees  of  the  case,  and 
olMwr^gon  tlie  provfsfens  of  the  several  Aets«f  Far- 
liamentdled  in  the  note.] 

The  executors,  by  paying  in  the  money  under  the 
decree  of  this  Court,  effectually  divested  themselves  of 

(a)  I  Price,  IRxA.  Rep.  411, 
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die  possession  of  imd  aU  ccntrol  oyer  the  legacy'in  ISY6. 
questhm^  which  yms  Imtttedfately  after  laid  oat  fai  the 
purchase  of  stock,  ap^n  trastisi,  which  the  accotintaut- 
geneml  was  called  upon  to  declare.  Then  comes  the  A-rtiHaoa* 
statute  2a  Geo.  3.  (1780,)  imposing  a  duty  rateably 
oa  "  receipts  pt  kgades/*  which  duty  is  augmented 
by  two  subsequent  acts,  stfll  ibllowing  the  same  de-^ 
scription ;  under  which,  as  was  decided  in  Gretn  r. 
Craft  (a),  no  duty  was  payable  in  cases  where  a  re- 
ceipt could  not  be  given;  and  accordingly.  Heath  J. 
obserred,  that  it  was  a  grtsat  error  in  the  legacy  acts, 
tliat  legacies  themselves  were  not  chargeable,  but 
only  the  receipts  fbr  them.  And  the  statute  of  96 
Geo.  9.  (27ttk  of  April,  1796,)  was  ^terwards  passed, 
exjffessly  to  remedy  the  defect  then  complained  of. 

At  the  time  of  the  investment  of  this  legacy,  Tabitha 
Leake  (the  person  entitled  in  succession)  was  under 
age,  and  incapable  of  giving  any  receipt  or  discharge. 
In  1792,  she  married  i  her  interest  in  the  legacy  be- 
came the  subject  of  the  settlement  made  on  that  mar- 
riage ;  and  in  March,  1808,  {Ann  Atinuon  being 
then  dead,)  the  stock  in  which  it  Lad  been  invested 
wa^  transferred  under  an  order  of  the  Court  to  the 
trusts  of  the  settlement. 

Tlie  case  oS  The  Atttmfutjf-Ckneral  v.  Lady  Louiea 
MagmerM,  is  an  authority,  as  far  as  it  goes,  against 
the  firajet  of  the  present  petition ;  because  it  would 
aeem  tliat.  In  that  case»  if  the  legacy  had  been  clearly 
appnq^riated,  the  Court  would  have  held  the  duty  not 
payable.  Whether  there  was  an  appropriation  in 
that  case,  or  not^  is  not  now  to  be  considered.  It 
was  tha  opinion  of  the  Banms^  that  an  executor»wbo 

(«}3H.BL3ft 
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1816.  is  also  a  trostee^  shiftiag  a  legacy  from  his  bands  as 
e&ecutor  into  his  hands  as  trastee,  does  not  thereby 
appropriate  the  legacy ;  and  upon  this  opinion  they 
acted.  But  if,  \vhere  a  legacy  has  been  paid  into 
Court  under  a  decree  and  the  trusts  are  declared  ac- 
cordingly>  it  is  to  be  said  there  has  been  no  appro- 
priation,  that  would  be  to  deny  what  has  never  be* 
fore  been  called  in  question. 

Then  the  question  is,  whether,  regard  being  had  to 
the  25th  section  of  the  Act  of  36  Geo.  3.,  and  to  the 
operation  of  the  other  clauses  of  that  statute,  it  can 
be  said  to  have  been  the  intention  of  the  legislature, 
in  the  44  Geo,  3.  (adopting  the  former,)  to  make  those 
legacies  **  given  by  or  derived  from  persons  dying  pre- 
vious to  the  27ih  of  April,  1796,**  for  which  no .  re- 
ceipt or  discharge  could  have  been  given,  and  which 
would  have  been  consequently  exempt  from  the  pay- 
ment of  duty  under  the  previous  statutes,  liable  to 
the  duties  then  imposed :  and  my  opinion  is,  that  such 
13  not  the  true  construction. ' 

Upon  the  whol^,  I  do  not  think  that,  either  under 
the  construction  ot  the  statutes,  or  upon  the  autho- 
rity of  the  case  in  the  Exchequer,  this  legacy  can  be 
considered  not  to  have  been  so  effectually  appropri- 
ated in  1779,  as  to  b^  exempt  fmm  the  operation  of 
any  of  the  acts, 

[The  petition  was  dismissed  accordingly ;  and  it 
was  ordered,  that  the  £3,129  Bank  Annuities,  and 
£46.  185.  cash  in  the  Bank,  with  all  dividends  and 
interest  to  accrue  previous  to  the  transfer  thereby  di- 
rected, be  transferred  and  paid  to  John  Leake,  free 
from  the  payment  of  any  legacy  duty  in  respect  thereof .} 

Reg.  Ub/A.  224.  b. 
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TEMPEST  V.  ORD. 

By  an  Order  made  in  this  cause,  on  the  23d  of  JVb-      'o™«^>3r  » 

vember,  1816,  it  was  referred  to  the  Master  to  ap-  ^^^^^^^^"^^ 

.  ,  ^    ,  *\  not  enUtied  to 

point  a  proper  person  or  persons  to  be  manager  and  ., 

receiver  or  managers  and  receivers  of  the  collieries  in  «  , 

for  •nins  of  mo- 

qnestion,  and  to  allow  a  ccnnpetent  salary  for  care  |^ j  ^^^  ^^y 
and  pains ;  such  person  or  persons  first  giving  secu-  i^^^  ^^  ^i^^ 
rity,  to  be  approved  by  the  Master,  duly  to  manage  eatot^withonta 
the  collieries,  and  annuaUy  to  account  for  and  pay  previous  Order, 
what  should  be  received  in  respect  of  the  produce  Bat,  according 
thereof,  as  the  Court  should  direct  '  to  the  present 

practice,   a  re* 
Under  this  order,  MombraymsLS  appointed  manager,  ference  is  di- 
and  GregwH  receiver,  of  these  coUeries.  rected  to  the 

Master  to  en* 

Hart  and  BeU,  for  the  Defendant,  Lady  Antrim,  <!'»*'•«  whether 
now  moved  that  Mowbray  might  be  restrained  from  |^®  transacUon 
proceeding  in  certain  buildings  begun  to  be  erected  by  "  ." 

him,  and  Gregson  from  paying  or  advancing  any  sums  ^  ^  ^V 
of  inoney  to  Mowbray ,  or  io  any  other  person,  on 
account  thereof,  the  same  having  been  undertaken 
without  the  previous  consent  or  direction  of  the  Court; 
upon  an  affidavit,  by  the  Defendant's  solicitor,  that, 
being  lately  at  or  near  the  colliery  in  question,  he  was 
informed  by  Mowbray  that  the  building  he  saw  erect- 
ing there,  was  intended  as  a  dwelling-house  for  the 
officers  belonging  to  the  colliery,  the  same  having 
been  undertaken  by  Mowbray  without  the  previous 
order  of  the  Court,  or  consent  of  the  Master,  or 
knowledge  of  the  Defendant ;  whereupon  the  Depo- 
nent caused  warrants  to  be  taken  out  and  served,  on 
the  nth  and  ISA  of  November ,  requiring  Mowbray 
to  produce,  in  the  Master's  office,  the  plan  or  esti- 
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1816^  mate  of  sadh  bnildiiig ;  which  had  not  been  done.  The 
affidavit  further  alleged,  that  the  Deponent  was  in- 
formed, and  believed  that,  if  a  hoose  and  offices  were 
necessary,  the  same  might  have  been  formed  put  of 
bnildings  already  on  the  premises,  at  very  little  ex- 
pense. 

Sir  S.  MomUly,  for  th»  Manager. 

The  LoED  Chakcblu>s  said  that>  foimedgrr  the 
Court  sever  permitted  a  raoeiwr  to  lay  out  monef 
without  a  pr^vioos  ovder  of  Hm  Court.  But  now, 
where  the  receiver  had  laid  oat  money  vrithoat  such 
previous  order,  it  was  usuayto  refer  it  to  the  Master 
to^see  if  fho  tnmsMtaen  wwA^^ene&cial  to  the  par- 
ties; i^d,  if  found  ta  be  so,  tteieoeiver  was  allowed 
the  money  so  laid  out  (a) 

An  Order  was  accordingly  made,  refeniiig  it  totfie 
liaMes  t^eeoaider  and  state  to  tiie  Court  whether  tike 
buildings  then  being  elected  were  fit  and  necessary, 
and  for  the  benefit  of  the  several  persons  interested  in 
th^  ooUieries :  after  the  master  should  have  made  hie 
report,  such  further  order  to  be  made  relating'therete 
as  should  appear  to  be  Just.    1%^  present  order  to  be 

Reg.  lib.  B.  265. 

(a)  See  Btuni  t.   CHiht^  paid  in  repain  ta  any  consi-^ 

rim,  ^  Vei.  799.     The  Afior-  derdbte  extent  witfiotit  a  pre- 

iiiy*6«Mfrtt/f •  yig9r,  11  Yes.  vioat  appReation  f*   bet  dK 

663.    Id  tta  hller  caife,  the  reeled    aa  en<)«iry    te    tbe 

iiOftS  Gbamcbllob  obao^-  Matter,  on  th»  applicatieii  sf 

sd,  "thai  Ibe  Court  ia  not  the  Receiver  lo  be  allbfred 

in  the   habit  of  pemiitiMi|;  for  i^paiito  done«  whether  the 

receivers  to  apply  the  Ifoat  repairs  tvtorefeayenaMe. 
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triAout  iMjvdice  to  any  qdtotioii  yddxA  Lady  An- 
trim ndght  thiak  pMiper  to  make  to  fhe  Gout  after  tke 
Maator  ahoold  have  made  Ua  Report. 


CONST  AMD  BAXKSMv.  TUkKR.  ^^1^^ 

ji,  eootracts  ■ 
The  Bill  was  for  a  specific  performance,  by  the  ^^^^  g  ^ 

Defendaat,  of  aa  acreemeat  to  porchaae  ftom  the  chaM  aa  eiUle. 
PUdatlffa  an  estate  atM  by  thiim  aa  derriieea  in  tratt,  ^j^  «fier  mo- 
under  the  will  <rf  John  S^taM,  decease ;  the  title  cepting  the 
to  whiiah  had  been  sabaequently  appiOTed  of  cm  the  title,  agrees  te 
pavt  of  the  parchaser,  and  the  eenveyaace  prepared  sell  to  C.»  who 
and  et^prossed.    The  anmrer  admitted  the  agreement  refiuies  to  com- 
to  pwchaae,  and  the  aceeptanee  Of  tide ;  bnt  Insisted  P^^^  *>»  V^ 
on  a  fidae  description  in  the  pacticnlara  of  Side.  The  ^"^^^^  ^ 
cause  was  set  down  farlieaiing,  oftUK  andanswer,  sroondofhie 
in  Easter  tem,  1816;  but  btfore  lA  eaaio  on  tb  be  ^^]^'/^ 
heard,  a  motion  was  made  on  the  part  of  HieDeisad*       .    ^ 
ant,  that  he  might  be  at  liberty  to  fie  a  snpplemen*         ^^  ^^ 
ta«y  answer  by  leason  of  discorering  the  will  of  one  ^^  ia  tbeab* 
ifoiy  aikUy^  relating  to  the  tide  to  the  pmnises,  .1^,^  battop- 
nnce  pat^g  hihis  former  answer.  looted  to  affect 

the  title.  Upon 
This  application  was  supported  by  affidavit  of  the  abillforspeeifie 
Defendant's  sc^citor,  stating  the  following  drcnm*  performance  by 
stances : — Previons  to  the  preparing  of  the  conwy*  the  origtaal 
ance,  the  Deponent  called  on  the  Pkuntiflrs  solicitor  yendor  agaiaat 
for  the  purpose  of  comparing  the  abstract  with  the  A,,  who  by  his 
original  title-deeds ;  wh^fi,  the  first  deeds  mentioned  anawer,  (which 
in  the  abstract  being  indentures  of  lease  and  release^  ^^  P^t  in,  and 

the  caoae  set 

down  for  hearing,  before  this  diseorerj  was  made,)  admitted  the  title; 

quatre  if  he  may  be  allowed  to  set  up  the  will  aa  an  objection  to  the 

title  by  a  aopplemental  anawer. 
By  consent  of  both  parties,  a  reference  was  directed  to  the  Master 

le  eaqaire  frhaher  a  good  title  coold  be  made,  regard  beiag  had  to 

Ihevilloiify. 
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1816. 


of  the  1st  and  2d  of  August,  1726,  in  which  £100 
was  mentioned  as  the  consideration  for  the  absolute 
conveyance  of  the  estate  in  question,  the  Deponent 
expressed  his  surprise  at  the  inadequacy  of  price ; 
but,  being  assured  that  the  title  was  good,  and  had 
been  approved  by  an  eminent  conveyancer,  gave  up 
the  objection. 


On  the  29th  of  September,  1815,  (after  the  cause 
had  been  set  down,)  the  Defendant  contracted  to  sell 
this  estate  (together  with  certain  lands  of  the  Defend-* 
ant's  own)  to  one  Smth,  whose  solicitor  was  furnished  ' 
by  the  Deponent  (as  scdicitor  for  the  Ddendant)  with 
a  copy  of  the  same  abstract.  On  the  7th  of  July, 
1816,  Smitk'8  solicitor  called  on  the  Deponent  to  in- 
spect the  deeds  relating  to  the  Defendant's  own  lands ; 
and  the  Deponent,  at  his  request,  applied  to  the 
Plaintiff's  solicitor  that  he  might  have  liberty  to  in- 
spect the  deeds  relating  to  die  estate  in  question,  but 
was  refosed  permission.  Afterwards,  on  the  SOth  of 
the  same  month.  Smith's  solicitor  informed  the  Depo- 
nent that  he  had  found  the  will  of  Mary  Sibley,  at 
Doctors'  Commons,  from  which  it  appeared  that  a 
good  title  could  not  be  made  to  the  estate ;  the  will 
containing  a  devise  to  certain  persons,  upon  trusty 
*^  to  stand  seised  for  the  benefit  of  my  son,  John 
**  Sibley,  for  life,  and  after  his  death  for  the  issue  of 
"  his  body,  and  the  heirs  of  such  issue  if  they  attain 
"  24 ;  and  for  want  of  such  issue,  for  the  use  of  my 
"  son,  'Hodges  Sibley  for  Ufe,**  with  like  remainders  ; 
''  and  for  want  of  issue  of  both,  then  to  my  daughter, 
**  Elizabeth  Dawson,  in  fee.''  And  the  questi<m  was, 
whether,  under  this  will,  Hodges  Sibley  took  an  estate 
tail  or  for  life  only. 


The  affidavit  further  stated,  that  Smith,  being  ad- 
vised that  Hodges  Sibley  took  only  a  life-estate  under 
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file  wfll,  and  that  the  title  was,  therefore,  imperfect,         -1816. 
iiad  refused  to  complete  his  contract,  and  threatened 
to  bring  an  action  to  recover  back  his  deposit. 

On  the  other  side,  the  circnmstances  of  the  title 
were  relied  upon ;  the  will  being  upwards  of  80  years 
old,  subsequent  to  which  a  fine  had  been  levied  by 
all  the  granting  parties  to  the  deed  of  1726,  one  of 
whom  was  the  said  Hodges  Sibley,  (therein  stated  to 
be  the  son  oiMary  Sibley',  deceased,)  and. another  of 
whom  was  EUzaheth  Dawson,  the  reversioner  in  fee, 
to  whom  the  estate  was  subsequently  mortgaged,  and 
who  afterwards  joined  in  a'conveyance  to  the  parties 
from  whom  the  Testator  (Sergeant)  derived  his  titie. 
It  was  contended,  that  this  title  was  such  as  a  pur- 
chaser is  bound  to  accept;  but  that,  if  not,  the  pre- 
sent purchaser  had  precluded  himself  from  objecting^ 
by  the  acts  of  his  solicitor,  who,  by  the  letters  in 
which  he  made  the  application  for  liberty  to  SmUh*B 
solicitor  to  inspect  the  tide-deeds,  had  stated,  that 
his  client  was  then  ready  to  complete  his  purchase ; 
that  no  objection  taken  by  the  solicitor  of  a  second 
purchaser  ought  to  prevail  against  such  an  accept- 
ance ;  besides,  that  it  was  not  shown  either  that  the 
testatrix,,  Mary  Sibley,  was  owner  of  the  estate  de« 
vised  by  her,  or  that  that  estate  was  the  same  which 
was  the  subject  of  the  present  dispute.  And  it  was 
farther  insisted,  that  the  objection  was  raised  only 
for  the  purpose  of  delay;  and  tiiat  the  motion,  if 
granted,  ought  at  least  to  be  on  the  terms  of  the  De- 
fendant paying  h|s  purchase-money  into  Court,  and 
making  an  affidavit  that  the  titie  was  actually  im- 
peached by  the  matter  of  the  subsequent  discovery. 

On  the  part  of  the  Plaintiffs^  it  was  denied  that 
their  conduct  had  afforded  any  ground  for  the  imputa- 
tion of  delay ;  and  it  was  observed,  that  the  matter 
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]8I€.        of  DliJectfoB  eovdd  not  Itftve  beetf  soolier  Aneoftreip 
^'^*'^'^*^^      iMOkvcllMthe  wfil  of  Ififlry  aibkf  was  not  staled  in 
C«»«^       the  absttfact  deHvenni. 

Sir  S.  Roimitty,  in  support  rf  the  motion. 

JBTorf  and  BoupeU^  contri^. 

The  LoBD  CHAMOBi^Lon  observed^  that  the  caso 
was  a  yery  pecnliar  one,  and  took  home  the  papers 
to  consider  of  the  application ;  bnt  afterwards  an 
Ord^  was  made,  by  consent  of  both  parties^  where^ 
by  ^'  the  Defendant  haying  accepted  the  title  before  it 
was  known  that  the  will  of  Mary  Sibky  existed/'  it 
was  referred  to  the  Master  '*  to  consider  and  state  to. 
the  Court  whether  a  good  title  could  be  made>  having 
regard  only  to  such  objections  as  might  arise  out  of 
the  will  of  Mary  Sibley,  and  the  circumstances  aria* 
ing  upon  the  consideration  oi  the  same  /'  and  ''  upon 
the  like  consent'"  it  was  ordered  that»  ''  after  the 
Master  should  hare  made  his  Report,  the  parties  were 
lit  liberty  to  apply  by  motion  or  petition  for  further 
directions,  and  with  respect  to  costs,"  hs  tibey  should 
be  adiued.  (a) 

(s;  Beg.UbbA^lattS. 
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HANXAM  V.  THE  SOXJTH  I4ONBON  WATER-    Uec.  11-^84. 
-  WORKS  COMPANY,  and  JOSEPH  SHEE- 

The  Bill  (a),  praying  an  Injimction  to  restrain  the      °*=^  ^  *^ 
first  named  Defendants  from  proceeding  in  Ejectment  ""•  ^^  7^  ®^ 
for  a  breach  of  Ckyvenant  to  repair,  was  filed  on  the  P"^*"^»**^' 
22d  of  FeWuary  1814,  and  the  Defendants  put  in  [„  J^^J^ 
their  Answer  on  the  11th  of  March  following.    On  ^*      j  .       ' 
the  16th  of  Jvly,  1814,  an  Order  was  made,  by  which  ^j^  hatinff  ia- 
the  Court  declared,  ''  that,  attending  to  the  treaties  ^^^  ^^  n^^ 
''  for  the  purchase  of  the  respective  interests  of  the  merits,  not  to 
**  Plaintiff  and  Defendants  in  the  premises,  and  to  be  discharged 
*^  the    provisions  of  a  certain  Act  of  Parliament  for  irregiilariiy« 
f*  therein  mentioned,  as  they  might  affect  those  pre-  slihoagh  ob- 
"  miaes,  and  also  to  the  possibility  of  the  effect  tained  apoa 
"  which  the  powers  of  the  VauxJuiU  Bridge  Catnpany  motion  by  the 
"  must  have  upon  the  Plaintiff's  strictly  performing  Defendant 
<'  all  the  covenants  in  his  Lease,  it  was  reasonable  ^»*<>*t  notice. 
''  that  the  Injunction  should  be  j^ranted :  and  there- 
''  fore,  upon  payment  by  the  Plaintiff  to  the  Defcnd- 
''  ants  of  their  costs  at  law,  it  was  agreed  that  an 
"  Iqjunction  should  be  awarded  to  restrain  the  Defend- 
"  ants(T%€  South  Lmden  Water  Works  Company) 
**  from  furtherproceeding  in  their  Action  of  Ejectment, 
"  nntil  jQie  hearing  or  further  Order ;  the  Plaintiff 
'^  pajring  his  rent  for  the  premises  from  time  to  time 
**  as  it  became  due,  and  understanding  to  obey  such 
*'  Orders  as  the  Court  should  think  proper  to  make 
''  upon  any  applications  by  the  Defendants,  reqnir- 
'<  ing  h&m  to  npair  or  rebuild  any  part  of  the  jpive- 
^  mises,  and  also  to  obey  such  Ojcders  qji  the  Ooort 
'^  should  •make  uponany  applications  by  the  Ila£etiid- 
^  ttnts,  in  ease  it  should  be  made  t»  appear  tlt»t  the 

(«;  See  .State  al  ihe«Ml  of  the  Case. 
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ISia         ^  Defendftnts,  in  any  treaty  which  they  might  con- 

'*  elude  with  the  Vauxhatt  Bridge  Company  for  their 

''  interest  in  the  premises  as  Lessors,  had  been  rea- 

"  sonably  required  to  accept  a  less  price  for  such  in- 

II  ^"-'^•'  €t  terest,  than  they  Wduld  hare  obtained  if  the  pre* 

CottPANY       "  mises  ha4  been  by  r^^s  or  re-building,  kept  in 

''or  restored  to  the  state  and  condition  required  by 

^"  the  Lease."  («) 

This  Order  was  passed  and  entered ;  but  no  In- 
junction issued  in  consequence,  and  no  furtlier  pro- 
ceedings were  had  in  the  Cause,  until  the  18th  of 
November,  1816,  when,  upon  motion  by  the  Defen- 
dants, without  notice,  and  upon  production  of  the 
Six  Clerks'  certificate  of  the  date  of  the  Bill  filed> 
the  usual  order  was  made  to  dismiss  the  bill  for  want 
of  prosecution. 

On  the  22d  of  November,  notice  was  given  by  the 
Plaintiff  of  a  motion  to  discharge  the  Order  of  the 
18th  of  November  ioT  irregularity;  which  motion  now 
came  on  to  be  heard. 

Hart  and  WVbraham,  in  support  of  the  Motion, 
relied  upon  the  established  courtesy  of  the  Office, 
and  on  the  Injunction  being  stiU  in  force. 

Sir  Arthur  Piggott,  Leach,  and  Bickersteth  for  the 
Defendants,  referred  to  Day  v.  Shee  (6) ,  as  having  set- 
tled the  practice  with  respect  to  this  particular  ques- 
tion, and  to  the  case  of  Bliss  v.  Collins  (c),  where  the 

(a)  Reg:  Lib.  A.  fo.  ▼.  Pumell,  16Ves.2a4.  Att€^^ 

(6)  8  Yes.  &  B.  170.  ney-^Qeneral  ^. Finch,  i  Ves.& 

(o)  Dec,  5. 1815.  Reg.  lib;  B.368.JlforrM  f.Owen,  I  Yes. 

A.fo.  92.  See  also  Degraves  v.  tt  B.  423.      Fuller  r-  WUHs 

Lane,  15  Yes:  291.  Naylor  r.  3  Yet.  &  B.  1.    Bellingham 

Taylor,  16  Yes;  127.  Jacksm  t.  Bruty,  I  Madd.  265. 
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Havnaii 


lord  CSkttieeihr  held,  that  an  Injunction  obtained  on  IBHfi; 

the  merits  made  no  difference ;  and  that,  iif hen  the 

bill  is  dismissed,  the  Injunction,  whether  common  or 

special  falls  together  with  it.  SooTBLiioe. 

WATBMroau 
TTie  Lord  Chancellor  Comfaht. 

Refused  the  Motion  with  costs,  (a) 


On  the  refusal  of  this  Motion,  the  solicitor  for  the 
Defendants  caused  a  writ  of  Habere  facias  posses^ 
sionem  to  be  issued  on  the  Ejectment,  and  which  was 
executed  on  the  12th  of  December.  On  the  I3th,  the 
Master  taxed  the  cost,  and  a  Subpcena  was  taken  out 
against  the  FlaintifT,  to  enforce  payment. 

The  Plaintiff  now  moTed,  that  the  Order  of  the  18th  11  Dee.  1816. 
of  November  might  be  discharged,  and  the  Bill  re-      It  is  net  the 
tained,  on  payment  to  the  Defendant  of  the  costs  of  ordinary  pr«e- 
obtaining  the  Order,  and  of  the  present  application,  ticeloreatora  a 
in  case  the  Court  should  think  proper  to  allow  the  ^'"  ''h»«h*»«« 
same ;  and  that  the  Defendants  might  deliver  up  to  *^«n  '^«g"l*rfy 
Plaintiff,  or  as  he  should  direct,  possession  of  the    ""™*        ** 
premises  which  they  had  obtained   under  the  pro-  -k  tih' 

ceedings  in  the  action  of  Ejectment,   since  obtain-  .  '  . 

ing  the  older  to  dismiss*    This  motion  was  supported  ^^^^^^  ^^^e  cir- 
by  affidavit,  accounting  for  the  delay  in  prosecuting  cumsUnces  of 
the  Cause,  by  the  circumstance  that  the  Plaintiff  had  ^i^^  ,»„^^ 
parted  with  his  interest  in  the  premises    by  private      The  refiml 
contract  to  the   Vauxhall  Bridge  Company,  in  Feb-  of  a  motion  to 

discharge  an 

order  to  dismiM,  does  not  consUtate  a  ground  to  prevent  the  pvty 

from  applyiDg  to  hare  the  bill  re&tored. 
A  bill  which  has  been  regularly  distnisased  will  not  be  restored  fitHr 

the  mere  purpose  of  agitating  the  question  of  costs. 

(4)  lUg.  Lib.  A.  fo.  no. 
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18I&  »<Mrryl815, mihiimg  iatomtA  Ikirt  Ae  OafimdMto 
had  Abo  soM  I3i«iv  ingterest,  thought  the  nattten  in 
dispttto  were  tenninated. 

Hart  and  Wtlbrakam,  in  snpport  of  the  Motion. 

Sir  Arthur  Pigffojtt,  Xieach,  and  BickarstetK  opposed 
it  on  the  ground,  first.  That  the  Plaintiff  was  too  late 
in  his  applicsatiflnlo  Jharo  tfcp liiU  JodainedaAer  the  writ 
of  possession  was  executed ;  secondly,  that  proceed- 
ings having  taken  place  under  tiie  order  of  dimissal, 
by  taxing  the  costs  and  issuing  a  subpoena^  die  only 
WQCse  now  left  for  the  Plaintiff  was  to  file  a  new  MIL 


IDkeLoRD  Chancbllos: 

It  is  not  the  ordinary  course  to  restore  a  bill  which 
has  been  dismissed  for  want  of  prosecution^  on  pay-  . 
ment  of  costs.  But  there  may  be  cases  in  which  sub- 
stantial justice  requires  that  this  shall  be  done ;  and 
tiien,  upon  the  particular  circwistances,  the  Court  will 
make  the  order.  The  fact  of  this  cause  not  having  been 
proceeded  in  for  more  tiian  two  years,  may  tell  both 
ways ;  for  it  affords  some  evidence  of  the  Defendants 
having  acquiesced  in  the  delay ;  but  there  was  nothings 
to  prevoit  the  order  for  dismissal  from  being  obtained 
on  a  mere  motion  of  course.  Then  the  refusal  of  the 
former  motion  to  discharge  that  order  for  irregularity 
is  no  reason  against  the  present  application.  But  the 
circumstances  under  which  it  is  made  are  against  the 
bill  being  restored.  The  order  for  the  Injunction  goes 
a  great  way  to  shew  what  the  Court  then  thought  upon 
themeritsof  thecase^firom  thevery  special  terms  upon 
whiohitwaa  granted.  All  the  stipulations  made  in  that 
order  were  for  the  benefit  of  the  Plaintiff,  axid  4id  not 
enable  him  to  dispense  with  the  observance  of  the  strict 
rules  of  theCourt,  provided  he  chose  to  keep  his  In- 


(^ 
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junction  alive.    But  in  this  case  it  is  evident  that  1816. 

complete  justice  cannot  be  done  on  the  bill  which  has       ^^^"^'^ 

been  dismissed.  The  Vauxhall  Bridge  Company  munt 

be  made  parties,  if  the  cause  goes  on ;  and  thus  there  SouthLondon 

is  nothing  in  dispute  between  the  present  parties,  but    Watbrworks 

the  costs  of  the  suit.    But  there  is  no  instance  to  he      Compahy. 

found  m  which  this  Court  ha^  restored  a  bill  which  ha^i 

been  regularly  dismissed  for  the  mere  purpose  of  agi- 

tating  the  question  of  costs.    In  the  present  ca^e,  t 

can  do  nothing  without  first  restoring  the  bill ;  but,  ia 

refusing  to  do  that  for  the  mere  purpose  of  costs^  I 

must  not  be  understood  aa  saying  that  a  bill  may  not 

be  restored  after  it  has  been  dismissed  for  want  of 

prosecution.  In  consequence  of  the  mistakes  on  both 

sides,  I  shall  not  refuse  this  motion  with  costs ;  and  the 

Defendants  must  restore  possession  of  the  premises. 

^  [Reg.  lab.  A.  fo.  297.  Whereupon,  &c.  and  upon 
the  Defendants,  (the  Company,  &c.)  undertaking  to 
deliver  possession  of  the  premises,  and  to  give  quiet 
enjoyment  thereof  "to  the  Plaintiff,  His  Lordship  doth 
not  think  fit  to  make  any  order  on  the  present  appli- 
cation.] (a) 


(fl)  The  mmterial  circamstences  of  the  case  and  of  the  pro- 
ceedings prerious  (o  the  Order  for  an  Injunction,  so  far  as  I 
have  been  able  to  collect  them  from  the  papers  with  which  I 
have  been  fonrished,  appear  to  be  the  following. 

The  BiU  slated  that  the  Plaintiff,  being  tenant  of  the  pre-  p     J.    .     , 
mwm  in  question  ttnder  a  lease  from  the  former  owner  con-  ,^^  ^^  ^'*" 
UiaiiigaeoveBantforperpetnalrenewaI,snrrenderedthesame  J""^***""  ***  "^* 
in  Febrmry.  181Q,  to  the  Defendants  (the  Wa^ert^ki  Com.        '"  ^  ^^^'oa 

on  breach  of 

covenant  to 
repair,  on  the  peenliar  circumstances  of  the  case,  not  amounting  to 
neglect  or  sorprise,  and  there  having  been  no  waiver  or  abandonment 
on  the  part  of  the  Defendant. 
Vol.  U.  F 
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18t€.  iMMy;,  who  were  the  owiiera,  and  took  a  new  kaae  from  ihtm 

'-Jf^'yr^        far  twenty-one  yeara,  ai  £6  per  cent,  witb  a  covenant  to  keep 
Hamn  AM        in  repair,  and  a  proviao  that  if  not  repaired  within  three  montha 
*-  ailer  reaaonidble  notice,  the  lease  ahould  be  void.    That,  on 

SoimLoifMil  the  28th  of  ilfay,  1813,  the  Vauxhall  Bridge  ComjMint/,  by 
Watbbworks    yjrtqe  of  an  act  of  parliament,  enabling  them  to  Uke  poases- 
CoMPAWY.       gion  of  certain  buildings,  (of  which  these  premises  formed  a 
•    part,)  for  the  purposes  of  that  acl,  on  the  terms  therein  men- 
tioned, gave  notice  to  the  Plaintiff  to  quit  and  deliver  ap  pos- 
session, upon  which  a  treaty  being  set  a-foot  respecting  the 
the  terms  of  compensation,  was  concluded  mi  the  iMi  of  June 
following,  at  the  sum  of  <£4600,  the  price  demanded  by  the 
Plaintiff.    That  in  i4tigtM#  following,  a  fire  broke  oot  on  the 
premises,  which  had  then  been  sabnlemised  by  the  Plaintiff 
anl^ect  to  the  covenanta  of  his  orighnal  lease.    Thai  on  Uke 
l«h  of  that  month  the  Defendants  (Mie  Waierworke  Cw»- 
jpoiiy)  sent  notice  to  the  Pkkiiiffto  repair.    That  on  the  Ist 
of  September,  at  a  meeting  of  the  Vauxhall  Bridge  Com- 
mittee, the  PlMntiff's  solicitor  presented  the  notice,  and  vaa 
informed  by  the  Defendant  Shee,  (who  was  Chairman  both  of 
that  Commitlee  and  of  the  Committee  of  the  Waterworks 
Company,)  that  he  need  not  trouble  himself,  by  reaaon  of  a 
treaty  then  on  foot  between  the  two  companies.  The  bill  thea 
charged  that  this  treaty  was  set  on  foot  with  notice  \o  the  Dc^ 
fendanU  (the  Waterworks  Company,)  of  the  treaty  between 
the  Plaintiff  and  the  Vauxhall  Bridge  Con^ny  ;  bat  that 
the  treaty  between  the  Companies  having  been  broken  oW,  the 
latter  Company  refused  to  complete  their  contract  with   the 
Plaintiff,  which  he  was  advised  he  had  not  the  tneans  of  en- 
forcing, and  waa  accordingly  about  to  repair  the  premi^tea, 
when  the  Defendant  brought  Ejectment  on  the  breadi  of  co- 
venant, insisting  that  all  these  proceedings  amounted  to  m 
waiver  of  the  notice  to  repair,  and  praying  thai  it  might   be 
dedared  accordingly. 

On  motion  for  an  Injimclion,  26tii  May,  1S14,  Wwlk^^Aam 
for  the  Plaintiff  contended,  first,  that  the  Company  were 
bound  by  the  dealings  between  the  Plaintiff  and  iSA^e  who  was 
their  agent ;  and  secondly,  thai, even  ff  not  so  bound,  the  Ooort 
would  relieve  against  the  breach  of  covenant,  by  Injunction  ; 
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if  not  opofi  general  principle,  yet  in  respect  of  the  magnitude  IBldi 

of  the  Plaintiff's  interest  in  the  premises.  \^V"^^ 

The  following  case9  were  cited,  Webber  v.  Smith  (a).  Wad-        Haknam 
sMJi  V.  Calcrqfi  (6),  Sandere  ▼.  Pope  {c).  Hill  ?.  Barclay  ^* 

(if),  Alcock  V.  Jeudwine  (e),  Ptfm  r.  Biackbum  {f),Mosefy  ^^™  LoNOoM 
V.  Virgin  (g). 


Watbrwoeu 

COHFAMT^ 


The  Lord  C0ANC£LLor  said,  that  in  general  thi«  Coart 
will  not  relieve  against  the  breach  of  a  covenant  to  repair,  but 
that  it  may  do  so  nnder  certain  circumsiances.  That  the  cir- 
comstan^es  of  the  present  case  were  very  peculiar  ;  what  was 
insisted  on  by  the  Defendants  (the  Waterworks  Com- 
pany)  being  that  their  tenant  should  repair  certain  premises 
pending  a  treaty  with  a  third  party,  in  the  result  of  which,  (if 
completed,)  those  premises  would  immediately  afterwards  be 
polled  do«n«  That  he  should  be  strongly  inclined  to  grant 
aa  Injunction  in  such. a  case,  if  properly  made  oat ;  but  that 
here  the  Plaintiff  bad  rested  his  equity  on  a  ground  that  murt 
bilhioi ;  what  passed  between  himself  and  Shee  notaviounyog 
to  a  vatver  on  the  part  of  the  other  Defendants,  as  SLee,  in  this 
tnuMaction,  acted  not  for  the  Defendaipits,  but  for  the  Vauxhalt 
C^mpgmif^  That  the  present  case  could  not,  therefore,  be 
decided  on  any  of  the  grounds  which  had  been  proceeded  upon 
in  former  caaes  ;  such  as  neglect,  surprise,  or  fraud ;  the  only 
question  being,  how  far  the  rights  of  the  parties  had  been  so 
affected  by  an  act  of  the  legislature,  as  to  call  for  the  interfe- 
rence of  the  Court  in  the  manner  sought. 

His  Lordship  directed  that  execution  should  be  stayed  tiU 
farther  order,  with  a  view  to  see  if  the  parties  could  come  to 
an  agreement;  and,  on  the  matter  being  again  farooghl  be* 
fore  him*  made  the  order  of  the  l^tfa  of  /ii/y,  mentioned  ia 
the  text 

{a)  2  Vem.   103.    I  Eq.  [/)  3Ves.  184. 

Ab.  115.  (^)  3  Ves.  184;    And  see 

{b)  10  Ves.  67.  Bracebridge  v.  Buckley,  % 

(c)  12  Yes.  282.  Pnce200.    White  i.  Warner, 

(d)  16  Ves.  402.  April22d,  1817,  post. 

(e)  23d  March  1813. 
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iMe. 


Nov.  20« 


FORREST  V.  ELWES. 


Maiia^erof  a 
West-India 
estate^  although 
not  entitled 
daring  his  ab- 
•enoe  from  the 
island  to  charge 
corami8»ion,7et 
is  entitled  to  be 
allowed  all  svch 
sums  as  be  has 
reasonably  paid 
to  others  to 
whom  he  has 
intrusted  the 
management 


jlUIS  wa£(  an  Exception  taken  by  the  Manager  and 
Consignee,  appointed  by  the  Courts  of  an  estate  in 
the  island  o{  Jamaica,  to  the  Master's!  Report,  for  not 
allowing  him  the  sum  of  £742  6s.  2d.  Currency,  men-* 
tioned  in  the  Report.  The  Master  had  certified  the 
amount  of  *'  the  payments  and  disbursements'^  made 
by  the  exceptant  on  account  of  the  estate  for  the  year 
1810,  ''  including  £742  fo.  2d.  charged  by  him  as 
paid  to  Messrs.  Smith  and  Lawson,  for  commission  oa 
the  produce  thereof  sold  on  the  island  and  shipped  to 
England'"  but,  with  respect  to  which  sum  of  £742 
6s.  2d.  so  charged,  the  Master  reported,  that  he  **  had 
not  allowed  the  same  by  reason  of  the  said  David 
Murray  (the  manager)  not  being  personally  resident 
in  the  said  island  during  any  part  of  the  year  in  which 
such  consignments  were  made."  The  Master  pro* 
ceeded  to  state  an  affidavit  which  had  been  laid  be- 
fore him  by  the  said  David  Murray,  alleging,  that  the 
Deponent,  being  about  to  leave  the^  island  in  June, 
1809,  and  conceiving  it  a  duty  incumbent  onhim^  as 
such  Manager,  to  appoint  a  proper  person  in  the  is- 
land to  manage  the  estate  during  his  absence,  appoint- 
ed the  said  Messrs.  Smith  and  Lawson,  **  being  per* 
sons  in  his  judgment  of  respectable  characters,  and 
perfectly  understanding  the  best  mode  of  conducting^ 
the  concerns  of  the  said  estate ;"  that  he  had  not  made 
any  reservation  of  any  part  of  the  usual  commission 
paid  in  Jamaita  for  transacting  business  of  the  like 
nature,  nor  any  other  emolument  or  profit  relating- 
thereto,  and  that  the  several  sums  charged  in  his  ac- 
counts, for  commission,  had  been  paid  to  or  retained 
by  the  said  Messrs.  Smth  and  Lawsan,  for  their  own 
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wlae,  HO  pftit  thereof  being  in  any  manner  paid  or  aiv 
coonted  for,  or  intended  to  be  paid  or  accounted  for, 
to  the  Deponent.  Wherefore  it  appeared  to  the  Mas- 
ter  ^  that  the  said  sum  of  £742  69.  2d.  had  been  ac* 
tually  paid  to  or  retained  by  the  said  Messrs.  Smith 
and  Loivsany  and  that  the  said  David  Murray  had 
received  no  benefit  or  advantage  therefrom,  and  it 
did  not  appear  that  the  estate  had  sustained  any  loss 
or  injury  by  his  having  deputed  the  said  Messrs. 
Smith  and  Lawson  to  act  for  him  In  die  management 
of  the  estate  during  his  absence ;  but  nevertheless 
the  Master  conceived  that,  by  reason  of  the  personal 
absence  of  the  Manager  during  the  whole  of  the  said 
year,  he  ought  not  to  allow  the  charge  of  commission 
without  the  special  direction  of  the  Court.** 


1816. 


Sir  iS^.  Romitty  and  Pepys,  in  support  of  die  Ex* 
ception. 

MarHn  and  Trowety  for  the  Master's  Report,  stated 
the  question  to  be  whether  this  case  fell  within  the 
principle  of  Chambers y.  Goldwin{d)\  and  contended 
that  the  commission,  being  an  allowance  made  for 
personal  care  and  trouble,  ought  to  cease  during  the 
Manager's  absence. 

7^ Lord  Chancellor: 

Although  persons  entitled  to  commission  must  be 
resident  in  the  island,  and  personaUy  acting  in  the 
absence  of  the  owner,  yet,  it  would  be  too  much,  and 
in  fkct  would  be  laying  down  a  very  injurious  princi- 
ple; to  say  that,  in  no  case  where  the  manager  him* 
self  is  absent,  commission  ought  to  be  allowed.  In 
Cfumbers  v.  Ooldwin  (6),  I  held  that  the  Mortgagee 


(a>aTes.834.    9Ve8.S64. 
F3 


(6)9Ve8.S70,273, 
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was  entitled  to  be  allowed  all  the  Hxan$  which  he  had 
actually  paid  to  others  whom  he  had  iotrasted  witii  the 
management  daring  his  absence ;  and  though  m  that 
case  the  actual  payments,  and  consequently  the  al- 
lowances, fell  short  of  the  amount  of  the  commission 
charged,  and  a  Manager  has  no  right  to  be  paid  his 
coinmission,  as  commission,  during  bis  absence,  yet 
I  think  be  is  entitled  to  what  he  has  really  paid  to 
others  fdr  the  management  of  the  estate,  provided 
the  payments  be  in  themselves  reasonablci  as  to  which 
if  it  is  disputed,  there  must  be  an  enquiry. 


[Exteption  allowed.] 

Reg.  Lib.  A.  ti&2,  wbere 
the  caoBe  is  entered  by  iriis^ 


take  in  the  name  of  ^«  For^ 
rest  ?,  Harvey.^* 


Rolls. 

Nov.  30. 

Devise  to  A. 
and   JB.  **  be- 
tween them/' 
These  words 
constitute  a 
tenancy  in 
(Amnion. 


LASHBROOK  v.  COCK  and  Others. 

ifOHN  MARTIN,  by  his  Will,  dated  the  18th  of 
February,  1748,  gave  to  his  two  daughters,  Jane  and . 
Mary,  '^  all  his  right  in  B.  and  C.  between  them.** 

After  the  Testator's  decease,  the  two  daughters  en- 
tered into  possession,  and  received  the  rents  and  pro^ 
fits,  in  equal  moieties,  till  the  death  of /aite,  in  1792, 
alter  which  Mttry  eattf  ed  into  possession  of  the  whole 
estate. 


On  a  Bill  b)' the  husband  of /one,  claiming  as  te- 
nant by  the  oortesy,  to  be  entitled  to  a  moiety  of  the 
eitate  and  bf  the  rents  and  profits  since  the  deatb  of 
Us  wife,  Tki  MAftTEB  of  the  Rolls  held  the  Plain* 
tiflf  entitled,  the  word  "  between"  constituting  a  te- 
nancy ih  comnidti }  and  dsn^  accordingly. 
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MARQUIS  CHOLMONDELEY   and    The  Hon. 
ANN  SEYMOUR  DAMER  Plaintiffs;       ^"^^  ^*- 


AND 

LORD  CLINTON  Dbpbndant. 


Dec.  18. 


Upon  the  refasal  of  the  motion  to  amend  their  Bill  ^"  *  ^'**  ^  * 

by  striking  ont  the  relief  (a),  the  Plaintiffs  fded  a  new  **"  ^^ ^^^ 

Bill  for  discovery  only,  to  which  the  Defendant  put     ^'     *  /^ 

in  a  Plea  in  bar,  stating  diat  George  Earl  of  Orford  .        r     -  - 

made  a  Codicil  to  his  Will,  dated  the  4th  of  December,  ^^^^^  ^  CeHuy 

1776,  whereby,  after  subjecting  his  real  estates  to  the  g^  ^^^^^  ^j^^y 

payment  of  his  debts  and  legacies,  he  devised  the  same  not  file  tach  a 

to  be  sold  for  effectuating  the  payment  thereof,  and  Bill  without  the 

thereby  accordingly  directed  and  empowered  Sir.  H,  P.  Trustee,  in 

and  four  others  therein  named,  as  soon  as  conveniently  vhom  the  legal 

might  be  after  his  decease,  to  sell  and  dispose  of  the  estate  was  feat* 

same,  or  such  parts  as  they  should  judge  necessary  «i»  directed  a 

for  the  purpose  aforesaid ;  and  by  and  out  of  the  mo-  <**^  ^^^  *^* 

nies  arising  from  such  sale,  to  pay  the  same;  and /*P*"'^"  ®^  • 

that  the  said  George  Earl  of  Orford  died  without  hav-  ^"""^  °^  ^^ 

ing  revoked  or  altered  the  said  Codicil.  ^^^     ^  ?"**  '^"J 

vhere  the  legal 

»»  .    «M  eatate    i^stually 

This  Plea  conung  on  to  be  argued  before  the  Ftc€-  ^^  ^^  ^^^ 

Chancellor  on  the  29th  of  March,  1814,  was  overruled  j^^^  n,^  p|^|^ 

as  being  insufficient  in  point  of  form ;  but  the  Defend-  to  aUnd  over 

ant  having  obtained  an  ord^r  that  he  might  be  at  li-  till  the  return 

berty  to  amend  (6),  the  Plea  was  afterwards  amend-  of  the  Judge's 

ed  accordingly,  by  introducing  the  facts,  that  Sir  ff.  certificate. 

•  The  parkiea  not 

being  able  to 

agree  on  the  case,  a  Motion  for  tea?e  to  amend  the  Bill  by  adding  the 

TnMlee  as  a  Pkintiff,  pendiag  the  Vice-Chaocelloi'a  order,  refuaed. 

(«)  2  Vea.  &  B.  113.  (6)  7  April  1814.    Reg. 

Ub.  A.  fo.  665. 

F4 
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P.  died  in  the  Testator's  life-time^  and  that  the  other 
four  persons  named  in  the  Codicil,  sarvived  the  Tes-^ 
tator ;  averring  ''  that  they  became  and  were,  under 
**  and  by  virtue  of  the  said  Codicil,  seised  in  feer$imi- 
''  pie  of  all  the  said  Testator's  real  estates." 

On  the  nth  and  13th  May,  1814,  the  amended  Plea 
was  argued  before  the  Vice-Chancellor,  who  after- 
wards ordered  (fr),  that  a  Case  should  be  sent  to  the 
Court  of  King's  Bench  upon  the  question,  whether  the 
four  surviving  Trustees  were,  under  the  Codicil,  seised 
in  fee-simple  of  the  real  estates  of  which  the  Testator 
was  so  seised  at  the  date  of  his  Codicil ;  such  Case  to 
be  settled  by  the  Master  if  the  parties  differed }  and 
it  was  ordered  that  the  Matter  of  the  Plea  should  stand 
over  until  the  retqm  of  the  Certificate, 

Some  proceedings  were  had  under  this  order,  for 
the  purpose  of  settling  a  Case  before  the  Master ;  but 
before  any  case  could  be  settled,  the  Plaintiffs  moved 
that  they  might  be  at  liberty  to  amend  their  Billb^ 
adding  the  survivipg  Trustees  under  the  C^icil,  a? 
Plaintiffs. 

Sir  A.  Piggoft,  Leach,  RotipeU,  and  Shadwell^  in 
{support  of  the  Motion. 

The  objection  made  by  the  Plea  is  merelj  in  point 
of  form,  that  the  present  Plaintiffs  are  Cestuy  que 
trusts  only,  and  that  it  is  necei^sary  to  have  the  Trusr- 
tees  before  the  Court  as  parties  to  the  suit.  In  answeir 
to  this,  it  is  doubted,  first  whether  the  legal  estate  is 
vested  in  these  trustees,  or  whether  the  Codicil  gives 
them  any  thing  more  than  a  mere  naked  power  to  sell 
Inaid  of  the  personal  estate ;  secondly,  whether,  admits 


(a)  26  May  1814.    Reg,  Lib.  A.  fo,  1293. 
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ling  that  they  have  the  legal  eafate,  jt  is  necessary  that 
they  should  be  made  parties  to  a  suit  on  a  mere  Bill 
of  discoyery  in  support  of  ejectment.  On  the  latter 
point  the  Vtce-CbanceUor  was  of  opinion,  that  a  Ces- 
iuy  que  trust  could  not  file  such  a  Bill  without  the 
Trastee  in  whom  the  legal  estate  is  vested ,  but,  on 
the  former  not  being  able  to  satisfy  himself  whether 
the  Codicil  amount  to  a*  devise  of  the  real  estate  or 
contained  only  a  mere  authority  to  sell,  he  directed  a 
case  to  be  sent  for  the  opinion  of  a  Court  of  Law, 
and  that  the  plea  should  await  the  result  of  that  opi- 
nion. If  the  plea  should  ultimately  be  allowed,  there- 
fore, it  amounts  to  no  more,  tiian  that  the  BUI,  in  its 
present  form,  is  defective  for  want  of  parties ;  and 
what  the  Plaintiff  now  seeks  is  to  have  liberty  to 
amend  by  adding  the  parties  supposed  to  be  wanting, 
and  to  put  an  end  to  the  question. 


1816. 


Sir  Samuel  Ramilly,  Bell,  and  Heald,  for  the  De^ 
fendant. 

Such  an  application  as  the  present  is  wholly  unpre- 
cedented—  that,  pending  a  Plea,  the  Plaintiff,  in  a 
Bill  of  discovery  should  have  liberty  to  amend  by 
adding  parties,  when  there  is  a  statement  on  oath, 
which,  if  true,  will  render  it  impossible  for  the  Plain- 
tiffs to  proceed  with  their  Action  at  Law,  and  conse- 
quently make  the  discovery  sought  altogether  useless. 
The  proper  course,  if  they  proceed  at  all,  is  to  let  the 
Plea  be  allowed ;  after  which  they  may  amend  as 
they  please,  but  not  by  adding  parties  as  Pflintiffs 
which  can  never  be  allowed  to  a  Bill  of  discovery, 
whatever  may  be  the  ca^e  where  the  Bill  seeks  relief. 
Hie  Ejectment  is  not  brought  in  the  name  of  the 
Trustees ;  and  there  is  often  not  a  more  difficult  case 
in  a  Court  of  Equity  than  to  determine  when  a  per-f 
^on  may  be  at  liberty  to  avail  himself  of  the  ouV' 
standing  legal  estate  of  anothert 
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No  instance  of 
nBiHof  Dis- 
cofery  being 
allowed  to  be 
amended  by 
adding  parties 

m  FbiQtiffii. 


Tk  lORD  CfiANCBI^LOft : 

Independent  of  the  point  of  farm,  the  difficulty  of 
the  case  is  thi^.  The  Plaintiff  hM  filed  a  Bill  for  a  di»- 
covery  in  aid  of  his  action  of  Ejectment.  The  nea  to 
this  bill  is,  yon  have  not  the  legal  estate^  and  therefore 
cannot  maintain  your  €U)tion«  The  Codicil  is  set  up 
in  bar  to  the  discorery  sought.  Now  I  am  bound  to 
take  it,  as  the  Vice^ChanceUor^B  opinion,  Utat  if  the 
CMirt  of  Law  to  which  this  case  has  been  sent,  shall 
liold  that  the  estates  were  well  devised  by  the  codi- 
4:il,  the  Plea  Is  good.  Thta  you  come  here  for  leave 
to  amend  your  bill,  notwithstanding  that  Flea  is  still 
pending.  But  what  am  I  to  do  with  the  Vtce-Chan" 
ceUor's  Order?  That  must  be  discharged  in  the  first 
instance.  With  regard  to  the  question  of  form,  I 
would  ask  whether  any  authority  can  be  produced  in 
which  the  Court  has  allowed  a  Bill  of  discovery  to  be 
amended,  by  adding  parties  as  Plaintiffs  ?  I  will  not 
make  a  precedent  for  which  there  is  no  foundation  in 
the  principles  or  practice  of  the  Court. 


On  the  following  day,  ^Aadu^eU  mentioned,  in  sup- 
port of  the  Application,  the  cases  of  Hudson  v. 
Fletchir  (a),  aud  QurishY.  Donovan.  (6) 

But  the  Lord  Chancellor  held,  they  did  not  ap- 
(ply,  because  they  were  not  cases  of  Bills,  for  disco- 
tery  flierely,  and  refused  the  Motion. 


(a)  Finob,  114. 

(6)  2  Atk.  166,    And  see 

Ve8.&  B.  1 14,  note  \  whera 


this  case  is  stated  from  the 
Register's  Book. 


CASES  1^  CHANCEBY. 

The  Plaintiflf  now  moved  that  the  Vke-CkmiceUm/^B 
Older  of  the  26th  of  May,  1814,  might  be  discharged, 
and  the  Plea  withdrawn  on  payment  by  the  Plaintiffs 
the  costs  of  snch  Order  and  Plea ;  and  that  the  Plain- 
tiffs might  be  at  liberty  to  amend  their  Bill  by  intio* 
dncing  therein  the  Ck>dicil  erf*  the  4th  of  December, 
1776,  and  the  fact  tiiat  there  is  a  count  in  the  Declan^ 
tion  in  Ejectment  on  the  demise  oi  the  Trustees 
named  in  the  Codicil,  and  such  other  amendmentif  as 
may  be  consequential  thereon* 

This  motiod  also  was  opposed ;  but  at  last,  on  the 
Plaintiffs'  consenting  that  the  Plea  should  be  allowed, 
^nd  moving  to  amend  as  above,  an  Order  was  made 
accprdingly, 

Reg.  Lib.  A.  691.  b. 
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Cbolmoudb- 

LBT 
V. 

Clinton, 


BBEWSTER  and  Others  v.  CLARKE  and  Others.       Dee.  24, 

HThE  Bill  was  for  the  specific  performance  of  an      Agreement 
agreement  to  purchase  a  ship,  of  which  the  Plaintiffs  for  tale  of  a 
were  part-owners.  The  ship  had  been  put  up  to  sale  by  ship  roid  ander 
public  auction,  at  which  the  Defendant  Clarke  having  the  Registry 
agreed  to  become  the  purchaser,  .paid  the  deposit.  Acta,  26  6eo.3« 
and  executed  a  memorandum  of  sale,  reciting  that  the  ^^  ^»  ^^  ^ 
ship  had  been  duly  registered,  a  copy  qf  the  certificate  ^^'  3.  c,  68, 
ef  registry  being  thereto  annexed.  The  answer,  admits  ft^i^y'"*  ^  ^ 

registry  being  duly  reeited  in  the  memorsodiim  of  sale,  although  a 
copy  of  BQch  certificate  vaa  thereto  aanexedf 

The  Policy  of  these  Acts  prevents  a  Qoort  from  looking  on  one  who 
has  not  strittly  compM  with  their  promiowi  in  the  light  of  a  purr 
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ting  that  the  Defendant  was  in  possession  under  this 
agreement^  raised  objections  to  the  title,  and  submit- 
ted that  the  sale  was  void  by  reason  of  the  certificate 
of  registry  not  being  duly  recited  in  the  memoran- 
dum of  sale,  according  to  the  provisions  of  the  Act 
34  Geo.  3.  c.  68.  s.  14.  enacting  that  *'  no  transfer 
ar  agreement  for  transfer  of  property  in  any  ship  or 
vessel  shall  be  valid  or  effectual  unless  made  by  bill  of 
sak  or  instrument  in  writing  containing  such  recital,** 
as  prescribed  by  the  former  Act  26  Geo.  3.  c.  60.  s.  17. 
by  which  last-mentioned  Act  it  is  provided  that ''  the 
certificate  of  registry  shall  be  truly  and  accurately  re-- 
cited  in:  words  at  length  in  the  Bill  or  other  instrument 
of  sale  thereof." 


Home,  for  the  Plaintiffs,  moved,  on  the  admission 
in  the  answer,  that  the  residue  of  the  purchase- 
money  might  be  paid  into  Court;  but  was  stop- 
ped by  the  Lord  Chancellor,  who  said,  the  diflGi- 
calty  was,  whether  the  Acts  of  Parliament  did  not 
absolutely  prohibit  a  Court,  either  of  Law  or  Equity, 
to  entertain  such  an  application  on  the  part  of  any 
the'perscms  interested;  and  whether,  by  tlie  policy 
of  those  Acts  (a),  he  was  not  precluded  from  looking 
on  the  Defendant  in  the  light  of  a  purchaser. 

Agar  and  Merivale,  for  the  Defendant. 

The  motion  stood  over,  with  liberty  for  the  Plain- 
tiff to  look  into  ancTexamine  the  acts ;  and,  upon  its 
being  mentioned  again  some  weeks  after.  His  liOid^ 
ship  refused  the  motion. 


(a)  See  the  obserrations 
of  the  Lord  Chancellor  and 
the  Master  of  the  Rolls,  in 
Mesiaer  ▼.  Gillespie,  11  Yes. 
m.  642.  See  aho  Speldt  v. 


Lechmere,  13  Yes.  588.  £x. 
p.  Yallop,  16  Yes.60.rA4Miip-- 
ton  T.  Smith,  I  Madd.  999. 
and  cities  referred  to  in  iiote« 
p«400. 


CASBS  IN  CHAKCBRT.  77 

181«. 

HALT  V.  GOODSON  and  Another.  Dec.  18.  24; 

The   Plaintiff,   claiming  to  be  entitled  a^  part-      The  Coart  af 

owner  with  the  Defendants,  in  equal  shares,  prayed  Admiralty  is 

an  account  of  the  ship's  dealings  and  traoisactionson  open  all  the 

three  successive  voyages,  and  to  be  paid  one*tiiird  year  round  to 

part  of  the  clear  eamings,  together  with  the  amount  applicationi  by 

of  what  was  due  to  him  for  wages  and  disburse-  part-owuen  tg 

ments,  as  master,  after  deducting  certain  monies  ad-  ''^*^'^n  *"• 

vanced  by  the  Defendant  Goodson  towards  his  share  '^^^'''^  ®^  *|'''«" 

of  the  expenses  of  building  and  fitting  out;  and,  al-  ^•^'^^^^  **«"' 

leging  that  the  said  Defendant  (who  was  the  ship's  .   '  . 

hnsband)  intended^  contra,ry  to  his  wishes,  to  send  ^e        . 

ship  on  a  new  voyage  without  coming  to  account,  and  ^^,    reaoective 

to  reci^ive  the  future  earnings  and  apply  the  same  to  ^y^^^^    pa^ 

hiiownuse;  and  that  the  other  Defendant  refused  to  where  the 

join  in  this  application,  prayed  an  injunction  to  re-  shares  are  nol 

strain  the  sailing  without  his  consent.  asoertained, 

that  Court  baa 

The  Defendant  Goodson,  insisting  that  by  virtue  of  no  jurisdiclioa ; 

an  agreement  made  subsequent  to  the  original  con-  ^nd,  in  such 

tract  between  the  parties,  the  Plaintiff  was  entitled  caae  the  Court 

as  owner  only  in  one-fourth,  not  in  one-third  share,  ^^  Chancery 

of  the  profits  of  the  ship,  admitted  the  intention  to  ^'*^  excfcwea 

send  the  ship  on  a  new  voyage,  without  the  Plaintiff's  <^^"current  ju- 

consent,  in  case  he  refused  it ;   the  other  Defendaiit  "*°***'^*  ^ 

alleging  that  he  concurred  in  such  intention:    and  *      .    .^ '    ., 
-■  retrain  the  sail* 

both  the  Defendants  submitting  that  the  ship  ought  .       r      i,- 

not  to  remain  unemployed  by  reason  of  the  accounts  ^^^^  ^^^  ^^^^ 
of  the  former  voyages  not  being  fully  settled;    and  ^,f^j,e  party 
that,  in  case  the  Plaintiff  did  not  approve  qf  the  complaining 

shall  be  ascer- 
tained, and  security  given  to  the  amount  of  it.    In  this  case,  it  was 
referred  to  the  Master  to  make  the  enquiry,  and  to  settle  the  security 
aiccordingly. 
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1816.  voyage  intended^  he  might  obtain  security  for  his 

^•^^^r^^  share,  by  applying  in  the  usual  manner  to  the  Court 

■^"  of  Admiralty. 


Pm 

GOODSON. 


On  an  application  made  by  the  Plaintiff  exparU^ 
ike  Vice'Cfhancdhr  had  granted  an  Injunction  to 
restrain  the  sailing  of  the  ship  without  the  Plaintiff's 
consent,  until  security  should  be  given  to  the  Plaintiff 
for  his  alleged  riiare  thereof,  and  until  answerer 
further  order. 

On  the  coming  in  of  the  answers,  a  motion  wa3 
now  made  to  dissolve  that  Injunction. 

Bdl  and  Duckworth^  in  support  of  the  motion^ 
contended  that  the  application  ought  to  have  been 
made  to  the  Court  of  Admiralty,  as  the  only  Court 
having  competent  jurisdiction,  and  cited  Anon  2  Cha. 
Ca.  36.  Bown  r.  Sandford(a),  Strelly  v.  Wimon  (b% 
and  Abbott  on  lapping,  76, 77. 

Sir  5.  RomiUif  and  Roupell,  contrit,  contended  that 
where  there  is  any  question  between  the  parties  up- 
on which  this  Court  has  a  clear  jurisdiction,  as,  in 
the  present  case,  with  respect  to  the  share  to  which 
the  Plaintiff  is  entitled  under  the  agreement  between 
theparties,  it  will  assume  a  concurrent  jurisdiction 
with'the  Court  of  Admiralty,'  as  incidental  to  that 
question,  by  restraining  the  sailing  of  the  ship  with- 
out security  given  to  the  dissentient  part-owner  for 
the  amount  of  his  interest.  In  Horn  v.  Gilpin  (c),  it 
is  stated,  tiiat  the  true  ground  of  decision  in  the  case 
of  Strelly  v.  IFtiMon  was,  not  that  the  party  had  not 

(a;  Carth.63.  (c)  Ainb.255. 

(*)  1  Vem.  W!.    Skin. 
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ypealeA  to  the  Court  of  Admiraltf,  Imt  that  fho         >^M. 
part-owner  vitio  complained  had  not  expressly  noti- 
fied  his  dissent;  and  this  accords  with  the  Report 
in  Skenner, 


<3k>eBS9ir« 


The  Lord  Chancellor, 

This  is  an  important  question,  involving  somewhat 
more^than  the  mere  point  of  form.  I  cannot  divest 
myself  of  the  jurisdiction  which  is  claimed  to  be  ex- 
ercised in  die  FlaintiflTs  behalf,  or  refiise  to  assmne  a 
concurrent  jurisdiction  in  that  respect  with  the  Court 
of  Admiralty,  until  I  am  informed,  both  whether  tiiat 
Court  i»  competent  to  decide  upon  a  question  of  dis- 
puted title,  and  also  whether  it  is  always  open.  In  the 
vacation  as  well  as  in  tem-tirae,  to  listen  to  applica^ 
tions  of  this  nature;  for,  if  it  be  not,  it  would  be 
great  injustice  to  refuse  flie  interference  of  tliis 
Court,  wliich  is  constantly  open  for  Ae  purpose  of 
granting  injunctions.  ,        - ' 


7%€LoRD  Chancellor, 

I  am  of  opinion  that  the  Injunction  ought  to  be  n^  ^ 
continued,  until  security  given.  Upon  the  result  of 
the  enquiries  I  have  caused  to  be  made,  it  appears 
that  the  Court  of  Admiralty  is  open  all  the  year  round 
to  applications  of  this  nature  by  part-owners  of 
sliips,  and  also  that  it  has  jurisdiction  to  take  an 
account  and  order  security  to  be  given  on  the  footing 
of  the  respective  shares,  when  the  amount  of  those 
shares  is  apparent.  But  where  the  shares  are  unas- 
certained, and  their  respective  amount,  which  is  a 
matter  of  covenant  and  contract  between  the  parties, 
is  the  subject  of  cttqwie,  tiiea,  if  the  Court  of  Ad- 
miralty w»e  to  {HTOcoed,  la^ppudbend  it  w#ukl  z^^r 
itself  liable  to  a  piohibitioa.    Upon  that  ground  It  is. 


»  CASES  IN  CHANCERY. 

181&  therefore,  that  this  Court  ought  to  interfere  on  the  pr^- 

^^^'^  sent  occasion.    The  amount  of  the  share  for  which  se- 

''^  cnrity  is  to  be  given  mnst  foe  ascertained  by  reference 

^     **  to  the  Master. 


The  following  minutes  were  drawn  up  accordingly. 

"  Refer  it  to  the  Master  to  enquire  what  interest  or 
share  the  Plaintiflf  is  entitled  to  in  the  s^p ;  and  let 
the  Defendants  give  such  security  as  the  said  Master 
shall  approve,  for  the  interest  or  share  he  shall  so 
find  that  the  Plaintiff  is  entitled  to;  with  liberty  for 
the  Defendantstoproposethemselves  as  such  security^. 
And,  upon  such  security  being  given,  let  the  injunc- 
tion be  dissolved." 


.isid. 

MABQUIS  CHOLMONDELET  and   The    Hon.  Die.lB.20.U. 
ANN   SBYMOUR  DAMER  v.  liOSB  CUS^ 
TOK/SIR  LAWB£NCE  PALK,  and  Odien« 

HART(tfH  Urn  IMendanto,  Sk  Xmr^enc^  Pa(i:»     DeposiUont 

Ifdcfy  £.  P^»  J^f^  SkBtfteAury,  and  iSir  Tkwnm  taken  on  the 

rynpJU^^)  moYed,  t^t  the  dqiositions  of  the  wi1>  part  of  the 

neeeee  examined  on  hebaV  of  the  Pkuatiie  ought  be  Plaintiff  having 

sappreased^  as  far  as  ooacemed  Us  clients.  The  Re»  heen  anppreaa- 

plieation  was  filed,  to  Sir  l^ewrmo^  PnWa  answer  oa  ^»  **  againat 

the  4th  <tf  febmary,  1814.  Si^^t  witnessee  were  ex-  "^"^^  ^^  ^^® 

amined  ok  hehalf  of  the  Plaiati&  m  the  months  4^  D«fcn^»»'  <>« 

April,  May,  and  June,  1814.  The  solicitors  for  Sir  U  ^^^  ^'^""'*  ""f 

Pott,  by  affidavit,  stated  jthatthey  had  nonotice  what-  ^Z^^  '**  ?"  * 

ever  Ihat  any  witnesses  had  been  ewmanei,  vboAI  «»th  «. 

lion )  npon  evH 

X)(ec€«6er  instant,  when  one  of  them  (Mr.  O.  T.  ham-  jg„^  ^^^  yj^^ 
iert)  leanit  accidentally  that  such  was  tfae  case.  Tht  omisaion  arose 
mgtiBi  or  acting  derk  of  Mjr.  3miih{ik»  derk  i^a  oonrt  from  a  mistake 
for  Sir  L.  Palk,  &c.)  deposed,  that  he  had  exawned  oommiited  by 
the  memorandiun  book  of  basiness  done  by  Smiti^^  U$  the  clerk  to  the 
cledLs  and  agents,  fvovi  the  4th  pf  Febnary,  1814^  Plaintifs  soli^ 
to  the  IQik  of  Deoember,  18)^,  4ind  he  foand  no  entry  cilor,  in  giving 
43(  «ny  witnesses  an  this  caose  baving  been  pvodaced  st  the  Exa- 

miner's  office, 
the  name  of  the 
clerk  in  Conrt  for  others  of  the  Defendant^,  as  the  name  of  the  clerk 
an  Court  for  all  the  Defendants,  in  consequence  of  which  the  PlaintiiflPa 
iritnesses  were  produced  only  at  the  seat  of  the  clerk  in  Conrt  so 
named ;  and  upon  the  Examiner's  certificate  that  the  name  of  that  clerk 
in  Court  only  was  delivered  to  him ;  the  Lord  Chancellor  gave  to  the 
Defendants  the  option,  either  of  permitting  the  Plaintiff  to  re-examin- 
the  same  witnesses,  or  of  aHoiring  the  depositiens  to  stand,  with  liberty 
for  them  to  cross^xamine  these  witnesset,  and  te  examine  others. 

The  Court  wiH  exeroise  the  cigbi  of  eeetifying  a  mere  slip  in  any  of 
its  proceedinga. 

vot,.  a.  a 
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at  the  seat  of  Smith  in  the  Six  Clerks'  Office  prior  to 
their  examination  by  the  exataiiner,  and  therefore,  (to 
the  best  of  his  knowledg^y  vemembmnoe,  iafotmation, 
and  belief,)  no  perison  or  persons  was  or  were  pro- 
dnced  as  wilaGSS  or  witnesses  for  any  of  Ibe  parties 
in  this  cause  at  the  seat  of  Smilh.    He  further  de- 
posed, that  (to  the  best  of  his  'knowledge,  remem* 
brance,  and  belief,)  he  ncrer  had  any  notice  orSnfor* 
mation  of  the  examination  of  witnesses  in  this  cause 
on  behalf  of  the  Plaintiffs,  and  that  he  was  entirely 
ignorant  of  any   witnesses  having  been  examined 
therein,  until  the  5th  Deamber  instant,  when  he  was 
informed  by  Lambertof  such  examination,  and  of  the 
publication  of  depositions  long  since  ;  and  he  swore 
that  he  had  not  read  or  seen  the  depositions,  nor  was 
acquainted  with  the  purport  or  contents  thereof.  The 
affidavit  of  Mr.  Delmar  (clerk  to  the  former  solicitors 
for  the  Plaintiffs)  stated  that  the  Deponent  firmly 
believed  that,  on  the  Plaintiffs*  interrogatories  being 
filed,  the  examiner's  clerk  or  agent  was  informed  of 
the  names  of  the  different  clerks  in  Court  acting  for 
the  Defendants,  and  that  the  Deponent  himself,  and 
the  several  other  witnesses  for  the  Plaintiffs,  were 
shown  at  the  seats  of  SmHh  and  the  other  clerks  in 
Court  for  the  Defendants,  prior  to  their  being  ex.a- 
mined ;  though,  from  the  distance  of  time,  and  not 
having  made  any  memorandum,  he  had  not  so  distinct 
or  perfect  a  recollection  of  what  actually  passed   on 
the  various  occasions  alluded  to,  and  could  not  de- 
pose with  positive  certainty. 


On  the  hearing  of  this  Motion,  and  reading  the 
above  affidavits,  the  Lord  Chancellor,  for  his  further 
satisfaction,  ordered  the  examiner  to  certify  to  the 
Court  whether  or  not,  previous  to  the  examination  of 
any  and  which  of  the  witnesses,  the  Plaintiffs,  tbeir 
clerk  in  Court,  or  agent,  delivered  to  the  ^xamitiery 
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br  his  cdpyinpf  clerk,  the  names  of  the  six  d^rkSi^  or 
rixty  clerks  of  the  D^endants,  or  any  and  which  of 
them,  and  in  cas6  the  names  of  any  such  six  cl^rks> 
or  sixty  clerks,  weie  so  delivered,  then  the  examiner 
was  to  state  the  names  of  such  six  clerks,  or  sixty 
clerks. 

In  pursuance  of  this  Order,  Mr.  Pterce  the  examineif 
certified  that,  previous  to  the  examination  of  any  of 
the  witnesses,  the  Plaintiff,  his  solicitor  or  solicitors, 
his  clerk  in  Court  or  agent,  did  not  deliver  to  the  ex- 
aminer, or  (to  his  knowledge  or  belief,)  to  the  sworn 
copying  clerk  in  his  office,  the  names  of  the  six  clerks, 
or  sixty  clerks,  of  the  Defendants,  or  any  or  eithei* 
of  them,  except  the  name  of  Mr.  Shaddick  as  clerk  in 
Coart  for  the  Defendants.     Corfield  (the  sworn  copy- 
ing clerk  in  the  examinei^s  office  during  the  year  1814) 
also  deposed  by  his  affidavit,  that,  on  the  23d  of  April, 
1814,  he  received  from  Delmar  Interrogatories  for  e3t- 
amining  witnesses  on  behalf  of  the  Plaintiff  for  the 
purpose  of  filing  the  same,  when  Delmar  informed  the 
Deponent  that  Hanrott  was  the  Plaintiffs'  solicitor, 
and  Seymour  and  Squibb  the  Defendants^  solicitors^ 
and  Shaddick  their  clerks  in  Court  \  thereby  meaning 
(as  the  Deponent  understood  and  verily  believed)  that 
Seymour  and  Squibb  were  solicitors  for  all  the  Defen- 
dants, and  Shaddick  their  clerk  in  Courts  and  that  he 
indorsed  the  Interrogatories  with  the  names  of  Han- 
rott, Seymour,  ^XkA  Squibb,  and  Sliaddick  only,  ac- 
cording to  the  usual  practice  of  indorsements  on  tn- 
terrogatories,  from  the  dictation  of  Delfnar.  That  (to 
the  best  of  his  recollection  and  belief)  he  produced 
the  Plaintiffs'  witnesses  at  the  seat  of  Sliaddick  only, 
and  not  at  the  seats  of  the  other  clerks  in  Court ;  and 
that  the  Deponent  was  the  better  enabled  to  depose 
thereto,  from  having  lately  perused  his  own  memo- 
randa on  the  Interrogatories. 

G  2 
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aib  Lord  ChaUgbllor  ordered,  llmt  the  depo* 
ikitms  of  witnesses  taken  in  tliie  cause  on  behalf  of 
the  Flaiaitiff  be  s«pyre«sed»  as  to  the  Defendants  Sir 
jL.  V.  PaJk  and  otbars,  bat  gave  liberty  to  the  nai»- 
tiiflbtoaiakeattJewMoCiim  respecting^  sndide]^sillfi 


In  pursuance  of  the  Lord  Chancellor's  peimissiott, 
a  Motion  was  now  made  on  behalf  of  the  Plaintiffs, 
That  the  Dcfend^ts  Sir  L.  V.  Palk,  Lady  E.  Pali, 
the  Earl  of  SJiaJiesbun/j  and  Sir  Tlwmas  TyrwhitU 
ipight  be  at  liberty  to  cross-examine  the  witnesses  al- 
ready examined  on  behalf  of  the  Plaintiffs,  and  to 
examine  other  witnesses ;  and  that  the  Plaintiffs  might 
be  at  liberty,  at  the  hearing  of  the  cause,  to  read,  as 
against  the  said  Defendants,  the  depositions  of  the 
witnesses  who  had  already  been  examined  on  the  part 
of  the  Plaintiffs ;  or  otherwise.  That  the  Plaintiffs 
might  be  at  liberty  to  examine  over  again,  as  against 
the  last-mentioned  Defendants,  upon  the  Interrogato-^ 
ries  already  filed,  the  witnesses  examined  on  behalf 
of  the  Plaintiffs  ;  and  that  the  said  Defendants  might 
be  at  liberty  to  cross-examine  those  witnesses  and  ex- 
amine other  witnesses  as  they  might  be  advised. 


Leach  and  ShadweU,  in  support  of  the  Motion,  cited 
Spence  v.  Allen  (a),  and  Copeland  v.  Stanton  (6),  al- 
leging that  the  irregularity  complained  of,  arising 
from  a  mere  official  blunder  as  to  the  name  of  the  clerk 
in  Ck)urt  for  the  Defendants,  was  not  Mack  as  oug^ht 
to  deprive  the  Plaintiffs  of  the  testimony  of  the  wit- 
nesses who  had  been  examined;  admitting  tliat»  in 
order  to  entitle  themselYes  to  the  benefit  of  the  depo- 


{a)  Pre.  Cha.  493. 


V.    — 

415. 


1  P.  If.  414.    Debtor 
^  cited   In  Ih&l 
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«itiana,  they  were  bomid  to  place  the  Defendants  in 
file  situation  in  which  they  would  have  stood  but  for 
the  mistake  comnutted. 

Hart,  Home,  and  Longley,  for  the  Defendants, 
Sir  L.  PaUc  and  others,  contended,  that  this  was  no 
case  for  indulgence,  and  relied  on  the  rule  of  the 
Court,  not  to  permit  the  re-examination' of  witnesses 
after  publication  past,  as  strict  and  inflexible,  being 
founded  on  the  danger  of  perjury ;  which  would  be 
equally  incurred  in  the  event  of  granting  the  altcraa- 
tire  of  the  Motion,  viz.  that  the  Def(»idant8  might  be 
at  liberty  to  cross-examine  the  witnesses  already  ex- 
amined (a);  distinguishing  the  cases  cited  from  the 
present,  and  arguing  that  the  circumstances  were  such 
as  to  render  it  impossible  for  the  Court,  by  granting 
the^  Motion,  or  by  any  modification  of  it,  to  place 
tile  partietf  in  the  same  situation  of  advantage  in  whidi 
tiiey  would  have  ^tood  if  the  slip  had  not  happened* 
and  consequently  that  the  Court  could  not  rectify  it 
with  justice  to  the  Defendants. 

[A  similar  motion  was  made  by  Ltach  against  the 
Defendants  St.  John  and  Fortescue,  which  was  re- 
sisted by  Benyan  and  Blake  on  the  part  of  the  Defen- 
dants.] 

nehoi^v  Chancellor  said  he  was  clear  that  the 
Court  had  an  imdoabted  rig^t  to  rectify  amere  slqi  in 
its  proceedings ;  but  that  the  Defendants  were  c^- 
tainly  entitled  to  have  tiie  depositioas  suppressed  if 
they  thought  fit  to  insist  upon  it.  They  must  there* 
fore  have  the  option,  eiAer  of  allowteg  the  deposi* 
tioiia  to  stand,  with  liberty  to  cross-examine  these 


1816. 


Orolmoubb- 

LET. 

CiiifTeif, 
ttidotfaenk 


(a)    Lord  Bocofi's  order, 
74.(Besmes'i  Ord.ia  Ch.39; 


was  cited,  with  the  references 
in  Mr.  Bcamcs's  noU*. 
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witnesses,  and  to  examine  others,  if  they  shcmld 
think  proper ;  or  of  having  the  depositions  suppressed^ 
with  leave  to  the  Plaintiffs  to  re-examine  the  same 
witnesses. 

The  defendants  to  have  their  kosts  of  both  Motions. 


^••^•©•4<*^ 


June  27. 

Stpi.  2.       ELIZABETH  GREEN,  Widow,        Plaintiff  ; 

Nov.  I.  27.  AGAINST 

EDWARD  HENRY  GREEN,  Defendant. 


off:  G.  with 
the  Plaintiff, 
estates  to 
which  £.G.  was 
entitled  as  te- 
nant in  tail  in 
remainder,  are 
expressed  to  be 


By  settlement  EdWAKD  GRJ^EN,  deceased,  the  late  husband 
on  the  marriage  of  the  Plaintiff  and  father  of  the  Defendant,  being  by 
virtue  of  a  settlement  made  in  the  yewr  174W,  on  the 
marriage  of  his  father  and  mother,  and  of  a  subse- 
quent deed  dated  in  the  year  1753,  entitled,  as  tenant 
in  tail  male,  in  remainder  expectant  on  the  decease 
of  the  survivor  of  them  his  said  father  and  mother,  to 
the  manor  of  Lawford,  and  various  other  heredita^ 
ments,  freehold  as  well  as  copyhold,  intermarrie4 

settled,  as  to 

part,  to  the  use  of  E.  G.  for  life,  remainder  to  the  Plaintiff  for  life,  re* 
mainder.  to  the  first  and  other  sons  of  the  marriage,  and,  as  to  part,  to  . 
the  use  ef  E.  G.  for  life,  remainder  to  the  first  and  other  sons,  &c.  im- 
mediately on  the  determination  of  his  life  estate.  Other  esttates,  to 
which  the  Plaintiff  was  entitled  in  fee-simple,  are  bj  the  same  settle- 
ment conveyed  to  similar  uses. 

Upon  the  death  of  E.  G,  the  Defendant  (his  only  son  and  heir-aN 
law)  enters  on  the  estates  to  which  he  was  entitled  as  tenant  in  tail 
under  the  settlement,  and  brings  ejectments  to  recover  possession  of 
those  to  which  bjs  father  was  entitled  as  tenant  in  tail  at  the  time  of 
tjhe  settlement,  and  into  which  the  Plaintiff  had  entered  on  his  death, 
as  tenant  for  life  under  the  settlement,  as  not  having  heen  duly  conr 
veyed  to  the  uses  of  the  settlement.  ^  injuncjtion  was  granted,  on, 
the  ground  of  election,  to  restrain  the  Defendant  from  proceeding  ia 
th^se  ejectments. 


CASES  IN  CH\NCERT. 


87 


•Wiibthe  PlaintifT,  who  was  the  daughter  o(  Henry 
CrossmoH  and  Elizabeth  his  wife ;  and  by  indentures 
of  settlement,  dated  the  2d  and  3d  of  September ,  1766^ 
previous  to  the  said  marriage,  it  was  witnessed  that, 
Edward  Green  the  elder,  and  Catharine  his  wife,  (the 
father  and  mother  of  the  PlaintifTs  said  late  husband) 
and  he  the  Plaintiff's  said  late  husband,  conveyed 
these  estates,  as  to  part  thereof  to  the  use  of  the  fa- 
ther and  mother  successively  for  life,  ivith  remainder 
to  Edward  Greeny  the  Plaintiff's  husband,  for  life« 
with  remainder  to  the  Plaintiff  for  life^  with  remaiiH 
der  to  the  first  and  other  sons   of   the  marriage 
in  tail,  and,  as  to  other  parts,  immediately  to  the 
husband  for  life,  with  remainder  to  the  first  and  other 
sons  in  tail ;  subject,  as  to  a  portion  of  the  latter,  to 
the  trusts  of  a  term  of  800  years  for  raising  the  por- 
tions of  younger  children  of  the  marriage.    By  the 
same  indenture,  Grossman,  and  wife,  (the  Plaintiff's 
father  and  mother,)  together  with  the  Plaintiff,  con- 
veyed  certain  hereditaments,  of  which  they  or  some 
or  one  of  them  were  or  was  at  that  time  seised  in  fee 
simple,  to  the  same  respective  uses,  as  to  the  several 
parts  thereof,  after  the  death  of  them  the  Plaintifi^s 
said  father  and  mother,  as  the  uses  to  which  the  for- 
mer estates  were  conveyed  respectively,  after  the 
death  o{  Edward  Green  the  elder  and  his  wife.    The 
settlement  contained  several  covenants  on  the  part  of 
Edward  Green  the  elder  and  of  Grossman  and  wife, 
to  fturreader  certain  copyhold  parts  of  the  premises 
int^ided  tobe  conveyed  to  the  uses  of  the  settlement, 
and  a  covenant  by  Grossman  to  assign  his  interest  in  a 
mortgage,  on  which  the  sum  of  jS800  was  due,  upon 
trust  to  lay  out  the  same  in  the  purchase  of  realestates 
to  the  use  of  the  Plaintiff's  husband  for  life,  with  re- 
mainder to  trustees  foe  a  term  of  years  for  the  better 
securing  the  portions,  intended  for  yonnger  children ; 
subject  thereto  to  th^  first  and  other  sons  in  tail. 

64 
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Edward  6rem  the  elder  and  his  wife,  and  ONw- 
tnan  and  hig  wife/ all  died  in  the  Ufe-time  of  the  Pkiit- 
tiS*a  haabaad,  who  entered  into  possession  of  ail  the 
settled  estates,  and  ccmtinned  in  possession  tiM  his 
death,  in  1814,  whereupon  the  Defendant  entered  into 
possession  of  the  mawNr  of  PlaceM,  (P^rt  of  the  estates 
settled  by  the  Crossmans^)  and  other  benidltaments,. 
to  which  he  became  entitled  as  tenant  in  tail  in  pos* 
session  nnder  the  settlement,  and  the  Plaintiff  entered 
into  possession  of  the  Lawford  estate,  as  tcfltiant  for 
life  thereof;  but  the  ]>efendant  claiming  to  be  entitled 
as  tenant  in  tail  in  possession  of  the  Xiatc^brdestate» 
by  virtue  of  his  original  title  nnder  the  deed  of  1740, 
the  estate  tailcreated  thereby  not  having  been  barred, 
but  still  sttbnsting  at  law,  brought  actions  of  eject-* 
ment  against  the  Plaintiff  his  mother,  and  against  the 
peveral  tenants   in  occupation  of  that  estate^  and 
likewise  distrained  for  rent;  to  restrain  which  pio« 
eeedings  the  present  Bill  was  filed,  charging  amonlr 
other  things  that,  although  the  Defendant  was  end* 
tied  at  law  to  the  Lauford  estate,  as  tenant  in  tail  in 
possession ;  yet  by  the  limitations  in  the  settlement, 
the  Plaintiff  was  entitled  thereto  in  equity  as  tenant 
for  life  ;  and  praying  that  it  might  be  declared  that 
the  Defendant  had  elected  to  take  under  the  settle* 
ment,   and  that  he  might  be  decreed  to  coninn  the 
same,  and  to  permit  the  Plaintiff  to  take  possesdou 
of  the  JMwfwdtBtdi.tb,  and  other  premises  limited  to 
herlbrlife;  bntincasetheCottrtshonldboof  opiiuan 
that  he  had  not  already  made,  then  that  he  mi^t  be 
put  to  his  election,  whether  he  would  take  under  wt 
again^the  settlMient;  and,  if  against,  then  that  he 
m^jht  be  decreed  to  deliver  tip  possession  c^the  nuuMr 
of  JPtocet,  and  other  the  cfstates  conveyed  by  the  Cmm-m 
fnans,    and  that  a  oMnmisi^n    might    isive    to 
assign  to  ibe  Plaintiff  her  dow^  o«t  of  the  Lam^ 
fortnnA  other  estates*    Hie  mi^alM  prayed  «n  im-> 


^  GASI8  IN  CHAKCERT. 

jmtctioB  to  festaoB  pioecedingB  at  Law,  and  a  fe-        WW. 
eeWer,  both  of  tbe'JkncTof^  estate,  and  of  the  estates 
of  which  the  Defendant  had  got  into  poMeesion  or  to- 
C0ipt  of  the  rents  and  profits. 


Qasta 
Oauift 


The  Defendant  by  his  Answer  sntmi^tted  that,  en 
the  death  of  his  father  and  mother,  Btkvard  Orem 
(the  father  of  the  Defendant  and  husband  of  the 
Plaintiff,)  became  entitled  as  tenant  in  tafl  male  in 
possesion,  and  not  merely  as  tenant  for  life  in  pos- 
session,   to  aH  sach  fteehold    and  wpjiiokA  pre- 
mises as  were,  by  the  deeds  <tf  1740  and  1708,  Ihnited 
to  him  as  tenant  in  tail  in  remainder,  and  also,  on 
his  marriage,  became  oititled,  as  tenant  for  life  in 
possession,  to  all  snch  fteehold  and  copyhold  pre-  , 
mises  as  were  by  the  deed  of' 1768  limited  to  him 
for  life  on  the  solemnisation  of  the  marriage.    That, 
on  the  death  of  Cnmman  and  his  wife  (the  Plaintiffs 
fhthmr  and  mother),  he  became  entitled,  as  tenant 
for  lifo  in  possession,  to  aU  other  the  freehold  and 
copyhold  premises  not  comprised  in  the  deeds  of 
1740  and  17fiS,  and  which  were  limited  to  his  saM 
fathw  for  life,  upon  the  deaths  of  the  said  Crossnum 
and  wife,  by  the  deed  of  1708.    That  the  said  Ed- 
ward Oreent  (the  Defendant's  father,)  never  did  any 
act  to  bar  his  estate  tail,  and  that  if  any  recovery  was 
snffered  by  his  father  or  mother,  or  either  of  them, 
they  had  no  estate  tail  npon  which  it  could  operate* 
That,  on  the  death  of  his  said  father,  the  Defendant 
became  entitled,  both  at  law  and  in  eqnity,  as  tenant 
IB  tail  male,  to  the  Lawfinrd^  estate,  as  well  as  the 
other  estates,  of  which  his  fattier  was  tenant  in  tail 
laale,  imder  the  deeds  of  1740  and  17M.    He  ad- 
mitted that  he  had  taken  possession  of  the  manor  of 
of  Ptaen  and  other  prradses  to  which  he  was  entitled 
as  tonant  in  tail  male  under  the  settlement;  Ihat  the 
PhuntiOr  had  taken  possession  of  the  Lawfard  estate. 
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to  which  he  the  Defendant  daiming  U^  be  entitled 
(as  tenant  in  tail  male  undetr  the  entail  existing  at  the 
time  af  the  settlement  and  also  at  the  death  of  his 
father)  had   commenced   the    actions    against   *the 
Plaintiff,  and  also  against  the  tenants,  which  the  Bill 
sought  to  restrain  him  from  proceeding  in ;  two  of 
which  last-mentioned  actions  had  been  tried,  and  in 
the  first  a  non-snit  had  been  directed,  subject  to  the 
opinion  of  the  Court  of  King's  Bench ;  in  the  other, 
a  verdict  had  been  obtained,  by  means  of  which 
the  Defendant  had  recovered  possession  of  the  tene- 
ment in  question,  and  the  t^ictnt  had  since  attorned. 
He  submitted  to  the  Court  whether  he  had  or  not 
elected  to  take  under  the  settlement,  or  whether  he 
ought  now  to  be  put  to  his  diection,  insisting  that  in 
all  events  he  was  not  bound  to  confirm  the  settlement 
so  far  as  the  same  could  be  considered  as  attempting 
to  comprise  the  Lawford  estate,  and  any  heredita- 
ments which  the  Defendant's  father  was  entitled  to  as 
tenant  in  tail,  or  in  tail  male,  expectant  or  other- 
wise, at  the  time  of  the  settlement ;  that  he  ought  not 
to  be  compelled  to  give  up  possession  of  the  manor 
of  Places^  or  of  any  of  the  benefits  derived  from  the 
Crassmans  under  the  settlement ;  and  that,   if  the 
Plaintiff  should  be  considered  as  entitled  to  any  -com- 
pensation or  satisfaction  for  the  los$  of  the  estate  for 
life,  attempted  to  be  created  by  the  settlement  in  the 
Jjowfard  estates,  and  other   hereditaments,  in   her 
favour,  she  could  not  be  considered  as  entitled  to  the 
manor  of  Places,  or  any  of  the  estates  derived  from 
the  Crassmansy  or  to  retain  possessioi^  of  the  Ltxw- 
ford ,  and   other  estates  to  which    the  Defendant 
was  so  entitled  as  aforesaid,  independent  of  the  set- 
tlement.   He^likewise  submitted  the  question  of  the 
Plaintiff's  title  to  dower  in  case  the  Ddendant  should 
recover  possession. 


A  motion  was  made,  on  the  part  of  the  Plaintiff^ 
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ceeding  in  the  action  of  ejectment  commenced  by 
him,  and  from  bringing  or  carrying  on  vaxy  action 
or  actions  against  the  Plaintiff,  or  against  any  of 
the  tenants  of  the  Lawford  estates,  and  from  dis- 
training upon  Ae  said  tenants  or  any  of  them,  and 
from  proceeding  in  any  distresses  already  made  upon 
them  or  any  of  them,  for  rent,  and  from  any  other  pro- 
ceedings at  law  to  recover  possession  of  the  said 
estates,  or  of  the  rents  and  profits  thereof,  and  that 
it  might  be  referred  to  the  Master  to  appoint  a  re- 
ceiver of  the  Lawford  estates,  and  also  of  all  the 
estates  conveyed  by  the  Crossmans,  of  which  the  De- 
fendant was  in  possession  or  in  receipt  of  the  rents 
and  profits. 

Leach  and  Shadwell,  in  support  of  the  motion. 

Sir  S,  Romilly,  Bdl,  and  Bemaly  contrii. 

Distinguished  this  case  from  that  of  Tihbits  v.  TE5- 
bits  (a),  in  which  an  injunction  had  lately  been 
granted,  which,  on  a  motion  to  dissolve,  was  ordered 
to  foe  continued  to  the  hearing ;  contending  that  the 
present  was  a  very  peculiar  case,  and  one  that  wdnld 
involve,  whenever  it  should  come  to  be  decided,  an 
entirely  new  question,  viz.  Whether  a  person,  having 
the  legal  title  to  two  estates,  as  tenant  in  tail  in  pos- 
session,.of  the  one  under  a  prior  settlement  and  of  the 
other  under  a  settlement  which  mistaking  the  rights 
already  created,  seeks  to  postpone  his  interest  in  the 
former,  by  interposing  a  life  estate  in  another  person, 
wlio^  but  for  the  latter  settlement,  would  have  been 
entitied  to  a  vested  interest  In  the  second  estate  in 
possession,  can  be  prevented  in  equity  from  enfoic- 
ing  his  legal  titie  to  both  estates.  All  that  a  Ck^urt  of 
JSquity  cuold  do  in  such  a  case  was,  as  they  insisted, 
to  considered  whether  any  and  what  compensation 
(a)  See  note  at  the  end  of  this  caae; 
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1816.  wma  fit  to  be  made  under  tJie  cnnoomstaBces.  And 
they  cited  Lady  Cavan  t.  Ptdinm/  {a\  and  Doihwood 
V.  Peyton.  (6) 

hsach,  in  reply. 

As  it  is  admitted,  on  the  part  of  the  Defendani, 
that  he  cannot,  in  equity,  claim  the  one  estate  by 
virtne  of  his  legal  title,  without  either  giving  up  the 
other,  or,  at  all  events  without  making  compensation, 
the  principle  upon  which  the  present  appliottion  i^ 
founded  seems  to  be  sufficiently  established. 

7&€  Lord  Chancbllor  : 

If  the  Defendant  proceeds  in  his  ejectment,  I  think 
that  will  amount  to  an  election.  Let  the  present  mo* 
tion  stand  over,  in  order  that  he  may  be  sufficiently 
aware  of  the  situation  in  which  he  is  placed  ;  and,  if 
after  that  he  resists  the  application,  I  shall  consider 
that  in  so  doing  he  has  elected. 


Sep^'  ^'  T%e  Lord  Chancellor  afterwards  intimated  the 

following  opinion  relative  to  the  questions  in  the  case : 


seUlement,  to 
take  one  of  twb 
beneficial  in- 


Whcn  a  party      rpjjj^  j^  ^  ^3^  ^j^^jj,^  thoagh  not  of  extreme  detail, 

eiecU^nnder  a    jjjy^y^  a  point  d  greater  difficulty  than  appears  to 

have  been  apprehended  when  it  was  considered  at  the 

bar,  vis.  whether,  when  a  party  elects  under  a  set- 

.  tlement,  to  take  one  or  the  other  of  two  beneficial  in- 
terests, whe- 
ther he  is  boand  *««»*«>  he  ia  bound  in  equity,  only  tx>  make  compen- 
in  equity  to  giv^  satiott  to  those  who  are  disappointed  by  the  election, 
ap  the  other  or  to  snreender  entirely  the  other  part  of  the  title  an- 
abM>lately,  or  der  which  he  claims.  I  have  looked  into  a  variety  of 
only  to  make  ^^^  ^  y^^  s^  ^^  ^^^     ^^j  Ig  y^  27. 

compenaatien;   jy^^n^^^  ^.  p,j^^  g 
»"^*-  Ves.a84. 
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iniiited  boaks,  andcoa  find  ao  decwv^e  aatlMHfily  <m         MHI. 
this  sulgect ;  aandin  so  dabioiis  a  UffiA  does  llie  argu- 
ment at  pieseBt  appear,  Uiat  I  feel  it  aeoessaiy  te 
directa  seaich  to  be  made  iailo  die  Begister's  books^ 
ivith  a  view  to  tbe  dboDveiy  of  somecsase  m  pokit« 


Alter  dbe  kmg  Tacatfon,  the  case  was  ngtdmmm^  ^<^*  ^* 
tioned  hf  the  Counsel  for  theHainfelS;  whosirinnitlBd 
Aat  the  point  raised  by  the  prosent  motion  did  net 
necessarily  involre  die  qnesticm  as  io  which  dte  Loan 
CHANCBixon  had  diwcted  dm  seaich  abore  meo^ 
tioned ;  it  being  menely  whether  the  €onrt  would  per^ 
mit  the  Defendant  to  oust  his  mother  by  pvooeeding  in 
the  ejectment  before  that  question  cxmid  be  deter* 
mined. 

ne  Lord  Chancellor  : 

Tliere  are  two  questions  raised,  by  the  present  mo-  N^v,  ^. 
tion ;  the  first  is  a  question  of  fact,  whether  the  De- 
fendant has  made  his  election ;  the  second  of  law, 
whether,  if  he  does  not  think  proper  to  abide  by  the 
election  he  has  made,  he  may  be  CMspeUed  on  the  one 
hand  to  give  up  the  estates  derived  from  his  mother's 
family  under  die  setdement,  or  on  the  other  to  make 
compensation  for  the  value  of  her  intended  life-in* 
terest  in  the  IdMU^ord  estates.  As  to  this  latter  ques- 
tion, I  have  looked  into  all  the  cases,  both  r^orted 
and  in  manuscript,  in  order  to  discover  how  far  it  is 
setded  that  the  principle  of  election  requires  the  giving 
np  the  whole  estate,  <Mr  only  the  making  cmnpensation 
for  the  value  of  it.  Some  decisions  consider-  that  the 
election  is  to  take  or  rdinquish  in  toto ;  others — as 

w^as  held  by  Lord  Chief  Justice  De  Grey,  in  Pultney 

f 

(a)  'See  Lftdy    Caman  v.      isno  report  of  the  ^eaae  ^ 
Fnltney^,  Ve8.jan.660.  There     F^Mney  f .  Bsrl  of  XWifr^ 
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The  principle 
apon  which  a 
person  is  put  to 
his  election^  un- 
der a  contract, 
is»  that  if  he  will 
not  gi?e  the 


V.  DarUngiiMr^iibaLt  tte  estate  imist   be  seqtiM* 
tered  till' compensation  is  made. '   All  the  cases  which 
have  been  referred  to,  arose  out  of  wHls  affecting^  the 
tide  under  other  infltminents.  (a)    In  the  case  last 
mentioned^  it  was  detemined  that  the  principle  of 
electibn  applies  to  the  thing  itself  which  was  the  ob- 
ject of  it ;  and,  from  the  decision,  it  looks  as  if  it 
appeared  to  the  Court  that  the  person  electing  must 
rtther  take  or  reUnquish  in  toto.    Now,  if  the  prin<^ 
ciple  applies  to  the  thin^j  it  is  very  difScalt  to  say 
tliat  itlies  in  compensation.    In  the  prqs^it  case, 
Edward  Ghreen  the  yomiger  became  a  purchaser,  for 
bimsblf  and  his  family,  of  the  estates  conveyed  by 
the  Crossmans.    Being  tenant  in  tail  oi  the  Lawfard 
estate,  under  the  former  deeds,  he  did  not  effectually 
convey  his  interest ;  and  his  son  now  claims  that  es-» 
tate  by  virtue  of  the  original  title.    The  question  is, 
shall  he  be  permitted  to  take  without  making  good 
the  contract  entered  into  by  his  father  on  the  mar- 
riage ?    I  certainly  incline  to  think  that  he  mast  either 
give  up  the  whole  of  the  benefit  to  which  he  is  entitled 
under  the  settlement  made  on  his  father's  marriage, 
or,  if  he  will  not,  that  he  must  make  good  the  con- 
tract.   But  when  1  express  myself  as  having  formed 
this  opinion,  I*  am  not  able  to  find  that  it  is  directly 
supported  by  any  former  decision.    The  principle, 
however,  is,  that  if  a  man  will  not  give  the  price 
which  the  parties  meant  he  should  give,  he  shall  not 
have  the  thing  which  was  bargained  for.  At  the  same 
time,  nobody  can  read  the  cases  on  this  subject  with- 


ion ;  bat  Lord  Chief  Justice 
De  Grey's  words  in  that  case 
are  cited  in  the  case  referred 
to. 

(a)  But  see  Freke  t.  Lord 
Barringtan,3Bro.  C.  C.  274. ; 
Biglandr.  H9dlesion,ib.2M. 


note ;  Chetwytid  v.  FUttwcod 
4  Bro.  P.  C.  435;  Mwn^e  v. 
Butl^,2  Scho.  and  Lef.  266.  ; 
in  all  which  the  doctrine  of 
election  appears  to  hare  been 
held  to  extend  to  deeds. 
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out  seeing  doctrines  stated,  wbidi  ftfe  diieotly  cob'^         IWk 
trary  to  each  other.    The  last  reported  ease  of  Ihe^  ^^ 

tumm  r.  Wmdfwd(a)  lays  down  the  doctrine,  that        ^^^^ 
a  person  shall  not  claim  an  interest  under  an  instm-  '    ^ 

ment  without  giving  full  effect  to  it  as  far  as  he  can ;      .     •  »    j^ 
renouncing  any  right  or  property  which  would  defeat  ^^  ^|^^jj  ^^^ 
the  disposition,  and  rmonncing  it  altogetiier.     Yet  hayc  the  tbiog 
there  are  a  number  of  cases  deciding  that,  where  an  ^j^ntrActad  for* 
express  or  implied  condition  arises  upon 'a  will,  the 
party  taking  is  not  bound  to  give  up  more  than  is 
enough  to  make  satisfaction  for  that  which  was  in- 
tended for  another.     The  question  under  a  settle-       Question^av 
ment  is  different,  because  there  an  express  contract  to  Election,  dif- 
has  been  entered  into  between  the  parties ;  and  Chief  ferenl,  where  it 
Justice  De  Grey  seems  to  advert  to  this  distinction,  ^'^^^^  ^^^^  * 
when  he  says,  that  an  express  condition  "must  be  Will, and  where 
''  performed  as  framed ;  and,  if  it  is  not,  that  will  in-  ""^®'"  *  ^^^ 
**  duce  a  forfeiture ;  but  the  equity  of  this  Court  is  to  "™*"*' 
*'  sequester  ihejdevised  interest  quousque, — till  satis- 
^*  faction  is  made  to  the  disappointed  devisee/'  (6) 
To  apply  that  principle  to  the  present  case,  where  a 
father  has  purchased  for  the  benefit  of  his  daughter 
by  the  marriage-contract,  shall  this  Court  say,  the  son 
is  not  bound  to  pay  the  entire  price  of  that  contract  ? 


"  Order  for  an  injunction  to  restrain  the  Defendant 
from  proceeding  in  the  ejeclment  commenced  against 
the  Plaintiff,  and  from  bringing  any  action  against 
the  Plaintiff  or  any  of  the  tenants  of  the  manor  of 
Lawfordfiic .  and  from  distrainingupon  the  said  tenants 
or  any  of  them,  and  from  proceeding  in  any  distresses 

• 

(a)  before  Lord  Erskine,  (6)  2  Yes.  jun*  560. 

]3  Yes.  220.     Affirmed  on 
appeal,  I  Dow.  249. 


I  CAjms  IN  cBAsicmr. 

^^&  «]iie»^aMid9,  wtalouf  ray  other  pracBedki0Bai)iiir 

^^  to  wGorer  poaMiniw  of  ibe  said  manor,  &c^  or  tfco 

*"*  raitoaad  pMfiUtlnsoof,  liDheBringr  or  fiirtkcar  order." 

Gmw-  Reg.  lib.  A.  1816.  fo.  502.  (a) 


(«)  TIm  folknrjng  was  the  CM  nfemd  to  mte,  p.  ^ 
Jtte.  U,  U,17.  TIBBITS  9.  TIBBIT8. 

\si5  '^*  By  aelUemeiilim  the mmiage  of  CAarto7V&&f/#,  £ici^rf 
7tMi/rhis  father,  together  with  the  «aid  Charlet  TMUs, 
coAYeyed  to  trustees,  in  trust  for  Richard  during  his  life, 
with  remainder  to  Charles  and  the  issue  of  the  marriage  as 
therein  mentioned,  among  other  premises,  two  farms  in  the 
oountj  of  Warwick^  which  were  the  subject  of  this  suit; 
with  powers  to  grant  leases  for  21  years  at  improved  rents 
and  for  sale,  &e. 

Sichmtd  T!&fts<f  alUrwaria,  by  Vis  will,  def  ised  md  be« 
queathed  to  his  soii,  Chtirhs  TibbiisM  Us  freehold,  copy- 
liold,  and  leasehold  estales^  is  ihecoaaiies  €i  Norihampiom, 
Wtimfick,  and  Middlesex^  (eomprising  by  name  the  settled 
estates  of  which  be  was  only  tenant  lor  life  nnder  the  settle* 
jnent)  to  and  for  his  own  use  and  benefit  absolutely,  subjed 
to  the  payment  of  certain  annuities,  debts,  and  legacies,  and 
then  proceeded  in  the  words  following : 

"  And  I  do  hereby  recommend  to  my  raid  son  to  continue 
^  his  cousins,  Jamei  Tibbiti,  and  Richard  Tibbiis,  in  the  oo* 
"  cupation  of  their  respective  farms  in  the  county  of  War^ 
^  wick,  as  heretofore,  and  so  long  as  they  eontiiioe  to  manage 
**  the  aame  hi  a  good  and  fausbandli&emaiHier,  and  to  dolj 
"  pay  Ibeir  rents. 

The  Testator  also  gave  lo  his  nephews,  the  said  James  and 
Bichard,  legacies  of  «£100  each,  and  to  .his  son  Charles, 
whom  he  appointed  execntor,  the  residue  of  his  real  and  per- 
aonal  estate. 

The  original  Bill*  filed  by  the  two  nephews,  after  stalMa^ 
the  will,  and  death  of  the  TeaUtor,  proceeded  to  shew  < 
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ika  Plainlifis  hid  respectifely  beld  the  two  farms  in  queiH  1816« 

tion»  u  tenants  to  the  Testator,  daring  the  respective  periods  ,  ^^v"^ 
of  twelve  and  ten  years  previoas  and  up  to  the  time  of  bis  de-  GttEEN 
cease,  at  certain  yearly  rents ;  that  they  duly  paid  the  said  ^' 

rents,  ap  to  the  Michaelmas  after  the  Testator's  death,  to  his         Green. 
son,  the  Defendant  Charles  Tibbits,  who  had  since  refused  to  Tibbits  v-  Tib- 
receive  the  same  and  brought  ejectments  for  the  recovery  of  ^'^'* 

the  premises  ;  therefore  praying,  that  the  will  might  be  es- 
tablished and  the  Defendant  declared  a  trustee  for  the  Plain- 
tifls  in  respect  to  their  tenancy  at  the  said  respective  rents  ; 
and  that  the  said  Defendant  might  elect  to  continue  the  Plain* 
tifl&  in  their  respective  occupations  during  their  respective 
lives,  or  at  least  during  the  life  of  the  Defendant,  at  the  said 
yearly  rents  and  no  more,  the  Plaintiffs  respectively  paying 
the  rents  and  managing  their  respective  farms  in  a  good  and 
huabandlike  manner,  in  conformity  with  the  will  of  the  Tes- 
tator ;  or  otherwise  that  the  Defendant  might  renounce  all 
benefit  under  the  will ;  and  for  an  injunction  to  stay  proceed- 
logs  in  the  ejectments. 

The  Answer  admitted  all  the  material  facts  of  the  case, 
stating  that  the  Testator  never  exercised  his  leasing  power 
onder  the  settlement,  and  that  the  Plaintiffs  occupied  the  farms 
in  qoestion  only  as  tenants  at  will;  that  the  farms  were  worth 
to  be  let  considerably  more  than  the  rents  paid  by  the  Plaintiffs 
in  respect  of  them ;  and  contending,  that  the  words  made  use 
of  in  the  Testator's  will  could  only  be  considered  as  recom- 
mendatory to  the  Defendant  to  continue  th^  Plaintiffs  respeo- 
tively  in  the  occupations  of  the  said  farms  as  tenants  from  year 
to  year,  without  any  restriction  as  to  the  rents  to  be  paid  for 
the  BtLvae, 

On  the  26th  o(  February,  1810,  an  injunction  was  awarded 
to  tbe  Plaintifis  till  further  order  ;  and  by  two  several  orders 
af  ibe  10th  of  December,  1810,  and  2d  of  November,  181 1, 
tbe  Plaintiffs  were  directed  to  pay  to  the  Defendant  certain 
sums  on  account  of  rent,  at  the  rate  under  which  they  held 
tbeir  farms  respectively  during  the  Testator's  life-time,  but 
^ir  it  bout  prejudice  to  any  of  the  questions  in  the  cause. 

On  the  19th  of  June,  1810j  a  motion  was  made  before  Uie 
Jtf€EMt€T  of  ike  Roils,  sitting  for  the  Lord  Chancellor,  on 
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1II16.  behalf  of  the   Defendant,  to  diaaoire  the  injunetroii,  irbicb 

Iraa  refuaed,  aad  the  iajonction  ordered  to  be  oontiaiied  till 
the  beariog. 


The  Plaintiff,  RickMrd  TibUts,  afterwarda  died,  and  tbe 
Ttbbits  ▼.  Tift-  ^j^  ^^  retived  by  bia  exe^atore. 


kiU. 


November  14,  1815.  The  cauae  came  on  before  the  Lord 
ChatfceUar,  to  be  beard,  and  waa  vesy  fully  argued  on  that 
end  the  two  following  daya,  by  Sir  Samvei  Romilfy,  Hart, 
mnd  Raithhy,  for  the  Plaintifis  ;  and  by  Leach  and  Be//,  for 
the  Defendants.  The  following  cases  were  cited ,  Noy$  v. 
Mardaunt  (o),  Strtath/ieid r.  Streathfield  (6),  Brouglaons. 
Broughton  (e),  Hearle  v.  Greenhank  {d), Macnamaray.  Jones 
(c).  Lady  Cawm  v.  Pultney,  and  Earl  of  Darlington  v.  Pult- 
««y  {f)f  Whistler  V.  Webster  {g),  Lewis  v.  King  (A),  The- 
lussony.  Woodford  (i),  Wake  v.  Wake  {k). 

The  Lord  Chancellor  considered  that  the  ease  involTed 
two  questions ;  first,  whether  the  Defendant  had  made  an 
election  ;  and  the  other,  whether  it  admitted  of  the  doctrine 
of  compensation,  aa  to  which  he  direeted  a  search  to  be  made 
for  precedents;  but  his  jndgment  ia  atiU  depending. 

(«)  3  Vera.  681.    ftec  (/)  2  Ves.  jnn.  660. 

Cha.  26§.    Gilb.  Eq.  Rep.  2.         ig)  ^  Ves.  jun.  367. 

{b)  Ca.  t.  Talb.  170.  W  ^  ^ro-  ^^• 

.(c)2Vea.l2.  (0  13  Ves.  220. 

(d)  3  Atk.  «95.  Tie.  1         W  3  Bro.256.lVea.JM. 
Vc^.  198.  306.  336, 

(e)  1  Bro.  488. 
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1816. 


Ex  parte  WHITfeREAD  in  the  Matter  of  HINDE,       Dec.  1^. 
a  Lunatic. 

Pmciica  of 
By  an  Order  made  oh  tlie  24th  of  April,  1816^  it  making  aa  aU 
was  referred  to  the  Master  to  enquire  and  certify  whe-  ^owance  to  th6 
ther  it  would  be  reasonable  and  proper  that  any  and  immediate  r^ 
M'hat  increase  should  be  made  to  the  then  allowance  ***i®"*  ®^  *  ^^^ 
for  the  maintenance  and  support  of  the  Lunatic,  regard  »»^'«'Other  than 
being  had  to  his  circumstances  and  estate,  and  also  ^^  ^^  ^ 

to  the  situation  of  his  immediate  relations,  and  from  .    . 

06  bound  to 
what  time  such  increase  should  take  place.  -j   r     u 

*^  provide  for  by 

law,  extended 
The  Master  made  his  Report^  dated  the  17th  of  ^^  ^^^  ^.^^  ^f 

Angnsty  whereby,  after  stating:  the  circumstances  of  brotliers  and 

the  Lunatic's  estate  and  family,  and  the  former  or-  sisters  and 

ders  made  in  the  matter  of  the  lunacy,  lie  certified  their  childreoj 

that  he  was  of  opinion  that  an  increase  of  .€600  per  and  foanded 

annum  should  be  made  to  the  sum  of  £1200  then  al-  hqI  on  any 

lowed  for  the  maintenance  and  support  of  the  Lunatic ;  supposed  inte- 

and  with  respect  toihe  Lunatic's  immediate  relations,  *"®**  ''*  *^®  P^^ 

be  submitted  that,  regard  being  had  to  their  respec-  P^*"^y»  ^^ich 

tive  circumstances,  the  several  yearly  payments  in  ^^^^^  ®***^ 

his  Report  mentioned  should  be  made  to  them  respec-    "'^I"^  .  ® 

tively  out  of  the  increased  allowance.  .      .       " 

time,  but  upoa^ 

^         .       .  1  1  .    ■»%  ...  *hc  principle 

No  objection  was  taken  to  this  Report,  which,  on  ^ij^t  ^he  C  i  t 

the  23d  of  August,  was  ordered  to  be  confirmed ;  but  ^ju  act  with 
^he  order  was  not  drawn  up,  and  the  present  petition  reference  to  tho 
was  presented  by  a  niece  of  the  Lunatic,  one  of  the  Lunatic,  and 

for  his  benefit, 
aa  it  is  pro- 
bable the  Lunatic  himself  would  have  acted  if  of  loand  mind.     The 
amount  and  proportions  of  audi  an  aHowanee  are,  therefore,  entirely  in 
the  discretion  of  the  Court. 

H2 
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1816. 

Ex  parte 

Whitbreao 

in  the  Matter  of 

MlNDB. 


immediate  relations  provided  for  by  the  Report^  viho 
conceived  herself  aggrieved  by  the  Master's  appor- 
tionmen;t,  praying  that  the  minutes  might  be  varied 
in  the  several  particulars  specified,  and  especially 
that  the  Report  might  not  be  confirmed  as  to  the  ap- 
portionment of  part  of  the  Lunatic's  allowance  among 
bis  relations  in  the  manner  therein  mentioned^  but 
that  the  Lord  Chancellor  would  be  pleased  to  make 
such  order  or  declaration  as  would  enable  the  Peti- 
tioner to  receive  such  other  proportion  of  the  said  al- 
lowance as  the  Petition  required,  (a) 


Hart,  in  support  of  the 

(a)  The  claim  now  made 
by  this  Petitioner  wa«  also 
discaased  on  the  hearing  of 
the  former  petition  to  confirm 
the  Report  when  it  was  ob- 
jected«  that  the  next  of  kin 
of  a  Lunatic,  daring  his  life, 
have  no  direct  or  vested  in* 
terest  entitling  them  to  an 
allowance  ont  of  the  som  as- 
signed by  the  Court  for  the 
maintenance  of  the  lAinatic; 
that  the  Court,  in  directing 
what  allowance  is  to  be  made, 
forms  its  judgment  from  cir- 
cumstances rendering  it  pro- 
bable what  the  Lunatic  him- 
self would  do,  if  he  were  in 
a  capacity  to  exercise  any 
discretion  on  the  subject. 
Some  enquiry  was  then  made 
as  to  the  origin  of  the  prac- 
ticeof  granting  an  allowance 
for  the  relations  of  a  Luna* 
tic  (other  than  those  whom 
the  lAuatic  is  bound  by  law 
to  prpvide  for),  which,  it  was 


Petition. 

apprehended,  could  not  be 
traced  to  an  earlier  period  than 
the  Chancellorship  of  Lord 
Rosilyn  ;  bnl  in  the  result  an 
order  of  Lord  Tkurhw*$  was 
produced,  in  the  Matter  of 
Cotton,  which  was  made  upon 
an  objection  to  a  report  al- 
lowing maintenance  gener- 
ally, without  specifying  the 
proportions  which  were  meant 
to  be  granted  to  the  relationa 
respectively.  It  was  refnTed 
back  to  the  Master  to  review 
his  Report;  who  thereupoa 
certified  that  the  sum  allowed 
was  appropriated ;  and,  after 
specifying  the  sum  allowed 
for  the  Lunatic  hiroself^ataied 
that  the  remainder  was  to  be 
divided  among  his  immediate 
relations.  Lord  Tkurlaw 
confirmed  this  Report,  and 
directed  the  allowance  to  be 
paid  by,  and  allowed  U>»  the 
committee,  on  passing  kvs 
accounts. 


CASES  IN  CHANCERY.  101 

SkS.RamiUy,  Leach,  and  WethereU,  contrft,  1816. 

Cited  Smth  v.  The  Attorney  General  (a),  that  the       ^^  ^^^^ 
next  of  kin  of  a  Lunatic,  however  hopeless  his  con-    Whitbbbad 
dition,  have  no  interest  in  the  property  ;  and  said,  |q  ^|,^  Matter  of 
that  where  any  allowance  is  made  for  the  family  of  a        Hinde, 
Lunatic,  it  is  upon  the  principle  of  tenderness  towards 
the  Lunatic  himself,  which,  it  was  not  pretended, 
could  operate  in  the  instance  now  before  the  Court, 

Hart,  in  reply. 

Argued  that  the  discretion  of  the  Court,  as  to  the 
quantum  6(  allowance  proper  to  be  made,  was  not 
,  wholly  unlimited,  but  must  be  governed  by  the  pre- 
cedents established  in  similar  cases.  .Wherever  the 
personal  property  of  a  Lunatic  is  applied  to  any  pur- 
pose but  the  personal  use  of  the  Lunatic,  the  Court 
looks  closely  at  the  legal  rights  of  the  party  in  whose 
favour  the  allowance  is  made. 

The  Lord  Chancellor  : 

For  along  series  of  years  the  Court  has  been  in  the 
babit,  in  questions  relating  to  the  property  of  a  Lu- 
natic, to  call  in  the  assistance  of  those  who  are  nearest 
in  blood,  not  on  account  of  any  actual  interest,  but 
b^ause  they  are  most  likely  to  be  able  to  give  infor- 
mation to  the  Court  respecting  the  situation  of  the 
property,  and  are  concerned  in  its  good  administra- 
tion. It  has,  however,  become  too  much  the  prac- 
tice that,  instead  of  such  persons  confining  them- 
selves to  the  duty  of  assisting  the  Court  with  their 
advice  and  management,  there  is  a  constant  struggle 
among  them  to  reduce  the  amount  of  the  allowance 
xnade  for  the  Lunatic,  and  thereby  enlarge  the  fund 

(a)  Cited  by  the  Lord  Chaaoellor,  in  DunUy  y.  Fitxhar* 
H8 
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liI6.  which,  it  is  probable,  may  one  day  devolve  upon 

^^  themselvea.    Nevertheless,  the  Court,  in  mailing  the 

xpar  e  allowance,  has  nothing  to  consider  but  the  situation 
In  th  M  ii«  f  ^^  ^®  Lunatic  himself,  always  looking  to  the  proba- 
„  bility  of  his  recovery,  and  never  regarding  the  interest 

of  the  next  of  kin.  With  this  view  only,  in  cases 
where  the  estate  is  considerable,  and  the  persons 
who  will  probably  be  entitled  to  it  hereafter  are  other^r 
wise  unprovided  for,  the  Court,-  looking  at  what  it  is 
likely  the  Lunatic  himself  would  do,  if  he  were  in  a 
capacity  to  act,  will  make  some  pro(vision  out  of  the 
estate  fbr  those  persons.  So,  where  a  large  property 
devolves  upon  an  elder  son,  who  is  a  Lunatic,  as  heir 
at  law,  and  his  brothers  and  sisters  are  slenderly  or 
not  at  all  provided  for,  the  Court  will  make  an  allows 
ance  to  the  latter  for  the  sake  of  the  former ;  upon  the 
principle  that  it  would  naturally  be  more  agreeable 
to  the  lunatic,  and  more  for  bis  advantage,  that  they 
should  receive  an  education  apd  maintenance  suitable 
to  his  condition,  than  that  they  should  be  sent  into  the 
world  to  disgrace  him  as  beggars  ^  So  also,  where 
the  father  of  a  family  becomes  a  lui^atic,  the  Court 
does  not  look  at  the  mere  legal  demands  which  his 
vnfe  and  children  may  have  upoii  him,  and  which 
amount,  perhaps,  to  no  more  than  may  keep  them 
from  being  a  burthen  on  the  parish, — ^but;  consideriog 
what  the  Lunatic  would  probably  do,  and  what  it 
would  be  beneficial  to  him  should  be  done,  makes  an 
allowance  for  them  proportioned  to  his  circumstances* 
But  the  Court  does  not  do  this  because,  if  the  Lu- 
natic were  to  die  to-morrow,  they  would  be  entitled 
to  the  entire  distribution  of  his  estate,  nor  necessarily 
to  the  extent  of  giving  them  the  whole  surplus  be- 
yond the  allowance  made  for  the  personal  use  of  the 
Lunatic. 

The  Court  does  nothing  wantonly  or  onnecessariily 
to  alter  the  Lunatic's  p^oi^exty,  but  on  the  contrary 
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takes  care»  for  his  soke*  that,  if  he  recovers,  he  shall         1616. 
find  his  estate  as  nearly  as  possible  in  the  same  coudi-      ^"^'^'^^^ 
9  tion  as  he  left  it,  applying  the  property  in  the  mean    «,  *  ^  * 
time  in  such  manner  as  the  Court  thinks  it  would  have  .   .f '^^^^"  ^ 
been  wise  and  pr  adent  in  the  Lunatic  himself  to  apply       |, 
it,  in  case  he  had  been  capable. 

The  difficulty  I  have  had  was  as  to  the  extent  of  re- 
lationship to  which  an  allowance  ought  to  be  granted, 
I  have  found  instances  in  which  the  Court  has,  in  its 
allowances  to  the  relations  of  the  Lunatic,  gone  to  a 
further  distance  than  grand-children — to  brothers  and 
other  collateral  kindred ;  and  if  we  get  to  the  princi- 
ple, we  find  that  it  is  not  because  ihe  parties  are  next 
of  kin  of  the  Lunatic,  or,  as  such,  have  any  right  to 
an  allowance,  but  because  the  Court  will  not  refuse 
to  do,  for  tlie  benefit  of  the  Lunatic,  that  which  it  is 
probable  the  Lunatic  himself  would  have  done. 


[No  Order  was  made  upon  the  Petition.] 


Dec,  24. 


CUTLER  and  Others  v.  SIMONS  and  Others. 


m^m  Acta  of 

JL  HE  Bill  was  filed  by  the  Trustees  for  sale,  under  Ownership 

a  Conveyance,  of  the  estates  of  Sir  Gerard  Noel  Noel,  amounting  id 
Baronet,   against  the  Defendant  Sunons,   who  had  ^aste,  by 
agreed  to  become  the  purchaser  of  certain  parts  of  alteration  and 
the  estates,  at  a  public  auction,  for  a  specific  per-  conversion  of 

property,  suffi- 
cient to  induce  the  Court  to  order  payment  of  parchase-money  into 
Conrt,  open  the  ground  that  a  Vendor  has  a  lien  on  the  estate  for  the 
amount,  and  might  hafe  filed  his  Bill  to  restrain  tb^  Purchaser  in  pos- 
session from  committing  soofa  acts  of  ownership* 

Though  the  Bill  contained  no  charge  o(  such  acts  having  been  oom- 
mitted,  the  Order  vas  made  on  affidavit  supplying  the  fact;  the  De- 
fcodaai  not  ha?iiig  answered,  nor  being  in  cootempt»  nor  under  any 
4Nrd«r  for  ti««. 

H4 
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formance  of  his  agreement^  and  against  the  necessary 
parties.    The  estates  were  sold  in  several  lots,  on 
the  11th  of  May,  1813,  and  the  Defendant  was  de* 
Glared  the  highest  bidder  for  two  of  the  lots.    By  the 
Conditions  of  sale,  the  purchaser  was,  at  the  time 
of  sale,  to  pay  a  deposit  of  £15  per  cent,  and  sign 
an  agreement  for  payment  of  the  remainder  of  his  pur* 
chase-money  on  or  before  Michaelmas,  1813,  upon 
having  a  good  title,  and  all  outgoings  to  that  time 
cleared  by  the  vendor  ;  in  default  of  payment,  the 
purchase-money  to  carry  interest  at £5  percent,  from 
that  time ;  the  timber  and  timber-like  trees,  &c.  to 
be  taken  at  a  valuation ;  the  amount  to  be  ascertained 
<«  or  before  Michaelmas,  and  paid  for  on  completing 
the  purchase.    The  Defendant  paid  his  deposit,  and 
signed  the  agreement  accordingly ;  and  shortly  after- 
wards agreed  for  the  purchase  of  the  timber  also  at  a 
certain  price,    ki  Michaelmas,  1813,  he  was  let  into 
possession,  and  had  ever  since  continued  in  posses«> 
sion,  and  in  receipt  of  the  rents  and  profits.    The 
abstract  was  duly  delivered,  and  a  conveyance  pre« 
pared  by  tlie  purchaser  in  June,  1814,  which  was  af- 
terwards approved  by  the  vendors,  and  executed  by 
them  and  by  the  Defendant  Sir  Gerard  Noel  Noel,  and 
other  conveying  parties.    The  Bill  was  filed  in  Ocio^ 
ber,  1816,  and  the  Defendant  (the  purchaser)  had  not 
yet  answered,  nor  was  in  contempt,  nor  under  any 
order  for  time. 


Under  these  circumstances,  a  Motion  wa^  made, 
on  the  part  of  the  Plaintiff,  that  the  Defendant  might 
be  ordered,  within  a  fortnight,  td  pay  into  Court  the 
whole  amount  of  his  purchase^money  for  the  estate 
and  of  the  valuation  of  the  timber,  and  that  the  same 
when  paid  in,  might  be  laid  out,  &c.  The  motion 
was  supported  by  affidavit  of  the  above  facts^  and 
that  the  Defendant ''  had  committed  vanioos  acts  of 
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**  ownership  on  the  premises,  viz.  that  he  had  taken 
**  possession,  ploughed  up  part  of  the  meadow-land, 
"  filled  in  ditches,  grabbed  np  hedges,  and  formed 
"  both  the  estates  sold  as  lots  22,  and  23,  into  one.*' 

Sir  S.  RomiUy  and  Dowdeswell,  in  support  of  the 
motion. 
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Wingfield,  for  the  Defendant  Sur  Gerard  Noel 
Noel,  also  supported  the  motion. 

Simpkinson,  for  the  Defendant  the  purchaser,  re- 
sisted the  application  on  the  grounds  that  the  mere 
fact  of  possession  being  taken,  was  not  sufficient  to 
bring  the  money  into  Court,  and  that  the  acts  of 
ownership  stated  in  the  affidavit  were  not  charged  by 
the  Bill.- 

The  notice  of  motion  was  also  objected  to  as  not 
making  any  deduction  from  the  purchase^money  re- 
quired to  be  paid  in,  in  respect  of  the  sum  paid  as  a 
deposit;  but  it  was  answered,  that  this  was  for  the 
purpose  of  covering  the  interest  payable  according 
to  the  conditions  of  sale  from  Michdelmas,  1813,  to 
the  present  time  which  it  was  alleged  would  exceed 
the  sum  specified  in  the  notice. 

T/te  Lord  Chancellor  : 

The  general  rule  is,  that  a  purchaser  not  in  posses- 
sion cannot  "be  required  to  pay  his  purchase-money 
into  Court ;  and  if  by  the  terms  of  his  contract  he  is 
to  have  possession  before  the  conveyance  is  executed, 
the  mere  fact  of  his  taking  possession  under  that  agree- 
ment will  not  entitle  the  vendor  to  call  upon  him  for 
payment;  and  upon  this  ground,  that  the  vendor  has 
a  lien  on  the  estate  for  the  amount.  But,  even  in 
0nch  a  case,  the  Court  will  not  permit  a  purchaser  in 
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possession  to  commit  acts  of  ownership  tending  to 
alter  the  nature  of  the  property  which  constitutes  the 
secuiity  of  the  vendor,  and  upon  which  he  mi^t 
come  into  this  Court,  if  he  pleased,  to  restrain  him 
by 'injunction;  and  affidavits  have,  under  those  cir- 
cumstances, been  allowed  to  show  that  acts  of  that 
nature/  have  been  committed,  even  though  the  Bill 
should  contain  no  allegation  to  such  effect. 


With  regard  to  the  form  of  the  notice,  it  being  ad- 
mitted that  the  amount  of  interest  due  on  the  pur- 
chase-money would  exceed  the  deduccion  clahned 
in  respect  of  the  deposit,  the  order  was  made  ac- 
cording to  the  terms  of  the  motion,  for  payment  into 
Court  of  the  sums  therein  specified,  on  or  before  the 
first  day  of  the  ensuing  term. 

[Reg.  lib.  A.  1816.  fo.  167.] 


Similar  Bills  were  filed  against  the  purchasers  of 
the  several  other  lots;  and  the  like  order  for  payment 
of  the  purchase-money  into  Court  was  made  upon  af- 
fidavits stating  various  acts  of  ownership.  The  acts 
upon  which  these  orders  were  founded  were  the  fol- 
lolling : — Erecting  new,  and  pulling  down  old,  build- 
ings  —  planting  a  new  orchard —  throwing  two  mea- 
dows or  fields  into  one  —  making  a  new  garden  — 
cutting  down  timber  —  under-letting  the  premises  — 
changing  the  tenants  —  turning  a  tenant  out  of  pos- 
session, though  fo  take  possession  himself. 

[See  the  several  instances  in  Reg.  Lib.  1816.  A.  lb, 
150, 151, 159, 160, 165, 166, 167, 168, 171, 172v  480, 
462.] 

Bdl,  Home,  Heald,  Shadwell,  and  Simpkinsom, 
appeared  for  the  different  Defendants. 
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Some  of  the  motions  stood  over,  on  the  ground 
that  the  affidavits  were  not  sufficiently  positive  as  to 
the  allegations  oi  possession  having  been  taken  and 
of  the  acts  of  ownership  said  to  have  been  connnitted, 
-—others  were  opposed  on  the  ground  that  the  al- 
leged acts  of  ownership,  only  amounting  to  acts  done 
in  the  common  course  of  cultivation,  or  necessary  re- 
pairs, were  not  such  as  to  come  within  the  principle 
npon  which  the  order  was  founded.  But  orders  were 
afterwards  made  in  these  also,  upon  the  vendors  con- 
senting that  the  conveyances  should  be  deposited  at 
the  time  of  the  purchase-money  being  paid  into 
Court,  (a) 


iSie. 


(a)  These  orders  appear 
to  have  settled  the  practice, 
partiaHy  adopted  in  some  for- 
mer cases,  sacb  as  Burroughs 
V.  Oakhtf,  Hnd  Dixon  v.  Af- 
/ty,  (ante,  vol.  i.p.d2. 133.37(5. 
n.  378.  D.)  as  to  payment  in- 
to Coort  of  their  purchase- 
moaey,  by  purchasers  in  pos- 


session, by  virtoe  of  the 
agreement,  and  otherwise. 
See  also  Botmtr  y  Johnston, 
vol.  i.p.366. 

The  practice  has  been  far- 
ther recognised  and  explained 
in  the  cases  of  Morgan  v. 
Shaw,  and  Cruichley  v.  Jem- 
ingham,  post,  &c. 


Sir  CHARLES  MORGAN  and  Others  (Trustees  of 
the  Equitable  Insurance  Company)  Plaintiffs  ;        ^f^'  ^'^* 

AND 

CHARLES     MARSACK,  and  Sir  FRANCIS 

BOYNTON,  Bart.  -        -        Defendants. 

fm^  It  is  sufficient 

J.  HE  Bill  stated  that  in  FiBfrruary,  1788;  John  George  ^^  support  a 

Parkhurst,  and  Mary  his  wife,  (formerly  dame  Mary  bjh  of  i^ter- 

Boyntan,  widow  of  Sir  Gri^/A  Boynton,  Bart.)  in  con-  pleader  that 

sideratiou    of  £2200,    granted  to    the    Defendant  each  of  the  De« 

fendants  has  a 

claim  to  the  matter  in  question,  although  one  only  can  maintain  an  Ac« 

lion  at  law,  the  principle  being,  to  prevent  )t  Plaintiff  from  being  doubly 

rexei.     It  is  therefore  not  necesstM-y  that  he  shduld  have  been  ac» 

loally  sued. 
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Marsack  an  annuity  during  the  life  of  the  wife.  That 
on  the  20th  of  the  same  month  a  policy  of  insurance 
for  the  said  sum  of  £2200^  was  granted  to  the  Defen- 
dant Marsack,  by  the  Equitable  Insurance  Company, 
upon  the  life  of  the  saSd  Mary  Parkhurst  That  by 
indentures  of  lease  and  release  dated  the  23d  and 
24th  of  December,  1798,  between  Parkkurst  and  his 
wife  of  the  first  part,  the  Defendant  Marsojck  and 
two  others,  (as  trustees  appointed  by  or  on  the  part 
of  the  said  Mary  Parkkurst,  and  of  the  several  other 
annuitant  creditors  of  the  said  Parkkurst  and  wife,) 
of  the  second  part;  and  the  said  several  other  annu- 
itant creditors  of  the  third  part ;  reciting  that  consi- 
derable anrears  were  due  on  the  several  annuities, 
and  that  the  annuitants  had  agreed  to  accept  the 
the  respective  sums  therein  mentioned,  to  be  charged 
and  secured  as  also  therein  mentioned,  in  lieu  of  their 
annuities ;  the  said  Mary  Parkkurst  appointed,  and 
the  said  Parkkurst  and  wife  granted  and  confirmed, 
to  the  said  trustees  and  their  heirs,  certain  heredita- 
ments which  had  been  allotted  to  the  wife  for  dower, 
upon  trust  to  retain  and  pay  to  the  several  annuitants, 
parties  thereto,  their  executors,  &c.  in  the  first  place, 
interest  at  £5  per  cent,  upon  the  principal  suras  so 
agreed  to  be  accepted  by  them,  and  in  the  next  place 
the  several  annual  sums  therein  mentioned  for  insu- 
rance on  the  said  principal  sums ;  with  a  power  for 
the  said  Mary  Parkkurst  at  any  time  during  her  life 
to  pay  off  and  discharge  the  whole  or  any  part  of 
such  principal  sums. 


In  June,  1815,  Mary  Parkkurst  died,  having  ap- 
pointed her  son,  (the  other  Defendant,)  her  exe- 
cutor. Shortly  after  her  death,  the  Defendant  Mcir-^ 
sack  received  from  the  Royal  Exchange  Assurance 
Office  £1400,  the  amount  of  an  insurance  made  by  him 
with  that  office,  for  a  part  of  the  principal  sua  of 
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£3614,  accepted  by  him  ander  the  trust  deed ;  and 
there  was  then  due  to  him  from  tlie  Equitable  Assur- 
ance Company  upon  the  policy  so  granted  to  him  as 
aforesaid,  according  to  the  rules  of  the  office,  the 
sum  of  £5216,  which  the  Bill  charged  that  the  Plain- 
tiffs, as  trustees  of  the  Company,  were  ready  to  pay 
to  such  person  or  persons  as  should  be  entitled  there- 
to, but  that  the  Defendant  Marsack  insisting  that  he 
was  entitled  to  the  whole  sum,  and  Boynton  on  the 
contrary  insisting  that  Marsack  was  entitled  only  to 
the  extent  of  the  £3614,  and  that  he  the  Defendant 
Boynton  ought  to  be  paid  and  received  the  remainder 
as  executor  of  Mary  Parkhurst,  the  said  Defendants 
.threatened  to  bring  actions   against  the  Plaintiffs 
upon  their  respective  claims,  and  the  Plaintiffs  were 
unable  to  ascertain  to  which  of  them  the  said  sum  of 
£5216  or  any  part  thereof  (except  the  £3614)  be- 
longed ;  therefore  praying  that  they  might  interplead 
and  settle  their  rights  to  the  said  sum ;  the  Plaintiffs 
being  ready  and  willing  to  pay  the  same  to  such  of 
the  parties  as  should  appear  to  be  entitled,  and  in 
the  mean- time  to  pay  the  same  into  Court ;  that,  upon 
paying  the  same  into  Court,  the  Defendant  Marsack 
might  deliver  up  his  p^icy  of  insurance ;  and  for  an 
Injunction  against  both  the  Defendants  from  commenc- 
ing any  proceeding  at  law  in  respect  of  the  sura  so 
due  as  aforesaid. 


1816. 


The  Plaintiffs  now  moved,  upon  affidavit,  that  they 
might  be  at  liberty  to  pay  the  money  into  Court,  and 
for  an  injunction,  and  delivery  of  the  policy  of  insur 
rance,  ^ls  prayed  by  the  Bill. 


The  Motion  was  supported  on  the  part  of  the  De- 
fendant Boynton,  butopposed  by  the  other  Defendant, 
upon  the  ground  that  this  was  not  a  proper  case  of 
interpleader,  both  as  the  Plaintiffs  had  not  been  ac- 


no 
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taalljr  sued^  and  as  only  one  of  the  Defcndantx  had  a 
legal  right  to  sue,  or  was  capable  of  maintaining  an 
action. 

In  reply,  it  was  insisted  that  the  principle  upon 
i^liich  the  bin  of  interpleader  is  founded,  is  to  prevent 
a  Plaintiflf  from  being  doubly  harassed  by  opposite 
claims ;  and  that  an  action  at  law  and  a  suit  in  equity 
were  not  less  a  donble  vexation,  than  two  actions  at 
Jaw.  The  following  cases  were  cited:  Dungetjv.An^ 
gwe  (a),  Angellv.  Haddtn  (b),  SUngsby  y.BouUon.  (c) 

Leach  and  Spranger,  for  the  Plaintiffs. 

Sir  S.  Romilly  and  Wingfield,  for  the  Defendant 
Boynton. 

•Hart  and  Barber,  for  the  Defendant  Mar  sack. 

7%eIjQRD  Chancbllor: 

It  is  necessary  to  a  bill  of  interpleader,  that  the 
Haintiff  should  admit  a  right  in  each  party  to  sue 
him ;  and  that  right  is  admitted  by  the  present  Plain* 


(a)  2  Yes.  Jan.  312.  "  A 
bill  of  interpleader  TPrill  He 
irhere  a  tenant  may  be  liable 
to  pay  rent  to  one  of  two  dif-* 
ferent  peraons.  Both  must 
claim  in  privity  of  contract 
and  privity  of  tenure,  as  in 
the  caae  of  mortgager  and 
mortgagee^  trostee  and  cestuy 
que  truBt.*' 

**  A  mere  claim  ia  a  ground 
of  interpleader."  Langston 
V.  BeybUm,  2  Vea.  jnn.  107. 


(6)  15  Ve8.244.  16  Vea. 
202.  It  is  no  objection  thai 
no  suit  is  instituted,  if  the 
claims  are  made.  Here,  and 
also  in  The  Duke  of  Boftan 
V.  Williams,  4  Bro.  297,  the 
legal  estate  was  in  one  per* 
son. 

(c)  lVe8.&B.334.«The 
Plaintiff  in  a  hill  of  inter- 
pleader  admits  a  title  against 
himself  in  aU  the  Defend* 


See  also  EaH  India  CcMt- 
pany  v.  Edwards,  18yes.37e. 
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tiff.  There  are  many  cases  in  which  bills  of  inter- 
pleader have  been  entertained,  where  the  demand  of 
one  Defendant  was  by  virtue  of  an  alleged  legal,  and 
of  the  other,  of  an  alleged  equitable  right.  That  cir- 
cumstance, therefore,  constitutes  no  objection  to  tke 
application. 


1816. 


In  this  case  a  bill  had  been  filed  by  tlie  Defendant 
Sir  Francis  Boynton,  against  the  other  Defendant,  for 
an  injunction  to  restrain  him  from  proceeding  at  law  to 
recover  the  £5216 ;  anil  an  Injunction  had  been  grant- 
ed, which  was  afterwards  dissolved  upon  the  merits.  * 
It  was  contended  that  the  fate  of  this  Injmction  had 
actually  detehnined  the  rights  of  the  parties,  and  con- 
sequently that  there  was  no  ground  for  interpleader. 
But  theXiordCSftanceaorover-niled  tins  objection  also. 

Itbein^  admitted, however, that  there  was  no  ques- 
tion as  to  the  Befendnnt  Marmck's  right  to  £3200  part 
of  the  sum  in  question,  the  Order  made  was  for  pay- 
ment of  the  £2200  to  the  last-mentioned  Defendant ; 
and  that  the  Plaintiffs  should  pay  £3016  (the  residue 
of  the  £5216)  into  Court,  to  be  laid  out  and  accumu^ 
late,  subject  to  further  order.  Upon  such  payment 
beingmade,  that  the  Defendantbe  restrained  from  pro- 
ceeding at  law  against  the  Plaintiffs,  and  in  case  the 
Plmntiffs  should  not  proceed  to  compel  tlie  Defendant 
Boynton  to  answer  their  Bill,  the  other  DefendaAt  was 
to  be  at  liberty  to  apply  to  the  Court  as  he  should 
be  advised. 

[Reg.  lib.B.  181«.  fo.  272.] 
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Jan.  17. 

Ex  parte  ADAMS. 
Conttrociion 

of  the  act  36  XhIS  was  a  Petition  by  the  Committee  of  a  Luna- 
G.  3.  e.  90.  s.  3.  tic,  who  was  next  of  kin  of  one  Gilman,  (to  whom 
directing  the  also  she  had  taken  out  administration,)  for  an  Order 
transfer,  in  cer-  ^j^  ^^^  Bank  to  pay  him  the  dividends  of  certain  stock 
tain  cases,  of  standing  in  the  name  of  the  said  Gilman,  and  to  trans- 
stock  staa^g  f^^  ^^  g^^^^  ^^^^^  ^^  statute,  (a) 
in  the  name  of 

a  Lunatic  or  of        /^^e,  in  support  of  the  Petition, 
his  committee ; 

stock  standinir  ^^  ^'  Piggott,  for  the  Bank,  objected  that  the 
.  ^^^  pj^^  ^f  Case  did  not  fall  within  the  provisions  of  the  Act, 
another  to  which  says  only  that  **  where  stock  is  standing  in  the 
irhich  the'  Lu-  ^^^^^  of  *  Lunatic  in  his  own  right,  or  of  the  commit- 
natic  is  entitled  tee  of  his  estate  in  trust  far,  or  as  part  of  his  property 
as  adminis-  it  shall  be  lawful  for  the  Lord  Chancellor,  &c.  to  order 
tiator.  the  Accountant-general  to  transfer,  and  to  receive  and 

pay  over  the  dividend." 

Rose,  in  reply,  contended  that  the  words  in  Italics 
might  be  construed  so  as  to  embrace  the  subject  of  the 
present  application. 

But  the  Lord  Chancellor  was  of  opinion,  that 
these  words  were  controlled  by  the  preceding,  which 
limited  it  to  the  case  of  stock  standing  in  the  name 
of  the  Lunatic  himself,  or  of  his  Committee^  and  in- 
fused the  Petition. 

(a)  36  6.  a  c.  9a 
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tOWTEN  t;.  THE  MAYOR  ANB  COMMON-     [MASxEWoflhe 

ALTY  OF  COLCHESTER/  ^^"  *»'  ^ 

.  Lord  C^aV- 

ThE  original  Bill  was  fifed  by  the  Defendaate,  tbe  ^^JJI^^i 

Mayor  and  Commonaby  of  Colchei^er,  agaiast  the  |^|^  5^;,^^  iln^ 

Plaintiff's  Testator,  for  delivery  up  of  deeds  and:  fop  i^ere  shall  be 

an  Lijunction.    By  the  Decree  certain  issues  were  di-  no,  revivor  for 

rected,  upon  which  Verfficts  were  found  for  the  then  costs  alon«,  yet 

Defiendant,  and  the  cause  coBiiag  on  for  fmrther  di-  where  iha^ 

rections,   tbe  Bill  was  dismissed  with  costs.    The  costs  have 

Master  proceeded  to  Ibk  the  cos4»,  and  ceitiied  ac-  been  taxed  pre- 

ceidingly ;  shortly  after  which  the  defendant  died  ▼ioQ'  ^^  ^« 

without  havings  been  paid  his  costs  so  taxed  and  cevti-  abatement,  it 

fied.    His  executor  now  fifed  a  BiH'  piayingthat  the  •f •^  ***«'«"  » 

suit  which  had  abated  by  the  death  of  the  said  De-  "8^^^^  '•^*^* 

fendant,  nUglit  be  revived  against  the  former  PUin-  ^^^^  ^""^^^^ 

ti&,  wha  p«t  in  a  general  Demurreii^  which  was  en-  :    \/^       . ,  * 
,  ..,..*"*?  ^hem  paid ; 

deaTpured  to  be  supported  on  tho  gfsound  tliat  there  ^^^   ^|^^^  ^1^^ 

can  be  no  revivor  for  costs  akme.  abatement  has 

happened  by 
BeftaMi  Newhtni,  in  support  of  the  Demurrer.      the  death  of  the 

party  in  whose 
8w  4r A^flir  Pigg^tt,  WeiimrM^  and  Spe$iC9,  centra,  faf  oar  the  eosu 
centcBidedj^  that  tfais>  being  the  case  of  IheBepseaen-  were  ai^arded, 
tative  of  a  party  deceased^  seekil»g  to  revive  for  pay-  it  is  the  settled 
mmt«f  costs  taxed,  after  an  abatement  by  the  death  practice  of  the 
of  tha  party  in  whose  favour  the  costs  wese  awarded,  Court  that  bis 
cQutituted  <me  of  the  eases  of  ex-ceptien  to  tiie  ge-  represenUtive 

ami  rale.— [The  oas^  was  very  fully  dtseuased  at  the  ™y  ^«^*^*  ^ 

sach  purpose. 

(a)  Daring  this  term  and     Master  of  the  RolU  sat  for 
the  enaning'  ¥aoaliea»  hi  eon-     the  loNi  Chmeeiton  ou  the 


8e^[seaer  of  Uie  severe  illoess     dsys-  when  Hi*  Lordship  sal 
of  the  Fic«-CAaiKvtfor,  the    in  the  Bouse  of  Lords. 

Vol.  n.  I 
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1817.'  bar ;  but,  as  the  doctrine  was  afterwards  so  distinctly 

explained  in  the  judgment  given  by  the  Master  of  the 
Rolls,  it  has  been  thought  unnecessary  to  repeat  the 
substance  of  the  arguments.  After  hearing  what  was 
said  on  both  sides.  His  Honor  obsenred,  that,  on  ge- 
neral recollection,  he  considered  it  as  a  settled  point ; 
but  he  would  consider  the  cases  referred  to,  and,  on 
the  next  sitting  of  the  Court,  he  gave  Judgment  ac- 
cordingly.] 

JTie  Mastbr  of  the  Rolls  : 

Feb.  7.  I  before  said,  that,  upon  general  recollection,  I 

considered  this  question  to  be  perfectly  settled,  al- 
though I  had  never  had  occasion  to  look  into  the  au- 
thorities with  a  view  to  determine  it.  Upon  examina- 
tion of  those  authorities,  it  appears  that  no  point  can 
be  more  completely  at  rest. 


I  think  it  may  be  stated  generally,  that  in  all  cases 
where  the  costs  have  been  taxed  previous  to  the  abate- 
ment, there  is  a  right  to  revive  merely  for  the  purpose 
of  having  them  paid.     But  that  there  is  a  right  to  re- 
vive, where,  after  taxation  of  costs,  an  abatement  is 
caused  by  the  death  of  the  party  in  whose  &vour  the 
costs  were  decreed,  is  a  point  on  which,  for  a  great 
number  of  years,  it  has  not  been  attempted  to  raise 
a  question,  or  even  to  suggest  a  doubt.    It  has  t>een 
assumed  in  every  judgment,  and  conceded  in  every 
argument;  and  the  struggle  has  only  been,  either^  on 
the  one  hand,  to  confine  it  to  an  abatement  by  the 
death  of  the  party  who  was  to  receive  costs,  or^  on 
the  other,  to  extend  it  to  cases  where  there  had  been 
no  taxation. 


In  White  V.  Hayward  (a).  Lord  Hardwicke  treats 
i^as  a  perfectly  clear  point,  and  says  it  had  been  de^ 

.     (a)2Ve8.46K 
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termined  by  himself  ten  years  before,  and  also  by  Sir 
Joseph  Jekyll,  which  must  have  been  at  a  still  earlier 
period.  In  Johnson  v.  Peck  (a).  Blower  v.  Morrett 
(b),  and  Kemp  v.  Mackrtll  {c\  he  uniformly  refers  to 
the  distinction  between  costs  taxed  and  untaxed ;  and 
the  question  with  him  was,  not  whether  there  be  a 
right  to  revive  where  eosts  are  taxed  ;  (for  upon  that 
no  doubt  was  entertained ;)  but  whether,  there  ought 
not  to  be  a  revivor  for  costs  decreed,  although  an 
abatement  happened  before  taxation.  In  Hall  v. 
Smith  (d),  the  attempt  was  tp  distinguish  between 
the  case  of  an  abatement  by  the  death  of  the  party 
who  was  to  receive,  and  that  of  an  abatement  by  the 
death  of  him  who  was  to  pay  the  costs ;  and  thus  the 
very  argument  admitted  the  rule,  that  in  the  former 
case  there  might  be  a  revivor. 


1817. 


LOWTBN 
V. 

The  Mayor, 
&c.  OF 

COLCHESTEV. 


The  case  of  Morgan  v.  Scudamore  («),  is  an  autho- 
rity for  more  than  the  present  PlaintiflFhas  occasion  to 
contend.  There,  the  Master  having  settled  the  amount 
of  the  costs,  but  not  having  made  his  Report  previous 
to  the  abatement.  Lord  Rosslyn  at  first  doubted  whe- 
ther he  should  not  order  the  Report  to  be  entered  nunc 
protunc  ;  and,  on  the  question  coming  a  second  time 
before  him,  he  seems  to  have  taken  a  broader  ground, 
and  to  have  thought  taxation  not  absolutely  necessary 
to  entitle  a  party  to  revive.     In   TJiome  v.  Pitt  (/),  Held,  no  Rc- 
which  came  before  Lord  King  in  1725,  the  Bill  had  vivor  for  coets 
been  dismissed  with  costs,  which  were  taxed;  and  a  except  after 
demurrer  to  the  bill  of  revivor  was  allowed,  on  the  Decree  lo  tc- 

coant;  bat 

(a)  2  Ves.  465.  {e)  2  Ves.  Jan.  313.  3Vc8.  «»« ovemiled. 

{b)  I  Dick.  254.  195. 

(c)  2  Ves.    579.    3  Atk.  (/)  Sel.    Ch.    Ca.  Temp. 

812.  King.  54. 

{d)  1  Bro.  Ch.  Ca.  438. 
9  Diek.  649. 

Id 
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partners  were  in  the  habit  of  drawing  bills  apon  the 
Plaintiff  for  their  acoommodation,  which  bills  the 
Plaintiff  always  accepted,  without  any  valuable  con- 
sideration, on  the  credit  (as  he  alleged)  of  his  father- 
in-law,  and  in  the  confidence  that  he  coold  set  off  at 
any  time  to  the  amount  of  his  bond. 


Joshua  Knight  died  in  June,  1809,  having  made  his 
will,  and  appointed  the  three  Defendants  his  execu- 
tors, who  proved  the  same. 

On  the  23d  of  the  same  month,  a  commission  issued 
against  the  Defendant  Edward  Kniyht,  as  surviving 
partner;  under  which  he  wa^  declared  bankrupt,  and 
an  assignment  made  of  his  separate  estate,  and  also 
of  (he  partnership  estate. 

At  the  time  of  Joshua's  death,  and  of  the  commis* 
sion  issued,  the  partnership  was  indebted  to  the  Plain- 
tiff £8029  in  respect  of  his  acceptances,  of  which 
£5983  135.  was  discounted  at  the  Bank,  and  the  re- 
maining £2045  7s.  paid  away  by  the  partnersliip,  the 
whole  of  which  the  Plaintiff  was  then  liable  to  pay, 
and  afterwards  actually  paid,  to  the  holders  of  those 
bills  upon  application  made  to  him. 


The  Plaintiff  proved  the  £2045  7s.  under  the  com- 
mission on  the  joint  estate ;  and  the  Bank  were  ad- 
mitted to  prove  in  joint  exoneration  of  the  PlaxntifTs 
liability  upon  tlie  several  other  acceptances,  to  the 
amount  of  £5983  13^.  Dividends  were  received  oq 
both  proofs,  by  which  the  sum  proved  by  the  Plain- 
tiff was  reduced  to  £1840  15*.  6rf.,  and  that  pTi>ved 
by  the  Bank  to  £5385  6s.  lOd.  amounting  in  all  to 
£7226  58.  Ad.,  remaining  due  to  the  Plaintiff  from  the 
partnership. 
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Hie  joint  estate  bein^  insvfficieiit  to  pAj  any  ftir^ 
ther  dividend,  the  Assignees  under  tbe  Gommisskm 
filed  a  Bill,  on  behalf  of  themselves  and  all  otfier  the 
joint  creditors  of  the  partnerslup^  who 'should  eome  in 
and  contribute,  against  the  present  D^endants  aB  ex- 
ecutors, and  other  persons  having  beneficial  interests 
under  the  will  of  Joshua  Knight^  cktiming  (among 
other  things,)  to  be  paid  tbe  remainder  of  their  debts 
ont  of  the  real  and  pergonal  estate  of  tbe  .Testator, 
after  payment  of  his  separate  creditors^  and  calliDg 
npon  them  to  account  for  the  same. 


1817. 


Anms 
Kmenr^ 


By  the  Decree  at  the  Rolls,  on  the  96tb  of  Jammnj^ 
1812,  it  was  referred  to  the  Master  to  take'  an  account 
of  the  partnership  debts,  and  it  was  ordered  that  the 
residue  of  the  Testator's  personal  estate,  after  pay- 
ment of  his  separate  debts,  should  be  applied  in  pay- 
ment of  such  partnership  debts  as  should  remain  nil- 
satisfied  after  applying  the  whole  partn^ership  estate 
in  liquidation  thereof,  and,  in  case  the  personal  es- 
tate should  prove  insuflicient,  then  the  Testator's  real 
estate  was  declared  to  be  liable,  under  the  statute 
(€i),  to  make  good  the  deficiency,  and  an  account 
thereof  was  also  directed. 

Under  this  Decree,  the  PlaintiflF  proved  before  the 
Master  the  balance  of  £1840  15^.  6d.  remaining  due 
on  his  proof  under  the  commission ;  but,  depe/hding 
upon  the  Bank  for  carr]ring  in  before  the  Master  the 
£5385»6s.  lOcf.,  which  was  the  balance  due  on  the 
unsatisfied  acceptances,  in  further  exoneration!  of  his 
liability*  confined  his  proof  to  the  fonner  sum,  and 
was  called  upon  by  the  Bank  to  pay,  and  had  since 
actually  paid,  the  amount  of  those  acceptances. 


(a)  47  Geo.  d. «'  for  the  more  eflkduilly  seoarinf  the  pay- 
mtnt  of  traden' debU." 

I  4 
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it  IB  quite  clear  tbat,  as  at  Law  a  joint  cannot  be  set 
oflf  against  a  separate  denaiid,  the  same  rule  prevails 
in  Equity,  and  must  continue  to  prevail  so  long  as 
the  present  system,  in  regard  to  joint  and  separate 
estates,  subsists. 


The  case  of  Ex  parte  Quintin  '(a),  may  be  consi- 
dered as  an  exception ;  but  in  Ex  parte  T\eogoed(b% 
tbe  present  Lord  Chancellor  expresses  his  disuppro* 
bation  of  that  decision. 

Itis  difficult  to  discover  what  wa^  the  precise  equity 
sought  in  the  case  of  Stephenson  v.  ChiMVell.  The 
Plaintiffs  there  claimed  to  retain  their  own  debt  un- 
til they  should  be  divesMd  of  itiby  somebody  having 
a  better  right  to  it  than  themselves.  Bat  it  is  difficult 
to  say  what  they  would  have  considered  a  betterequity 
than  their  own.  Lord  Rosslyn,  itis  true,  uses  some 
e^tpressions  which  appear  to  be  in  favour  of  the  pre- 
sent application ;  but  the  demurrer  was  to  the  whole 
relief  sought,  and  its  being  allowed,  Vas  a  refusal  of 
that  relief  in  any  part  and  to  any  extent. 

According  to  the  scope  of  the  argument,  there  would 
be  hardly  any  rule  by  which  the  right  of  set-off  can 
be  ascertained.  The  criterion  of  set-off  is  supposed 
to  be  the  purpose  to  which  the  debt  is  intended  to  be 
applied ;  since,  if  it  is  wanted  for  the  payment  of 
separate  creditors,  the  Plaintiff  does  not  pretend  any 
right  to  retain ;  he  claims  to  be  entitled  only  in  re- 
spect of  its  intended  application  to  the  payment  of 
joint  creditors.  But  he  is  not  called  upon  to  pay  this 
debt,  in  the  same  character  in  which  he  would  receive, 
as  a  joint  creditor.  His  right  is  not  co-extensive  with 
his  obligation.   His  obligationis  to  pay  the  whole ;  his 


(a)  3Ves.248. 


(&;  11  Vet.  517—519* 
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tight  is  to  Tieccive  only  a  part ;  namely,  his  propor- 
tionate dividend  with  the  other  Jonit  cveditoiv. 

Bill  dismissed  vrith  costs,  (o) 

[Reg.  Lib.  A.  181&  fo.  64S.] 

(a)  See  D^taynts  r.  Nobte,.  Sfe^cA's  ease.  ^ABta^  voL  L 
p.  563. 


lam 


AOMS 


SMITH  V.  GARLAND. 

Ry  agreement  in  writing:,  signed  by  both  parties, 
^mi/AconUractcd  to  sell,  and  CrorUmd  to  purchase^  an 
estate,  which  was  freehold  of  inhoitance,  in  consi- 
deration, of  £1700,  to  be  paid  on  execnting  the  con- 
veyance. The  Bill  was  for  a  specific  performatice  of 
this  agreement  by  the  Defendant  the  purchaser*  The 
answer  set  up  by  way  of  defence  that,  after  the  agree- 
ment was  entered  into,  and  before  the  delivery  of 
the  abstract,  the  Defendant  was  informed  that  a  good 
title  could  not  be  made,  by  reason  of  a  settlement  of 
which  no  notice  was  contained  in  the  abstract.  By 
Decree,  6th  August,  1814,  it  was  referred  to  the  Mas- 
ter to  enquire  and  state  whether  the  Plaintiif  could 
make  a  good  title ;  and  the  Master  reported  that  a 
good  title  could  be  made. 

On  Exceptions  to  the  Master's  Report,  the  princi- 
pal point  was,  that  by  indentures  dated  the  15th  and 
16th  June,  1810,  made  after  marriage,  in  considera- 
tion of  tlie  natural  love  and  affection  which  he  bore 
to  his  wife  and  four  children,  and  for  settling  tl^e  e^ 
lates  to  the  uses  therein-after  mentioned,  and  in  consi- 
deration of  10s.  paid  by  the  lessees  to  uses, ''  e^ 


Rolls. 
Feb.  18— 2a. 

ACoartof 
Equity  will  not 
assist  a  vendor 
in  defeating  a 
prior  volnntary 
settlement 
made  by  him- 
self. 

Purchaser 
objecting  to 
title  on  the 
groand  of  a  vo- 
luntary settle- 
ment made  by 
the  vendor ;  a 
Bill  for  specific 
performance  by 
the  vendor  was 
dismissed,  and 
an  exception  to 
the  Master's 
Report  approv- 
ing the  title 
allowed. 
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an.        Saat  otfMT  caundemtionB/*  the  PbisCiff  mpptMoi, 
^"^''^^'^       granted,  anA^dmrnd,  theesMke  in  qneitiaD  toihe  use 
^^^^^       of  himself  for  life^  with  lemainder  to  the  ose  (rf  his 
wife  for  life;  with iemalluler(m8  topurt)  tohia  eUest 
son  in  fee;  and  as  to  another  part,  to  his  secimd  s<hi 
in  fee ;  and  as  to  a  thiid  paA,  to  his  eldest  daaghter 
in  fee ;  and  as  to  the  residne,  to  his  youngest  daagh^ 
terinfiM;  with  apiotiso  lor  svrviironririp,  and  with 
powers  to  the  fitther  to  appoint  other  uses  among  hiB 
-  children,  and  to  make  exchanges.    The  groond  of  ex* 
ception  was,  that  the  naintiff  conld  not  make  a  good 
title,  by  reasmi  that  the  settlement  was  in  all  events 
J>i]iding  on  liim  the  Plaintiff,  as  Settlor,  and  piecladed 
him  fnwi  selling  the  estate  in  question ;  that  as  a  va- 
loablecensidefation  stig^  Aeieafter  be  shown,  it 
mi|^  defeat  the  pmdkaser^s  title  if  ever  he  had  ocm- 
t^nrrad  with  the  Plainttff  a  aToidiag  the  setaement, 
under  the  statute ;  and  that  the  Court  wfll  not  assist 
a  seler  in  defeating  a  vdnntary  settleuaent  made  by 
himself. 

Bmyom  and  Sugdm,  w  support  of  the  Exception. 

It  is  too  late  to  say  that  a  mere  voluntaiy  settle- 
ment is  not  void  against  a  purchaser,  even  with  no- 
tice ;  but,  although  the  settlement  is  apparently  vo- 
luntary, it  is  still  open  to^proof  of  a  valuable  consi- 
deration having  been  given. — Rex  v.  Inhabiianti  of 
Scammandm  (a), — and  it  was  the  opinion  of  Lord 
Kenyan,  which  has  since  been  generally  acted  upon 
by  conveyancers,  that  a  purchaser  ought  not  to  be 
compelled  to  accept  a  title  so  circumstanced.    Bat 

(a)  3  T.  R.  474.     Rem  v.  133.    A  vdnnUry  deed 

the  InkaUianis  of  Lainden,  become  good  by  milter 

8  T.  R.  919.    And  lee  Fer-  pest  facto.     8o4g. 

rorr  V.  Hherry,  %  Viera.  384  sad  Pttthaten,M9. 
-Ptedgen  v.  Lmigktm,  1  Sid. 
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will  a  Canrt  of  Equity,  in  any  case,  assist  tlie  Set- 
dor  himsdf  m  defeating  his  own  yohintary  settle- 
ment?   The  settlement  is  binding  on  him  who  made 
it ;  and,  so  far  fimnstepping  oat  of  its  way  to  defeat, 
tiie  Court  wUl  interpose  to  compel  the  execution  of 
it,  in  jfaTour  of  a  meritorious  object.     Vernon  v.  Ver- 
nm  (a),  Chtring  v.  Noah  (b},  Newsiead  r.  Searles  (c), 
Burke  ▼.  IkttMon.  (d)    The  case  of  E^ehpi  v.  Tern- 
plar  (e)  is  not  an  authority  against  us,  as  it  only  de- 
cides that  a  purchaser,  diough  wiA  notice,  is  not 
bound  to  see  to  the  application  of  the  money ;  not 
that  the  ChiMien  (who  were  the  objects  of  the  set- 
tlement) might  not  hare  maintained  a  suit  against  the 
Settlor.    See'  also  Leach  v.  Dean.  (/)    A  voluntary 
deed  may  be  made  good  by  many  subsequent  acts, 
both  of  the  Settlor  and  of  the  object  of  the  settle- 
ment ;  and  Rodger^  y,  LangJutm  (g)  has  been  followed 
and  extended  in  many  later  cases.    Brawn  t.  Car- 
ter(Jk\  Oeorger.  Mtlbanke.  (t)    If  tiie  claimants  un- 
^er  the  settlement  had  mortgaged  the  property,  that 
would  have  made  it  good;  add  here,  as  it  is  a  rever- 
sionary interest,  it  is  extremely  probable  that  it  may 
liave  been  mortgaged ;  and  it  is  a  fact  which  the  pur- 
chaser has  no  means  of  ascertaining, 


J8I7. 


Smitk 


Gasx^anq; 


Hart  and  Heald,  for  the  Master's  Beport, 

A  Tolunte^  would  not  be  allowed,  as  against  a 
purchasev^  to  set  up  a  setttement  by  matter  arising 


(a)  2  P.  W.  31M. 
{bJSAMk.  186. 

(c)  I  Aik.  265. 

(d)  Skigd*  •  Vendors  and 
Parcbaaara,  547.  Reg.  Lib* 
l804.fo.I2IS.A.  See  Sloane 
r.  Cadogan,  Sagd.  Vettdon 
and  Parebasar^  App.  Moi  22. 

(e)2  Bro.  P.C.  148.   A|i4 


•ec  IS  Ves.  Jan.  91.  'where  the 
Lord  CkaneeUor  observes, 
that  the  printed  Reports  are 
▼ery  imperfect. 

(/)  IChtt.  Rep.78, 

ig)  1  Std.  133. 

(A)  1  Yes;  868. 

(i)9V<s.l90, 
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ex  post  facto ;  and  there  was  sufficient  evidence  before 
the  Master  that  there  existed  no  valuable  considera- 
tion for  the  settlement.      There  in  no  distinction 
between  a  settlement  without  any  consideration  and 
where  the  consideration  is  merely  meritorious.    Doe 
V.  Manning  (a).    In  Ferrars  v.  Cherry  (6),  the  pur- 
chaser was  put  upon  an  enquiry,  whether  there  had 
been  articles  prior  to  the  marriage  ;  and  Lord  Hard- 
wicke,  in  observing  upon  that  case,  says,  the  Repor- 
ter was  mistaken — that  he  inclined  to  think  it  was  left 
uncertain  on  the  face  of  the  settlement,  whether  it 
was  made  before  marriage  or  not ;  and  he  denied  its 
authority  (c).    In  Buckle  v.  Mitchell  (d),  the  contract 
had  been  made  with  the  express  view«of  getting  rid 
of  the  settlement ;  and  there  was  a  meritorious  con- 
sideration for  the  settlement ;  but  a  specific  perfor- 
mance was  decreed.    In  this  case,  the  Plaintiff  does 
not  come  into  Court  to  set  aside  the  settlement.     H e 
has  no  occasion  to  do  so,  the  settlement  being  abso- 
lutely void  by  the  statute. 

[The  Master  of  the  Rolls.    Only  as  against  pur- 
chasers for  valuable  consideration.]  (e) 


To  set  up  this  deed  as  a  ground  lor  non-performance 
of  the  agreement  to  purchase,  would  be  to  defeat  cre- 
ditors of  a  security  which  they  have  a  right  to  rely 
on ;  and  that  was  the  principle  of  the  MS.  case  in 
the  Exchequer,  cited  in  Doe  v.  Manning  (/). 

The  Master  of  the  Rolls  (stopping  the  reply): 
The  cases  referred  to  are  cases  in  which  the  par- 


(a)  9  East,  59. 

(6)  2  Vern.  384. 

(c)  In  Senhouse  v.  Earle, 
Amb.  289.  Bat  see  Sug- 
rftfft'i Vendors  and  Parchasers, 
M4. 


(d)  18  Ves.  100.  Met- 
Qulfe  ?.  Pulveriofi,  1  Ves- 
and  B.  180. 

{€)  Stat.  27  EHz.  c.  4L 
(f)StandonY.  Ckariur^odL 
9  Bast,  $4, 70. 
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chaser  was  Plaintiff,  and  are  altogether  different  from 
a  case  where  the  Settlor  comes  into  this  Court  for  the 
purpose  of  defeating  his  own  setUement.  A  purcha- 
ser has  in  Equity  the  same  rights  as  at  Law,  under 
the  statute ;  and  the  voluntary  settlement,  as  against 
him,  cannot  stand.  But  the  party  who  made  the  set- 
tlement has  no  right  to  disturb  it.  As  against  him- 
self, it  is  valid  and  binding.  A  Court  of  Equity  re- 
mains neutral  with  respect  to  it.  It  will  not  impede 
the  sale  by  which  he  seeks  to  get  rid  of  it,  as  was  de- 
cided by  ThehoRD  Chancellor  in  the  case  of  PvU- 
vertoft  V.  Pulvertoft  (a) ;  but  neither  will  it  assist  him. 
It  will  not  interfere  in  any  manner  respecting  it. 


1817. 


In  this  case,  there  is  no  party  before  the  Court  who 
is  an  object  of  the  provisions  of  the  statute.  The 
vendor  is  not  within  the  contemplation  of  the  statute. 
The  purchaser  might  claim  the  benefit  of  it;  but  he 
does  not — ^he  repudiates  it.  As  between  the  Settlor^ 
and  the  objects  of  the  settlement,  it  is  a  perfectly 
binding  settlement;  and  the  Plaintiff  has  no  ground 
whatever  for  the  relief  he  prays. 


[Exception  allowed.    Bill  dismissed,  without  costs.] 
Reg.  Lib.  B.  834. 
(a)  18  Yes.  84. 
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Rolls. 
Feb. ». 

Testator  by 
Will  charges 
all  his  estates 
with  payment 
of  debts,  and 
makes  his  son 
residuary  de- 
visee; after- 
wards purchases 
copyholds 
which  are  duly 
snrrendered  to 
the  use  of  his 
will,  and  by 
codicil  devises 
those  copyholds 
to  bis  son  in 
fee. 

The  codicil 
be)d  a  republi- 
cation of  the 
will  so  as  to 
subject  those 
ropy  holds  to 
the  payment 
of  debts. 


ROWLEY  V.  EYTON. 

Thomas  fyrOJVmade  Us  Wm,  duly  ejitc^ed 
\o  pasa  real  estates.  Id  the  words  following : — ''  I 
**  offdn  and  direct  that  all  my  just  debts  aad  faiieraL 
**  jospeBees  shall  be  in  the  first  place  paid  and  dt&- 
**  charged,  and  with  the  payment  tbered^  I  charge  all 
'f  my  real  and  personal  estate,  i  appoint  my  son 
**  Thomas  Ejfion  sole  execntor  ef  this  my  will,  and 
''  I  give  and  bequeath  unto  my  said  son  all  the  resi- 
''  due  eC  my  estate  and  property  both  real  and  per- 
**  sonal  e^er  wUdi  I  ha¥e  any  disposing  power/' 

Allef  Bmkiag  las  will,  the  Testator  purchased  se- 
veral eepyhoU  estates  held  of  the  manor  of  Vrocl:-* 
tMBTcHns,  which  he  smsendlBsed  ^  to  sudi.  uses  as  be 
''  should  by  will  or  any  codicil  thereto  appoint ;"  aisd 
he  subsequently  made  a  cedtoil  to  his  will,  also  duly 
executed  to  pass  real  estates,  in  the  words  following : 
*f  i  hereby  gii^i  devise,,  awt  bcqoeath  untia  my  som 
'*  Thomas  Eyton  and  bis  heirs  for  ever,  all  my  copy- 
**  hold  estates  within  the  manor  of  Wrockwardine.**  • 

The  Testator  died  after  making  this  codicil,  leav* 
ing  his  son  nomas  Eyton  his  heir  9.t  law,  and  heir  ac* 
cording  to  the  custom  of  the  manor. 

A  Creditors'  Bill  was  filed  against  Thomas  JB^totm 
the  son,  to  make  the  after-purchased  copyholds  sal>« 
ject  to  the  payment  of  the  Testator's  debts. 

The  question  was«  whether  the  codicil  was  a  repub^ 
Ucationof  the  will. 
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Sir  S.  Bomilly  and  Harrison,  for  the  Plaintiff. 

Bmyonand  Beys  (or  the  Defendant^ 

Contended^  that  the  after-parqhased  estates  being 
specifically  devised  by  the  codicil,  made  it  a  case  of 
exception  from  the  general  nde.  Barney.  Crmo€{d)f 
Plgott  V.  WaUer  (6),  and  OoodHtU  ▼.  MeredHh  (c), 
were  cited. 


1S9 


]817« 


7%e  Master  0/  the  Rolls,  withoat  hearing  the 
reply,  decided  that  the  codicil  was  a  repubHcatioa  of 
the  will,  so  as  to  make  the  after-purchased  estates 
subject  to  the  devise  for  paymait  of  debtsi ;  and  he 
decreed  accordingly.  • 

[Reg.  lab.  1616.  fo.GSO,] 


(a)  1    Yes.  Jan.   486.    4 
Bro.C.C.2. 

(b)  7  Yes.  98. 


(c)2M.&S.&  Andsse 
Hulme  v.  Heygate,  ante,  Tof. 
i.386. 


Vol..  II. 
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Hoi'i'«^.  MASSEY  V.  HUDSON. 

Feb. '26.  27.28. 

DeTiMof  an  ThOMAS  WILKINSON  devised  to  hifi  wife  for 
esUte,  charged  UfOi  and  Bitot  her  death  to  John  Power,  in  fee>  charged 
with  two  aeve-  with  an  anniiity  of  £86  to  Elizabeth  Power,  for  life ; 
ral  legacies  <'  subject  also  to  and  chargeable  with  the  following 
to  A.  and  B. ;  payments^  t.  e.  £300  to  Edward  Power,  to  be  paid  to 
and  in  case  A.  j^^^  ]^  executors,  admimstrators,  or  assigns,  within 
or  B.  die  with-  twelvis  months  after  the  death  of  EJizabeth,  in  case 
oat  lawful  iMae,  gj^^  ^j^^i  jj^ppen  to  survive  my  wife,  with  interest 
!lf ^th!*llw**t^  at  £4  per  cent,  from  the  death  of  the  said  Elizabeth  ; 
,  .  ^  ^  and  the  further  sum  of  £900  to  Yirqinia  Power,  to  be 
legacies  to  go  .,       ,        ,  ,    .   . 

to  the  sar?'  ^  ^  *  executors,  administrators,  or  assigns, 
hisexecatore  '  ^^^^  twelve  months  after  the  decease  of  Elizabeth, 
&c.  A.  dies  ^^  ^^^^^  ^®  ^^  Elizabeth  shall  happen  to  survive  my 
without  issoe  ^^^'  with  interest  at  £4  per  cent,  from  the  death  of 
in  the  Testa-  the  said  Elizabeth.  And  I  do  hereby  order  and  dinict^ 
tor's  life-time,  thatin  case  the  said  Edward  Power  or  Virginia  Power ^ 
Held,  the  I4H  shall  die  without  lawful  issue,  then  the  whole  of  the 
gacy  lapsed,  the  said  several  sums  of  £800  and  £300  shall  go  and  be 
contingency  on  paid  unto  the  survivor  of  them,  his  or  her  executors, 
which  it  was  administrators,  or  assigns."  And  he  appointed  his 
given  over  be-  wif<f  executrix, 
ing  too  remote. 

Qmere,  if 
it  had  been  to  the  survivor  only,  and  not  to  his  executors,  &c.  in  which 
case  it  seems  that  the  survivor  might  have  taken,  as  a  personal  benefit 
the  failure  of  issue  being  construed  to  be  restricted  to  a  dying  without 
issue  in  his  life-time.  / 

QiMere,alifo,  if  the  limitation  over  had  been  immediate  on  the  death ;  * 
in  which  case  it  seems  that  it  would  have  vested  in  the  survivor,  and 
not  have  lapsed  by  the  death,  of  il.  in  the  Testator's  life-time. 

^6*300  to  il.  to  be  paid  to  him,  his  executors,  &c.  within  12  months 
after  the  death  of  B.  tn  case  B.  shall  Happen  to  surwhc  my  wife.  The 
latter  words  construed  with  reference  only  to  the  time  of  payment,  and 
not  to  make  void  the  legacy,  B*  having  died  in  the  life-time  of  the 
TesUtoPs  wife.  \ 
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Bdward  Power  died  in  the  Testator's  life-time, 
leaving  a  widow^  but  no  issue.  Elizabeth  Pchotr 
also  died  in  the  Testator's  life-time. 

Vtrffinia  Power  survived  the  Testatot,  at&d  married 
Massey,  who  died  in  his  wife's  life*-time,  intestate  as 
to  the  two  legacies  of  £800  and  £800.  His  widow 
late  Virginia  Power,  cUed  in  1808,  (leaving  the  Testa- 
tor's widow,)  and  left  issue,  the  Plaintiff,  to  whom 
shebeqeathed  all  her  property,  and  appointed  the 
Defendant  Hudson,  her  executor. 

John  Power t  the  reversioner  named  in  the  will>  also 
died  in  the  life-time  of  the  Testator's  widow ;  upon 
whose  death,  in  1812,  Hudson,  (the  executor  of  Vir^ 
ginia  Power),  purcha^^d  the  estate  which  was  charge 
ed  by  the  will  of  the  Testator  with  these  several 
payments. 

As  to  the  construction  of  the  will^  it  was  con^ 
tended  on  the  part  of  the  Plaintiff,  that  the  vtoida, 
"  in  case,  Elizabeth  shall  survive  my  wife,''  did  not 
coBstitae  the  condition  on  which  the  legacies  were  to 
become  payable;  but  only  related  to  the  time  of 
payment^  which  was  in  that  evenf,  to  be  postp<med  to 
the  end  of  a  twelvemonth  after  the  decease  of  JE2tza- 
beth.  And  this  construction  was  held  by  fits  Honor 
to  be  clearly  right,  stopping  the  reply  on  that  point. 

The  other  question  was  as  to  the  legacy  to  Edward 
Power,;  whether  it  lapsed  by  the  death  of  Edu^rd  in 
the  Testntor's  life-time,  or  passed  to  Virginia  by  vir*- 
tae  pf  the  clause  of  survivorship. 

J3^// and  Hea/d  for  the  Plaintiff. 

The   objection  is/  that  this  legacjr  If^piyed,  i>y  the 
•  K  2  '' 
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^k«th  of  Edward  Power  in  the  Testator's  life-time. 
But,  wb^e  a  legacy  is  given  to  cue  for  life,  witkre- 
mainders  over,  or  legacies^  as  in  this  case,  to  two,  vitii 
benefit  of  survivorship,  the  death  of  the  first  taker, 
or  oi  one  of  the  two  legatees,  in  the  life-time  of  the 
Te8taior»  will  not  defeat  the  interest  of  the  re - 
mainder-vian  or  survivor.  WilHng  v.  Bayne  (a),  lad- 
SfmH  v«  Bickman  (h),  Perkiw  v.  Mickleihwayie  (c). 
Therefore,  EduHird  having  died  without  issue  in  the 
Testator's  life-time,  the  legacy  intended  for  Edward 
vested  in  Virginians  the  survivor,  unless  the  limi- 
tation itself  should  be  considered  as  void,  the  legacy 
being  g^ven  ovar  on  an  indefinite  failure  of  issue. 
But  as  to  that,  see  Hughes  v.  Sayer(d)y  NichoUs  v. 
Skinny  {e\  King  v.  Withers  (f),  and  Barhw  v.  Sed- 

Sir  S.  BonUlly,  and  Shadwell,  (or  the  Defendant. 

Supposing  the  legacies  to  have  vested,  the  limita- 
tion over  is  void  as  being  too  remote.  If  the  wiU 
had  8t<^ped  at  the  word  "  survivor,"  it  would  HbJI 
within  some  of  the  cases  wliicfa  have  established  an 
excepticNi  to  the  general  rule.  But  here  it  is,  "to 
the  survivor,  his  or  her  executors,  administrators,  or 
assigns/*  which  excludes  the  idea  of  a  personal  be- 
n^t,  and  necessarily  extends  it  to  an  indefinite  fiEiihiTe 
ef  issue.  In  ifkholls  v.  Skinner,  where  the  words 
were  *'tothe  survivor  and  his  heirs/*  and  which 
would  therefore  be  a  case  in  point  for  the  Plaintiff, 
supposing  it  to  he  a  tomplete  authority,  the  distnic- 
tion^deated  by  these  words  does  not  appear  to  ha^^ 
t^eea adverted  tain  the  argument,  and  the  decision  is 
on  a  ground  which  iqppears  to  be  wholly  Bicoiisi»- 

(a)  3  P.  W.  1 13.  (rf)  I  P.  W.  634. 

(6)  2  Vern.  61i.3P.  W.         (e)  Pre.  Cha. 528. 
114.  n.  (J)  Yon.  ill. 

(c>  i  P.  W.  274  (^)  17  Ves.  479. 
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tent ;  besides  wbicb,  the  report  of  the  case  is  extre- 
mely imperfect.  ' 

Hie  reasoning  in  Hmgkesv*  &iyer  is  directly  at  ya** 
nance  witli  the  Plaintiff's  claim ;  going  on  the  per* 
sonal  enjoyment  intended  for  die  sunriyor,  which  he 
ooald  not  have  had  vnless  he  were  alive  at  the  tima 
of  the  contingency  happening.  It  therefore  establishes' 
the  veiy  distinction  which  in  this  case  wonld  operate 
to  e^Lolude  the  Plaintiff.  In  BeauclerkY.  Dormer  (a). 
Load  Hardwicie  held  the  gift  over  to  be  void«  the 
words  of  limitation  not  being  suffered  to  restrain  the 
general  construction  of  a  dying  without  issue,  to  an 
indefinite  failure  of  issue.  There  indeed  the  limita- 
tion over  was  not  to  the  aunrivor,  but  the  intentioa 
in  favour  of  a  particular  individual  was  as  strongly 
marked  as  if  that  word  bad  been  used. 


1819. 


MASSftt 

HoMoti; 


r/ie  Mastbr  q^  the  Rolls  : 

I  think  the  bequest  over  in  this  case  is  too  remotei 

A  bequest  to  A,  after  the  death  of  JB.  does  not  im«' 

port  that  A.  must  himself  live  to  receive  the  legacy. 

The  interest  vests  at  the  death  of  the  Testator,  and  is 

transniissible  to  representatives  who  Will  take  when«> 

ever  the  event  of  JB.'s  death  may  happen.     So,  if 

the  bequest  be  to  il.  in  case  B^  shall  die. without  is^ 

sue.     If  that  were  allowed  to  be  a  good  bequest^ 

AJ's  representatives  would  be  entitled  to  take  at 

whatever  time  the  issue  might  fail.      It  is  for  that 

reason  that  it  is  held  too  remote.    Bat  if  A.  is  per^ 

sQually  to  take  the  legacy,  then  the  presumption  U 

strong  that  an  indefinite  failure  of  issue  cbttld  net  bii 

in  the  Testator's  oontemplatian.  >      i: 

Prima  facie,  a  be(]^uest  over  to  the  survivor  of  tw 
persons^  after  the.  death  of  on^  without  issue^  fur- 

K8 


IM 
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1817; 


Vassbt 

V. 


uishes  tliis.preaumpKt40ii ;  for  it  will  be  intended  that 
the  survivor  was  meant  individually  and  personally 
to  enjoy  the  legacy,  and  not  merely  to  take  a  vested 
interest,  which  might  or  mi^htnol  be  accompanied 
by  actoal  possession;    For,  if  the  survivorsliip  be 
necessary  only  to  vest  the  interest^  and  to  reader  it 
transmissible,  the  objection  of  remoteness  is  not  at  all 
obviated,  and  the  restrictive  presumption  does  not 
arise.    Now,    the  addition  of  the  words  **  execu- 
tors, administrators,  or  assigns,"  excludes  the  pre- 
sumption that  it  was  a  mere  personal  benefit  tiiat 
was. intended  for  the  survivor.    For,  'though  there 
should  be  no  such  failure  of  issue  as  would  enable 
him  personally  to  take,  yet  his  representatives  would 
he  entitled  to  claim  in  his  right  whensoever  the  failure 
of  istme  should  happen.    I  cannot,  therefore,  acqui- 
esce in  the  decision,  as  reported,  in  NicholU  v.  iSfctit- 
ner,  as  itis  repugnant  to  the  very  principle  on  which 
it  professes  to  proceed.    For,  how  could  it  be  said 
that,  as  the  will  was  worded,  it  must  be  a  dying  with- 
out  issue  in  such  a  manner  as  that  th.e  survivor  might 
take  ?    Try  it  by  this  test.     .Suppose  a  bequest  over 
after  an  iadetioite  failure  of  issue  were  good,  andtiiat 
the  issue  of  the  person  first  dying  were  not  to  fail  fcv 
fifty  years  after  the  death  of  the  survivor ;  how  could 
the  claim  of  his  representatives  at  that  period  be  ex* 
eluded  t    They  would  say.  Our  Testator  was  the  ««■• 
vivOT ;  he  therefore  took  a  vested  interest  in  the  legacy^ 
and  the  event  has  now  happened  on  which  it  was  given 
to  him.    Could  it  be  said  that  the  legacy  was  pensoAal 
to  th0  individual^  and  that,  if  he  himsdf  did  notlivo 
tJilibtiCOttld  veat  in  possession,  nobody  could  claim  in 
the   character  of  his  repr^entative  ?    The  answer 
would  be,  that  by  the  express  words  of  the  will  it  is 
giV^d  to  him  and  his  representatives.     It  is  therefiMne 
iiota^ersonal  but  a  transmissible  interest,  and  coa« 
sequently  the  ground,  fails  oitii^ch  alone  the  word^ 
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**  dying:  withoat  issue/'  conld  have  received  a  le- 
utricted  interpretation. 

Decree  for  the  Defendant  to  pay  to  the  Plaintiff  his 
costs  of  the  suit.  The  Plaintiff  entitled  to  the  legacy 
of  £300  bequeathed  to  Virginia  Power,  which  was 
directed  to  be  raised  by  sale  of  a  sufficient  part  of 
the  real  estate.  The  legacy  to  Edward  Power  was 
declared  to  have  lapsed. 


1% 


1BI7. 


'Mabsry 
Hvsaoii. 


On  a  following  day.  His  Honor  said,  that  on  com- 
paring the  report  of  Nicholb  v.  Skinner  with  the  Re- 
gister's book,  he  found  the  case  had  been  wholly  mis- 
represented ;  it  being  in  the  report  supposed  that  one 
of  the  children  had  died,  and  that  the  question  arose, 
on  the  death  of  that  child  without  issue,  as  to  the  in- 
terest of  the  survivors ;  whereas  the  true  facts  of  the 
case  were  as  follows : 


March  3. 


Reg.  JLib.  1719.  B.  fo.  522. 

John  Nieholls  by  his  v/fll  devised  to  his  three  ch8- 

dren(wliom  he  named  executors,)  all  his  moiety  of  a 

eertain  messuage  and  tenement,  &c.  and  gave  to  them 

his  £2800  capital  stock  in  the  bank,  with  the  produce 

Aereof^  to  be  equally  divided  among  them,  share  and 

share  alike,  and  to  be  psdd  to  them  by  his  Trustees, 

(therein  named)  at  their  respective  ages  of  twenty-one, 

or  days  of  marriage;  and,  if  any  oiihem  i^ould  die 

before  that  age  ormarriage,  or  if  aqy  of  them  should 

die  withont  issue;  then  the  share  or  shares  of  hkn  or 

them  so  ^ying,  to  go  to  the  survivors  or  survivor,  and 

to  their  heirs  ;  and  he  appointed  the  several  peisons 

therein  named  as  Trustees  and  Overseers  of  his  wiO^ 

upon  spedial  trust  to  receive  the  said  £2800  stook, 

attd  the  produce  thereof  for  the  usea  before-mentioned. 

K4 
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Massbt 


Th^  eldest  son,  on  attaining  sev^enteen,  proved  the 
will;  and  having  afterwards  married^  while  yet  un- 
der 21^  filed  a  Bill  against  the  two  younger  children 
and  the  Trustees,  insisting  that,  on  the  event  of  his 
marriage,  his  share  hadbeoome  payable,  and  praying 
an  account,  aad  to  be  paid  accordingly. 

The  Trustees,  by  their  answer,  admitted  that  the 
Plaintiff  was  not  entitled,  until  he  attained  twenty- 
one,  to  have  the  possession  or  management  of 
any  more  than  the  interest  of  his  share ;  the  will 
directing  that,  in  case  of  the  death  of  any  of  the 
children  without  issue,  his  or  their  share  or  shares 
should  go  to  the  survivors  or  survivor. 

The  Decree  was  for  an  account;  and   that  the 
Plaintiff's  share  of  the  rents  and  profits  of  the  real 
estate,  as  well  as  of  the  residue  of  the  personal  es- 
tate, be  brought  before  the  Master  to  be  by  him  placed 
out  at  interest  on  such  security  as  he  should  approve^ 
for  the  Plaintiff's  benefit,  till  he  should  attain  twenty- 
one  ;  the  interest  thereof,  together  with  the  said  rents 
and  profits  to  be  paid  to  him  in  the  mean-time*  And^ 
as  to  the  Bank  Stock,  the  same  to  remain  as  it  then 
did ;  and  the  Plaintiff,  on  attaining  twenty-one,  to 
have  one  third  of  the  said  stock,  and  the  produce 
:  thereof. 


From  this  it  is  evident  that  the  question  was  rais- 
ed, as  to  the  survivorship,  and  that  the  bequest  o^^r 
on  failure  of  issue  was  treated  as  a  void  bequest ; 
pince,  on  attiuniug  twenty-one,  tlie  Plaintiff  was  to 
have  his  third  part  eonveyed  to  him  absolptely.  So 
far,  therefore,  fifom  clashing  with  the  authoritiea  fol- 
Jpwed  m  the  present  case,  it  is  an  additional  aatbo- 
ri^  im  favour  ot  the  decieion. 
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IttT. 

CHRISTIE  V.  CRAIG  and  Others. 

Feb.  27. 

Sir  iSoimifZ  iiom%  moved,  ea  tka  piurt  of  the  Plains 
tiff,  a  part-owner,  for  an  i^janction  to  restrain  the      injancUoiit^ 
sailing  of  a  ship,  unless  upon  security  giTen  hy  the  r«tir«inth6Mnl- 
Defendants,  the  other  part^wners,  to.che  amount  of  ingof  aship 
his  share.    It  appeared  that  the  slup  was  intended  to  npoa  th«  appli«> 
sail  the  next  day,  and  the  affidavit  in  support  of  the  cation  of  a  part- 
motion  did  not  state  any  circumstancos  wl|ich  might  owner,  refoaed  ( 
have  accounted  for  the  Plaintiff's  delay  in  applying  ;  ^here  tha  ahip 
but  it  was  nevertheless  urged  that,  a%aU  the  Defend-  ^^  inteaded  to 
ants  must  be  taken  to  have  known  ^tbe  rule  by  which  ■•**  **••  ***** 
part-owners  are  bound,  via.  not  to  send  a  ship  to  sea  ^^^'  ^^  **  ^^ 
against  the  consent  erf  the  other  part-owners,  without  ^^  «PP«*>^    y 
giving  security,  they  had  no  right  to  object.  thaaffidaTitfila* 

la  support  of  the 

Tke  Loud  Chakcbllor,  however,  said,  that  the  "^  '^" 
^.  .     -^  1  ...       .1       r.  ,  there  were  any 

Plamtiffcame  too  late,  just  as  tjiie  ship  was  about  to  ^..^^^.».^^. 

circainsuuiees 

sail ;  and  that  he  would  make  no  oider,  at  least  with-  ^^  account  for 
out  knowing  what  opportunity  the  party  might  have  ^j^^  pj^inUfftg 
had  of  coming  sooner,  when  he  had  lain  by  till  after  ^^\^y  j^  ,pp|y, 
charter-parties  were  madcj  exposing  the  Defendant3  ing. ' 
to  the  risk  of  demurrage,  and  other  like  consequences. 

'Slo  Order  was  made. 
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IWT. 


p^j2Q  MORGAN  17.  SHAW, 

There  can  be  X  HE  Bill  was  for  the  specific  performance  of  an 
no  reference  of  agreement,  dated  the  28d  o{  December,  1813,  for  the 
4Hle/ except  purchase  by  the  Defendant  for  £9000  of  an  estate 
w.h«re  the  title  contracted  to  be  sold  by  the  Plaintiff,  **  in  as  large  and 
onljr  is  in  die-  ample  a  manner  as  the  same  was  then  occupied  by  the 
pole.  Plaintiff's  tenant ;  by  which  the  sum  of  £100  was  to 

GeneriiUy,       ^^  ^^^  immediately  by  way  of  deposit ;  the  Plaintiff 

a  purchaser         ^^  deliver  an  abstract  on  or  before  the  1st  of  March, 

not  1814,  and  to  4educe  the  title  at  his  own  expense ;  and 

on  or  before  th#Mth  of  June  following,  on  receiving 

/.I.  fi^in  the  Defendtnt  the  remainder  of  his  purchase- 

MOO  of  the  es-  .  .    ,  -    . 

.  .       , .  .        money,  to  execute,  at  the  costs  and  charges  of  the 

his  purchase-      Defendant^  a  proper  conveyance ;  the  Defendant  to 

money ;  but  in  ^*^^®  possession  of  part  of  the  premises  on  the  3d  of 

a  case  ^^here  he  f^brmary,  and  of  the  remainder  on  the  1st  of  May, 

was  willing  to     1®14 ;  and  it  was  provided  that,  if  by  reason  of  any 

give  up  posses-  obstacle  (othor  than  a  defect  of  title,  Which  should 

sion,  which  he.  not  be  cured  by  the  vendor  on  or  before  the  86th  of 

had  taken  under  December,  1814,)  the  purchase  was  not  completed  on 

the  agreement,   or  before  the  24th  of  June,  the  Defendant  should  pay 

and  it  was  a       interest  on  his  purchase-money  from  that  time — ^if  the 

question  whe-     purohase  was  not  completed  through  a  defect  of  title, 

ther  there  was,   ^^^  Plaintiff  to  return  the  deposit— the  abstract  and 

OP  no  ,  a  su  -     agreement  to  be  laid  before  counsel  on  the  part  of  ven- 

\\jpL     *  dor  and  purchaser — and,  if  such  counsel  should  be  of 

//       r     d  t    ^P^^^^  ^^^^  ^^  S^^  ^^^  could  be  made,  the  agree- 

of  the  purchase- . 

money  into  ^^  deposit  was  paid,  possession  delivered,  and 

Cpnrt.  ^^  abstract  sent  to  the  Defendant,  according  to  the 

agreement.    The  abstract  was  laid  before  counsel, 

who  were  of  opinion,  that  a  good  title  could  not  l»e 

made.    The  Defendant  sent  to  the  Plaintiff  notice  of 
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this,  and  that  the  agreement  was  consequently  at  an  1817, 

end,  on  the  aOth  of  December,  1814. 

The  Defendant,  by  his^ianswer,  insisted  that  ittvas 
the  iolflfttion  of  the  parties  to  the  agreement,  in  fixing 
the  asth  of  December,  1814^  as  the  time  for  c«»Biplet- 
ing  the  title,  that  the  agreement  shoald  fail  if  not  in 
that  respect  litdrally  fulfilled ;  and,  a  good  title  not 
having  been  made  by  that  time,  he  sttbmitteid  that  he 
was  wholly  released  from  the  agreeiMnt. 

Aft^  the  Bill  was  filed,  the  title  was,  by  the  De« 
fendaat's  consent*  again  submitted  to  counsel,  but  on 
an  e3q[>ress  stipulation  that,  if  not  approved,  the  agree-  , 
ment should  be  cancelled;  and,  in  Ifay  1815,  a  se- 
cond opinion  was  given  against  the  title.  Subse- 
quently to  this,  further  evidence  was  furnished,  and 
the  Plaintiflf  filed  a  supplemental  Bill,  to  which  the 
Defendant  put  in  an  answer,  insisting  on  various  acta 
of  delay  by  the  Plaintiff  in  making  out  his  title ;  that, 
in  allowing  a  further  opinion  to  be  taken,  he  (the  De- 
fendant) had  intended  only  to  give  reasonable  time, 
and  not  to  keep  the  contract  always  on  foot ;  and  that, 
under  the  circumstances,  he  was  fully  justified  in  re- 
fusing to  complete  the  contract. 

Tlie  Defendant  had  repeatedly  offered,  both  before 
and  after  the  second  opinion  was  taken,  to  give  up 
possession  of  the  estate,  and  pay  a  fair  rent  for  the 
time  that  he  had  continued  in  possession. 

The  Plaintiff  now  moved  for  a  reference  to  the  Mas- 
ter, to  enquire  whether  he  could  make  a  good  title  to 
the  estate;  and,  incase  the  Defendant  should  refuse 
to  consent  to  such  reference,  then  that  he  might  within 
a  month  pay  ;the  remainder  of  his  purchase-money  inla 
Coiuctt 
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l^r.  Bart,  in  rapport  of  tiie motion. 

Mon^kV  Sir  Samuel  Romdly,  and  Heald,  contri, 

^  *'  Contended^  that  there  waii  no  instance  of  a  v^fer-* 

ence  upon  titlei  except  where  nothing  but  the  title 
was  in  dispnte ;  and  that,  in  the  present  case>  it-was 
a  question  whether  there  was  any  subsisting  contract. 
With  regard  to  the  payment  of  the  purchase-money 
into  Court,  there  wios  no  ground  for  it,  if  no  subsist* 
ing  contract,  aaA-the  Defendant  not  in  possession ; 
and  they  argued  that,  having  offered  to  deliver  up  the 
estate,  although  the  Plaintiff  had  refused  to  accept 
the  offer,  -  he  could  not,  for  the  purpose  of  such  an 
application,  be  considered  as  in  possessicm  at  all. 

'  .     TA^IjORD   CHANCEtLOn: 

Taking  this  case  at' the  highest,  as  that  of  a  most 
unwilling  purchaser,  there  is  nothing  in  the  terms  of 
the  agreement  unreascmable   or  improper,  or  that 
ought  not  to  be  carried  strictly  intq  execution.    The 
rule  is  quite  obstinate,  that  a  reference  of  title  can- 
ndt  be  had  except  in  a  case  where  there  is  no  questioD 
but  of  title ;  and  this  must  be  the  nil^ ;  for  otherwise* 
we  should  fall  into  the  absurdity  of  having  the  Mas- 
ter's Report  upon  a  tide,  and  a  subsequent  decision 
that  there  is  no  subsisting  agreement.    I  will  not» 
however,  go  the  length  of  saying,  that  there  may  not 
be  a  cascf  of  fraudulent  allegation  sufficientiy  stroncp 
to  form  an  exception  to  the  general  rule.    The  indi* 
nation  of  my  opinion  is  against  the  old  doctrine,  ihmt 
time  is  in  no  case  of  the  essence  of  the  contract.    In 
this  case,  it  is  contended,  that  the  parties  meant  it 
should  be  so ;  and  that  is  a  question  whidi  can  only 
be  decided  at  tiie  hearing  of  the  cause.    With  regajrd 
to  the  payment  of  the  purchase-money  into  Coiart» 
the  rule  is,  that  if  the  agreement  allowed  .possession 
to  be  taken  before  the  purchase  is  completed. 
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mere  fact  of  possession  is  not  a  sufficient  ground  for 
making  the  order,  without  further  circumstances.  In 
a  case  of  this  sort,  where  one  of  the  parties  insists 
that  the  barp^ain  is  at  an  end,  it  is  against  conscience 
that  he  should  be  allowed  to  keep  bis  purchase-money 
and  to  retain  possession  also.  But  here  the  Defend- 
ant took  possession  under  a  persuasion  that  the  con- 
tract was  capabte  of  being  completed ;  and»  whjlej  H 
remains  doubtful  whether  it  cannot  stfll  be  completed^ 
and  whether,  if  it  can,  the  Defendant  is  not  still 
bound  by  it,  I  cannot  order  the  purqhasc-money  to 
be  paid  into  Court  by  a  purchaser  who  is  willing  to 
give  up  possession. 


1817. 


[Motion  refused,  with  costs.] 


JONES  V.  POWELL. 

jPhIS  was  a  motion  by  the  liext  frfend  of  an  infant 
FlaintiflT,  for  a  reference  to  the  Master  to  enquire  whe- 
ther the  suit  he  had  instituted  was  for  the  infant's  be- 
nefit. 

Hiiddlesfone,  in  support  of  the  motion. 
Blake,  contra. 

f  TAe  Master  qf  the  Rolls  ami,  that  the  next 
friend,  in  commencing  asait,  undertakes  on  his  own 
part  that  the  suit  he  has  so  commenced  is  for  the  be- 
nefit of  the  infant,  and  that  it  is  not  competent  for 
him  to  apply  for  a  reference  to  determine  the  point. 


March  3. 
[Waster  of 
the  Rolls  for 
the  LoRp 
Chan  CELLO gT) 

No  reference, 
upon  an  appli- 
cation by  the 
next  friend  of 
an  Infant,  to  see 
xrhetlier  a  suit 
ivhich  he  him- 
self has  insti- 
tuted is  for  the 
Infant's  benefit 


The  motion  was  refused. 
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1817. 

Mari:h  14.  FARNSWORTH  v.  YEOMANS. 

Where  the  JPlSHER  moved,  that  the  Defendant  might  hare 
Plaintiff;  hy  an  three  weeks  further  time  to  plead  answer  or  demur 
amended  Bill,  to  the  PlaihtilTs  amended  Bill,  not  demurring  alone, 
required  the  without  his  coming  under  the  usual  terms  (a),  under 
Defendant  to  ^^^  following  circumstances  :— 
answer  as  to  ^ 

'     .  The  amended  Bill  referred  to  certain  papers,  as  be- 

upon  the  m- 

sDectio  f  a-  *^^  ^^^^  placed  in  the  hands  of  the  Plaintiff's  clerk  in 
staled  to  be  C^"*"**  ^^  ^^  intent  that  the  Defendant  migK|rexamine 
left  bythePlain-  *^®  same  before  he  put  in  his  answer,  and  state  if  the 
tiff  in  the  hands  same  had  been  examined,  and  answer  certain  ques- 
of  his  clerk  in  tions  relating  thereto. 
Co^rt,  the  De- 
fendant, hafing  The  Defendant  appeared,  and  obtained  an  order 
obuined  one  for  a  month's  time  to  answer,  &c.  on  the  12th  of  Feh- 
order  §m  time,  ruary.  Previous  to  the  6th  of  March,  he  attended  at 
was  alowed,  on  the  seat  of  the  Plaintiff's  clerk  in  Court,  in  order  to  ex- 
aMavit,  that  amine  the  papers  referred  to,  when  the  clerk  in  Court 
the  papers  were  ^^j^  search  for  the  same,  but  could  not  find  them;  and 
not  left  for  in-  ^^^^  ^^  ^^  Defendant,  that  they  had  not  been  left, 
spec  ion  I  which  information  the  Defendant  believed  to  be  true, 

th  t  d  u  ^^  ^®  ^^^  ^^  March,  the  Defendant's  soli6itor  received 
tained  as  much  ^^^^^  ^^  ^®  Fiaintiff's  solicitor  that  the  papers 
time  in  addition  ^®'®  lodged  in  the  hands  of  his  clerk  in  Court. 

without  preju- 
dice to  the  usual  Upon  affidavit  of  the  above  facts,  and  of  service  of 
order  on  a  se-  the  notice  of  motion,  no  perscm  appearing  on  behalf  of 
oond  applica- 
tion, after  that  (^j  ^^  Lo^j  Rosslyn'i  amended  Bill,  the  Defendant 
additional  time  Q^^^^y  q^^^^  ^Sd  January^  do  consent  to  the  terms  there- 
was  expired.        ^^^^  by  prescribed.'*    4Bro.54^ 

"  That^  on  a  second  appli-     Beames's  Orders,  p.  452k 
cation  for  time  to  answer  an 
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tlic  Phuniiff,  The  Lord  Chancellob  ordered,  that, 
a^  the  papers  were  not  left  till  22  days  after  the  date 
of  the  first  order  for  time,  the  Defendant  should  have 
22  days  further  time  to  plead  answer  or  demur,  not 
demurring  alo^ne,  and  that  without  prejudice  to  his 
obtaining  Ae  usual  order  on  terms  at  the  expiration 
of  the  22  days  aforesaid. 

[Reg.  Lib.  A.  1816.  fo.  U84.] 
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1817. 


Faevsworth 


Yeomams. 


The  ATTORNEY-GENER  AL,  at  the  Relation  of  the  ^o^-"- 

MAGISTRATES  of  BANFF,        Informant  ;  jsie! 

AND  March  Uth, 

EDWARD  STEWART,    HELEN    BOOTH,    and  181'. 
Others,                                          Dependants. 


James   WILSON,    by  his  WiU  dated  2d  July^      The  Statute 

1799,  directed  his  executors  therein  named  to  dispose  of  Mortmain,  9 

of  all  his  property  (consisting;  of  real  and  personal)  ^^<'-2-  ^V-  ^• 

does  not  extend 

to  the  island  of 
Grenada,  m  the  West  Indies ;  the  object  of  the  statute  being  wholly 
political ;  it  having  grown  out  of  local  circunistauces,  and  btiug  in- 
tended to  have  onjy  a  local  operation. 

Donations  inter  vivos  \n  Mortmain  are  hot  prohibited  by  the  statute, 
but  regulated ;  the  statute  requiring  enrollment  in  the  Cotirt  of  Chan- 
cery;  by  which  is  meant  the  Court  of  Chancery,  in  England,  where 
there  is  an  ancient  office  for  the  enrollment  of  deeds ;  and  there  be- 
ing no  enrollment  offices  annexed  to  the  Courts  of  Chancery  in  the 
colonies. 

Regularly,  all  questions  of  title  to  land  in  the!  colonies  are  toH[>e  de- 
cided, ID  the  first  instance,  by  Courts  of  local  judicature,  from  which 
an  appeal  lies  to  the  King  in  Council. 
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ArroRNET- 
Qeneral 

r. 
Stewart. 


at  Grenada^  and  to  remit  the  net  proceeds  to  Nesbitt 
and  Stewart f  in  London,  to  be  by  them  invested  in  the 
fonds^  and  (after  tiie  death  of  certain  persons  therein 
nameds  who  were  to  enjoy  the  interest  for  their  respec^ 
tive  lives,)  the  whole  stock  to  be  drawn  again  out  <tf  the 
fiinds,  and  remitted  to  the  Magistmtes  of  Banff,  in 
North  Britain,  to  be  by  them  laid  out  as  a  charitable  iund 
in  the  best  manner  possible,  and  to  remain  under  the 
directions  of  the  acting  magistrates  from  year  to  year. 

By  an  Order  made  on  the  hearing  of  the  cause,  it  was 
referred  to  the  Master  to  enquire  and  state  whether, 
according  to  the  laws  of  Grenada  in  force  on  the  4th 
of  October,  1799,  (the  date  of  the  testator's  death,) 
real  estates  situate  in  the  said  island  might  be  devised 
to  charitable  uses. 

The  Master,  by  his  Report,  certified  the  following 
facts : — 


By  the  definitive  Treaty  of  Peace,  signed  on  the  10th 
of  February,  1763,  the  island  (having  been  previously 
captured)  was  ceded  and  guaranteed  to  Crreat  Britain. 

The  King's  Proclamation,  dated  the  9th  of  Octob^, 
1763^afterrecitingthattheilfiiertcafiterritoriesseeared 
to  the  Crown  of  Great  Britain  by  the  said  treaty  bad 
been  erected  into  four  separate  Governments^  oae  of 
which  included  Grenada;  and  that  it  would  greatly  con- 
tribute to  the  speedy  settling  of  the  said  new  Grorem- 
ments,  that  his  Majesty's  subj  ects  should  be  informed  of 
his  paternal  care  for  securing  the  liberties  and  pro- 
perties of  those  who  were  or  should  become  inhabi- 
tants thereof.  His  Majesty  had,  in  the  letters  psttent 
by  which   the  said  Govenmients  were  constitdted, 
given  express  power  and  direction  to  the  respec- 
tive governors  of  the  said  colonies  that,   as  soon 
as    the    state    and    circumstances    of    the     said 
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colonies  would  admit,  they  should,  with  the  advice 
and  ooasent  of  the  members  of  the  Council,  summon 
general  assemblies  within  their  respectiye  Govern- 
meiits  as  therdm  mentioned,  with  power  to  the  said 
Governors,  with  the  consent  of  tiie  council  aind  re- 
presentatives of , the  people  to  be  so  summoned,  to 
make  and  ordain  laws,  statutes,  and  ordinances  for 
the  public  peace  and  welfare  of  the  said  colonies,  as 
near  as  might  be  agreeable  to  the  laws  of  England, 
and  tinder  such  regulations  and  restrictions  as  were 
used  in  odier  colonies  ;  and,  in  the  mean  time,  and 
until  such  assemblies  could  be  called,  all  persons  in-^ 
habiting  in,  or  resorting  to,  the  said  colonies,  were  to 
confide  in  the  royal  protection  for  the  enjoyment  of  the 
benefit  of  the  laws  of  England^  for  which  purpose 
power  was  given  under  the  Great  Seal,  to  the  Cover* 
nors  of  the  said  colonies,   with  the  advice  of  the 
Council,   to  erect  courts  of  judicature  within  the  co- 
lonies for  hearing  and  determining  all  causes,  as  well 
crimined  as  civil,  according  to  law  and  equity,  and 
as  near  as  mi^t  be  agreeable  to  the  law  of  England^ 
with  liberty  of  appeal  to  the  King  in  Council  (a). 


1S17. 

Attorhiy- 
Gbnerai 

V. 

STSWAiiT. 


In  pursuance  of  this  jproclaination,legislative  assem- 
blies were  from  time  to  time  convened  in  the  govern- 
ment of  which  the  island  of  Grenada  formed  part,  and 
several  acts  passed  thereby  ;  by  one  of  )BChich,  dated 
the 20th of  February,  1770(6),  afterrecitingthatdoubtB 


(a)  See  the  facU  relatiTe 
io  the  establishment  and  po- 
litical conditioD  of  Grenada 
as  mSriiUA  colony,  in  the 
report  of  the  case  of  Camp- 
btU  r.  HaU,  1  Dongl.  204. 

(6)  Entitled,  *'  An  Act  to 
extend  an  Act  of  Parliament 
Vol-.  II.  L 


made  in  the  reign  of  the  late 
King  Charles  the  Second, 
entitled.  An  Act  for  the  pre'- 
vention  of  frauds  and  per^ 
juries,  to  Grenada  and  the 
Grenadines,  and  to  enforce 
the  same. 

See  Smith^^  collection   of 
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had  arisen  whether  the  Statute  of  Frauds  (29  Car.  2.) 
extended  to  the  islands  of  Grenada  and  the  Grma- 
dines,  it  was  (to  the  end  that  such  doubts  mig^t  be  en- 
tirely removed,  and  the  law  settled  and  known)  raiact- 
ed,  that  the  said  statute,  except  where  the  same  was 
altered,  or  it  was  otherwise  provided  for  by  any  acts 
of  the  said  islands  then  in  force,  should  be  extended 
to  and  adjudged  to  be  in  force  in  the  aforesaid  islands. 
But  it  did  not  appear  to  the  Master  that  any  act  had 
ever  been  passed  by  the  Legislative  Assembly  of  the 
said  islands,  or  the  government  including  the  same, 
adopting,  repealing,  altering,  or  in  any  manner  re- 
lating to,  the  act  of  the  9th  George  2d,  (commonly 
called  the  Mortmain  Act,)  except  as  the  same  wasoi 
might  be  included  in  the  general  words  of  the  act  next 
mentioned. 


The  islands  were  captured  by  the  French  in  1779, 
and  restored  to  Greai  Britain  at  the  peace  of  1783; 
and,  on  the  16th  of  March,  1784,  an  act  (a)  was 
passed  by  the  Legislative  Assembly  of  the  Govern- 
ment, entitled,  **  An  act  for  removing  doubts  respect- 
ing the  laws  .which  are  to  be  deemed  in  force  in  these 
islands  upon  their  restitution  to  the  Crown  of  Great 
Britain,*'  whereby,  after  reciting  that  the  said  islands 
were  taken  by  the  arms  of  His  Most  Christian  Ma- 
jesty, ^on  the  4th  of  July,  1779,  and  the  French  laws 
and  Government  established  therein,  and  continued 
until  the  said  islands  were  restored  to  Greai  Britain  ; 
and  that  doubts  might  arise  whether,  and  how  far,  the 
laws  which  were  in  force  at  the  time  of  the  capture  i^^'en* 


tbe  Laws  of  Grenada  (4to. 
1808),  p.  28.  No.  13. 

Mr.  Smith  was  chief  justice 
of  Grenada,  and  by  an  act  of 
Assembly,  passed  in  March, 
1809,  a  printed  copy  of  this 


book  is  declared  "  to  be  legaJ 
evidence  in  all  coorts  'witbin 
the  islands.'' 

(a)  Vide  Smith's  Iaws  ei 
Grenada,  p.  72.  No.  d& 
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absDlately  annihilated,  oronly  saspended,  ddringthe 
condnnance  of  the  war,  so  as  to  reyive  by  such  re- 
gtitntioD;  it  was  enacted  that  all  such  parts  of  the 
common  law  of  England,  and  all  such  of  the  statutes 
and  acts  of  parliament,  as  were  inforoe  while  the  is- 
lands foimed  a  part  of  the  British  dominions,  should 
be  held  equally  in  force,  and  so  to  have  been  ever 
since  the  restitution;  and4hat  the  said  colonial  act 
to  extend  the  statute  o£  frauds  and  peijuries,  and  se- 
veral other  colonial  acts  therein  mentioned,  should 
be  thereby  revived,  and  be  in  the  same  force  as  before 
the  capture. 

By  another  act  of  the  Legislative  Assembly  (a), 
passed  on  the  29th  of  April,  1767,  entitled,  "  An 
act  for  establishing  aiid  regulating  a  register's  office,'* 
(which  is  one  of  the  acts  mentioned  to  be  revived  by 
the  foregoing,)  it  was  enacted,  that  all  deeds,  con- 
veyances, or  other  instruments  in  writing,  relating  to 
lands  in  the  said  island,  should  be  duly  entered  and 
recorded  in  the  register  office  of  the  inland  within  the 
time  therein  specified  after  the  execution  thereof;  and 
if  not  so  registered,  to  be  utterly  void,  unless  lost  at 
sea  or  otherwise  intercepted ;  and  it  was  further  enact- 
ed, that  no  will,  devising  real  estates  m  the  said  is- 
land, should  be  in  future  allowed  to  be  pleaded  or  ad- 
mitted as  evidence,  until  duly  proved  before  the  go- 
^emor  in  chief,  or  other  officer  therein  named,  and  re- 
corded in  the  register's  office. 

By  another  act  (6),  of  the  3d  of  April,  1770,  enti- 
tled, "  An  Act  to  explain  the  former,  and  which  is 


1817. 


(a)  Smith* B  Laws  of  Gre^ 
nada,  p.  18.  No.  8. 

{b)  Sm£ih*9  Laws  of  Gre^ 
tada,  p.  28.  No.  14. 

Besides  Ute  above  Acte,  the 
bllowihg    were   pointed  out 


to  the  Master,  but  were  not 
adverted  to  in  his  Report. 

1.  December  \.  \im.  "  kn 
Act  for  regulating  the  rate  of 
interest,"  &c.     {Smith,  p.  3.) 
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1S17.  ttko  iBcInded  in  the  act  of  1784  above  iiientioiied,  it 
^■^^^^""^  was  esacted^  Aat  all  deeds  and  conveyances  made 
Attornct-  ^^  executed  in  the  island  might  be  le^stered  at  any 
time  itfter  the  making  and  executing  the  same,  and 
sfaoald  be  void  agaanst  any  subsequent  purchaser,  &c. 
for  valuable  consideration,  unless  registered  before 
the  registermg  of  the  deed  under  which  such  purcha* 
ser,  fcc.  should  daim  ;  and  that  all  deeds.  Sec.  not 
executed  in  the  island,  and  not  recorded  within  the 
time  mentioned  in  the  former  act,  should  be  void  only 
against  such  subsequent  purchaser,  &c. 

Henry  Bridgewater,  Esquire,  late  chief  justice  of 
the  island,  by  his  affidavit  laid  before  the  said  Mas- 
ter, stated,  that  the  common  law  of  England,  and 
(with  the  exception  of  the  bankrupt  laws,  and  such 
cases  wherein  the  colonial  legislature  had  enacted 
provisions  of  their  own)  the  statute  law  of  England^ 
and  of  Great  Britain,  previous  and  up  to  the  year 
1763,  v^ere  generally  in  force  and  acted  up<m  by  the 
respective  courts  of  judicature  in  the  island,  in  all 
cases  civil  as  well  as  criminal,  and  that  he  did  not  re- 
collect, during  his  practice  in  the  said  courts^  any 
question  to  have  arisen  upon  or  under  the  Acts  for  le- 
straining  devises  in  mortmain,  but  that  in  his  judg- 
ment and  belief  those  several  Acts  (except  sucb  as 
might  have  passed  since  1763)  did  constitute  a  part  of 
the  law  of  the  island. 

2.  December  23d,  1790.  4.  Nwemher  29th,  1763. 
*'  An  Act  for  establishiDg  a  To  prevent  the  freqaeoting 
Court  of  Common  Pleas,  &c."     of  taverns  by  sailors.   (SwrtA, 

.  Clauses  1, 22,  40,  44,  76,  77,  p. 2.) 
78.    (Smith,  p.  169.)  In  neither  of  the  three  Inl 

3.  Another AcXoi December  mentioned  Acts  is  there  amj 
1.  1766,  to  obitg^  merchants  reference  to  the  Kiag*s   |iro. 
to  sell  flonr,  dec.  by  weight  or  eUioalioo  of  Oei^ber,   1^163^ 
measure.    {Smith ,  p.  2.) 
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Upon  consideration  whereof^  the  Master  was  of  (pi- 
nion that,  according  to  the  laws  of  Grenadaixi  force  on 
the  4th  of  October,  1799,  real  estates  situate  in  the  said 
island  could  not  be  devised  by  will  to  charitable  uses. 

To  this  report  the  relators  took  an  exception,  ^^  For 
that  the  Master  ought  to  have  certified  either  that  by 
the  laws  of  the  island  in  force  at  the  said  period,  real 
estates  in  the  island  might  be  devised  to  charitable 
uses,  or  at  least  that  there  was  not  at  that  period  any 
law  in  force  within  the  said  island  restraining  devises 
of  lands  to  charitable  uses,  or  rendering  the  same 
invaUd." 

Hart  and  Home,  in  support  of  the  exception. 

The  proclamation  of  1703,  provides  for  the  adminis- 
tration of  justice  in  the  island,  only,  '^  as  near  as 
might  be,"  according  to  the  law  of  England,  and  un- 
til the  meeting  of  a  General  Assembly  empowered  to 
make  laws,  &c.  for  the  public  peace  and  welfare  of  the 
colony,   also,  ^'  as  near  as  might  be,"  to  the  law  of 
the  mother-country.  From  this,  it  is  plain  that  it  was 
never  meant  that  all  the  laws  of  England  were  to  be 
adopted  in  Grenada;  and  the  only  sound  distinction 
to  be  made,  is  between  such  as  are  founded  in  gene- 
ral, and  in  local  policy.    The  interpretation  of  the 
authority  vested  in  the  Assembly  is,  that  they  are  to 
enact  laws^  as  near  as  might  be  to  the  laws  of  Eng- 
land,  consistantly  with  the  particular  interests  of  the 
colony. 

It  is  not  easy  to  discover  on  what  the  Master  has 
founded  his  Report.  If  on  the  opinion  of  JIfr.  Bridge- 
waier,  it  i9  too  much  to  have  admitted  such  an  infer- 
ence on  the  mere  judgement  of  an  individual  whose 
experience  appears  to  be  very  limited.  He  consi- 
ders the  law  of  England  as  in  force  in  the  colony,  on- 
ly with  ttie  exception  oi  the  bankrupt  laws-^that  is^ 
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his  experience  had.taiig:hthim  that  the  bankraptlaws 
do  not  extend  to  the  island,  and  he  produces  this  ex- 
ception as  the  oiily  one  then  occurring  within  the  U- 
mits  of  his  own  actual  knowledge.     But  if  he  had 
been  more  closely  examined,  or  questioned  viva  voce, 
other  instances  must  have  occurred— enough  to  show 
that  the  law  of  the  mother-country  extends  to  the 
colony  only  so  far  as  is  convenient.      Would  he 
have  found  that  the  law  of  tithes,  with  all  its  par- 
ticular exemptions  —  that  the  poor  laws  —  that  the 
rule   prohibiting  two  persons  being  in  partnership 
from  underwriting  the  same  policy  of  insurance  — 
were  in  force  there  ?     So,  with  regard  to  the  Mort- 
main Act  (a).    It  is  quite  clear  that  it  is  a  local 
statute ;  it  is    in  terms  expressed  to  be  so.     The 
legislature  found   the    grievance  complained  of    to 
operate  in  England  only,  and  therefore  specially  ex- 
cluded Scotland  from  the  operation  of  it«  and^  even 
in  England,  excepted  the  great  schools  and  univer- 
sities. 


Then,  considering  the  mode  in  which  the  colony  has 
been  dealt  with,  it  will  appear  that  it  never  was  in 
the  contemplation  of  the  colonial  legislature  to  adopt 
the  entire  law  of  England.  Suppose  that  England  "were 
occupied  fcy  a  foreign  force,  the  moment  that  force  is 
expelled,  the  old  laws  would  revive  withput the  neces- 
sity ofnew  enactments.  In  point  of  fact,  it  was  thought 
pecessary^  at  the  restoration,  to  give  force  to  the  acts 
passed  during  Cromwell's  usurpation  by  positive  la^w ; 
but  nobody  ever  dreamed  of  an  act  to  restore  the  la\*s 
which  were  in  existence  before  the  usurpation.    Xow, 
how  did  the  case  stand  with  respect  to  the  island  of 
Grenada  after  the  expulsion  of  the  French  ?   An  Act 
of  Assembly  was  immediately  passed,  *' for  remov- 
ing doubts  with  respect  to  the  laws  which  were  to  bo 


(a)  29  Geo.  2. 
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deemed  in  force  at  the  restitution."  The  necessary 
inference  is,  that  it  was  not  thought  the  whole  Eng- 
lish law  was  in  force  in  the  island.  And  then  the 
Act  goes  on  to  recite  several  statutes  as  being  spe- 
cially revived. 

[T7i6  Master  of  the  Rolls, 

Do  you  mean  to  say,  that  there  is  no  law  in  Gre- 
nada  but  what  is  founded  on  the  Acts  of  the  colonial 
legislature  ?] 

No — ^We  do  not  dispute  that,  according  to,  the 
spirit  of  the  royal  proclamation,  the  island  is  to  be 
governed  by  the  general  principles  of  the  law  of  Engr 
land,  independently  of  any  particular  anactments  of 
its  own  assembly.  But,  where  the  legislature  of  this 
country  has  thought  fit,  by  statute,  to  restrict  the 
common  law,  we  apprehend  that  the  colonies  must  be 
especially  named  in  such  statute,  or  else  the  statute 
itself  expresssly  adopted  by  the  colonial  legislature^ 
in  order  to  its  extending  to  them. 

Another  objection  is,  that  the  statute  of  mortmain 
ccmtains  certain  provisions  which  cannot  be  carried 
into  eflect  in  the  colonies,  requiring  enrolment  of  cer- 
tain instruments,  in  order  to  their  validity,  in  the  en- 
rolment office ;  and,   although  the  Master's  Report 
seems  to  proceed  on  the  ground  that  the  colonial  Acts 
for  establishing  and  regulating  an  office  for  the  re- 
gistry   of   deeds  have  obviated  this  difficulty,  the 
registration  prescribed  by  those  Acts  is  not  an  enrol- 
ment within  the  Mortmain  Act,  nor  in  any  manner 
intended  to  apply  to  it. 

Sir  S,  Momilly  and  Bell,  for  the  Master's  Report. 
This  case  involves  a  question  of  considerable  im"- 
portance,  but  of  no  great  difficulty. 
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First,  Do  the  laws  of  England  prevail  generally  in 
the  island  of  Grenada?    The  case  of  CampbeU  v. 
HaU{a\  has  fully  settled  this  point,  notwithstandiD^: 
the  uncertainty  of  the  terms  of    the  proclantation. 
When  an  island  is  conquered,  it  becomes  at  tlmt  in- 
stant sut)ject  to  the  King's  dominion ;  and  here,  the 
proclamation  made  immediately  after  the  cession,  en- 
joins that  uutU  the  meeting  of  a  General  Assembly, 
and  the  enactments  of  laws  by  that  Assembly  for  the 
future  government  of  the  island,  justice  is  to  be  ad- 
ministered according  to  the  law  of  England — that  is 
to  say,  that  until  the  assembly  should  think  proper  to 
make  any  variation,  and  in  all  respects  in  which  no 
•  variation  should  be  made,  the  law  of  England  was 
to  prevail.     The  law  of  Ei^bmd,  therefore,  was 
to  continne  the  law  of  the  island,  ^*  as  near  as  might 
be,"  that  is,  in  all  cases  except  where  it  is  merely  for 
local  purposes,  not  only  until  the  meeting  of  the^as- 
sembly,  but  afterwards,  until  altered  by  the  acts  of  the 
assembly.    The  exception  in  the  case  of  the  bank- 
rupt laws  is  founded  on  the  peculiar  jurisdiction 
vested  in  the  Lard  Chancellor  of  England,  and  not 
transmissible  otherwise  than  by  some  special  provi- 
sion.   The  other  alleged  instances  of  exception  are 
entirely  of  a  local  description. 


The  next  question  then  is,  whether  the  Mortmain 
Act  be  a  law  oi  general  policy,  or  merely  local  and 
peculiar  to  England.  The  only  argument  in  faTOor 
of  its  locality  is,  that  it  does  not  extend  to  Scotland. 
But  why  was  Scotland  excepted  ?  Because  that  part 
of  the  island  is  governed  by  a  syst^n  of  laws  pecu- 
liarly its  own.  It  might,  besides,  have  been  consi- 
dered as  prejudical  to  the  interest  of  its  established 
church,  which  are  especially  protected  by  the  Act  of 
.Union. 


(a)  1  Cowp.  204. 
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[Tke  Mastsji  qf  the  Rolls  : 

There  is  no  occasion  for  any  enactments  respect- 
ing wins  in  Scotland,  all  dispositions  of  a  testamen- 
tary nature  there  being  donations,  inter  vivos.'] 

Then,  if  the  exception  of  one  part  of  the  British 
dominions  is  not  enoagh  to  render  the  statute  merely 
local,  is  there  any  thing  in  the  policy  of  the  Act  it- 
self that  should  confine  its  operation  to  Etf gland? 
The  preamble  recites  two  principal  objects  for  the  en- 
actment—  first,  to  prevent  lands  frony  being  thrown 
out  of  circulation ;  secondly,  to  prerent  the  disinhe- 
riting of  heirs  for  motives  of  superstition.  What  is 
there  in  those  objects  that  is  not  equally  applicable 
to  the  West  India  islands  as  to  tkgland  ?  Nay,  with 
regar3  to  the  first  object,  it  would  seem  to  be  of  more 
essential  importance  there  than  in  Enghmd  ;  because 
in  those  colonies,  the  land  partakes  so  much  more  of 
the  nature  of  mere  commercial  property.  Another 
reason,  in  respect  of  policy,  for  the  operation  of  the 
Act  being  extended  to  the  island,  is  its  having  so 
lately  been  a  Roman  Catholic  colony. 

Then,  with  regard  to  the  question  of  enrolment, 
the  statate  of  mortmain  only  requires  it  to  be  effected 
"  in  the  High  Court  of  Chancery ;"  and  this  may  apply 
equally  to  the  Court  of  Chancery  in  the  colony.  The 
objectipn,  that  there  is  no  enrolment  office  there,  is 
immaterial.  The  Lord  Chancellor  has  the  power  of 
directing  the  mode  of  making  enrolments.  The  enrol- 
ment office  here  appears  to  have  originally  constitut- 
ed a  part  of  the  court  itself,  which  is,  for  some  pur- 
poses, a  court  of  record.  [Mr.  Bell  said,  that  he  had 
lately  had  occasion  to  look  into  the  circumstances  of 
the  origin  of  this  office,  and,  though  it  was  involved 
in  some  degree  of  obscurity,  he  believed  this  to  be 
the  trae  state  of  the  case.] 


1817. 
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still  less  prove  the  local  operations  of  the  statute ; 
these  being  institutions  of  a  peculiar  nature,  nothing 
analogous  to  v^hich  exists  in  the  island  of  Grenada. 
Neither  do  the  Acts  of  the  colonial  legislature,  refer- 
red to  as  extending  the  operation  of  particular  sta- 
tutes to  the  colony,  at  all  go  the  length  of  showing 
that  no  part  of  our  statue  law  is  in  force  there, 
unless  it  be  specially  extended.  The  Act  of  the  20th 
of  February,  1770,  does  not  enact  the  extention  of  the 
statute  of  frauds  to  tl^e  island;  but  it  recites  that 
doubts  had  arisen,  and  must  be  taken  as  declaring  the 
law  to  be  so. 

[The  Master  of  the  Rolls, 

I  observe  that  the  proclamation  gives  an  authority 
to  the  governor  of  the  colony  to  establish  courts  of 
judic&ture.] 

Hart,  in  reply. 

To  establish  but  not  to  regulate.  That  is  left  to 
the  Assembly. 

There  is  a  general  principle  of  the  law  of  England 
applicable  to  its  colonies  —  that  whenever  a  new  co- 
lony is  planted,  the  law  of  the  mother-country  pre- 
vails, so  far  as  it  is  applicable  to  the  condition  of  the 
colony.  But  this  was  a  conquered  colony,  and  de- 
pended entirely  for  the  laws  by  which  it  was  to  be 
governed  on  the  King's  procl|imation.  This  procla- 
mation establishes  a  separate  legislature  for  the  co- 
lony, and  makes,  in  the  mean  while^  only  a  temporary, 
ad  interim,  provision  for  the  administration  of  justice. 
A  great  portion  of  the  law  of  this  country  is  of  uni- 
versal application:  but  other  portions  are  merely 
municipal  and  of  local  importance.  The  line  between 
them,  in  the  absence  of  positive  enactments,  can  oa« 
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ly  be  drawn  by  the  good  sense  of  the  jndge  in  every 
instance  that  calls  for  bis  decision.  How  could  it  ever 
have  been  a  matter  of  doubt  whether  the  po/ici/  of  the 
statute  of  frauds  extended  to  the  colonies.  The  mere 
recital  of  such  a  doubt  existing  is  plain  proof  that  the 
legislature  of  the  island  did  not  consider  the  rule  as 
of  universal  adoption ;  and  this  was  within  seven 
years  after  the  island  first  became  British  colony. 
The  Act  of  the  legislature  for  removing  those  doubta 
contains  in  itself  a  specific  enactment.  It  is  not,  as 
Mr.  Bridgewater  apprehends  it  to  be^  the  proof  of  an 
universal  proposition,  with  a  single  exception.  If  the 
law  of  mortmain  were  of  general  policy,  and  if  such 
dispositions  ot  property  in  Scotland  must  be  by 
donation  inter  vivos,  and  not  by  will,  why  was  not 
the  statute  made  to  comprehend  donations  inter  vi- 
vos ?  That  it  was  not  so,  is  a  proof  that  it  was  judg- 
ed not  to  be  convenient  for  Scotland.  The  reasons  as- 
signed are  applicable  to  all  parts  of  the  British  domi- 
nions alike.  It  is  not  less  mischievous  to  the  public 
that  a  Scotch,  than  that  an  English  heir  should  be  dis- 
inherited. Why,  then,  was  the  ac^  not  extended  to 
Scotland?  Because  it  was  meant  to  correct  a  practi- 
cal local  mischief,  which  was  felt  in  one  part  of  the  is- 
land, and  not  in  the  other.  Mr.  Bridgewaterdoes  not 
recollect  an  instance  of  a  devise  to  charitable  uses  in 
the  island  of  Grenada.  This  goes  to  explain  why  there 
was  no  necessity  for  extending  the  law  to  Ihat  island. . 


1817. 


Then,  in  what  manneras  a  grant  in  the  colonies  to 
be  made  capable  of  enrolment  ?  The  Cdart  of  Chan- 
eery  here  has  an  enrolment  olKce  incident  to  it,  and 
an  officer  to  enrol,  with  authority  to  demand  fees,  and 
to  make  his  own  acts  available.  How  this  office  was 
first  created  does  not  appear. '  It  is  a  mere  assump- 
tion of  fact  that  the  Lord  Chancellor  has  such  power 
AS  is  attributed  to  him,  with  respect  to  it, 
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[The  Master  of  tlte  Bolls^ 

Is  there  no  such  thing  as  enrolment  of  deeds  in  tfie 
colonies  ?] 

Hart.  There  are  offices  for  the  registratiomof  deeds 
created  (in  this  instance)  by  the  acts  of  the  island-le- 
gislature, which  are  noticed  in  the  Master's  Report. 
Bnt  the  registration  there  made  is  only  for  the  purpose 
of  giving  notice  to  purchasexjs  and  incumbrancers, 
and  extends  no  iilrther(a). 


The  Master  of  the  Rolls  : 

The  question  in  this  case  is,  whether  a  real  estate^ 
or  the  money  produced  by  the  sale  of  a  real  estate^ 
situated  in  the  island  of  Grenada,  can  be  legally  de* 
vised  to  a  charitable  use.  That  is  a  question,  with 
respect  to  which  no  Court  in  this  country  has  any  di- 
rect original  jurisdiction.  All  titles  to  land  are,  re- 
gularly to  be  decided  upon,  in  the  first  instance,  by 
the  courts  of  local  judicature,  from  whose  decision  an 
.  appeal  lies  to  His  Majesty  in  Council .  In  the  present 
case,  however,  it  becomes  incidentally  nt^cessary  to 
decide  the  question  here ;  there  being  a  fund  in  Court 
Which  is  the  produce  of  real  estates  in  Grenada,  and 


(a)  In  Rex  ▼.  Vaughan,  4 
Barr.  2d00.  Lord  Mansfield 
says,  ''  The  argument  is 
strong,  that  certain  statutes 
do  not  extend,  to  Jamaica, 
though  enaded  long  before 
that  island  belonged  to  the 
crowa  of  EngUmd.  If  Ja- 
maica was  a  conquest,  they 
would  retain  their  old  laws 
till  the  conqueror  thought  fit 
to  alter  them.  If  a  colony, 
these    statutes  are    positive 


regulations  of  justice,  not 
adapted  to  the  cireumstancet 
ef  new  colonies,  and  tbefe- 
fore  no  part  of  that  law  of 
JEii^fanrf  which  every  colony 
from  necessity  is  supposed  to 
carry  with  them  at  their  fifst 
plaatatioo.  No  Act  made 
after  a  colony  is  planted  is 
construed  to  extend  to  it 
without  express  words,  shew* 
ing  the  intention  of  the  legts* 
lature  to  be  that  it  should.'* 
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which  must  be  differently  disposed  of,  according  as 
the  devise  sbidl  or  shall  not  be  held  to  be  valid.  It 
was  therefore  referred  to  the  Master  to  enquire  and 
state  to  the  Court,  whether,  according  to  the  laws  of 
the  island  of  Grenada,  in  force  at  the  time  of  the  Tes* 
tator's  death,  real  estates  situated  in  that  island  might 
be  devised  to  charitable  uses.  The  Master,  as  I  have 
reason  to  believe,  had  much  doubt  upon  the  question, 
but  ultimately  reported  his  opinion  lo  be,  that  such 
estates  could  not  be  so  devised. 


1817. 

ATTOaWET- 

V. 
ST£W4ar« 


To  this  Report  an  JSxception  has  been  taken,  on 
the  merits  of  which  I  am  now  to  determine.  It  is  ad- 
mitted that  there  Is  no  particular  act  of  the  insular 
legislature,  restraining^ devises  to  charitable  uses. 
The  assumed  ground  of  the  invalidity  of  such  a 
devise  is,  that  the  laws  of  England  are  in  force  in  the 
island  of  Grenada  and  that  the  statute  (a)  commonly 
called  the  Mortmain  Act  is,  as  a  part  of  the  law  of 
England,  alno  a,  part  of  the  law  of  Grenada.  Mow  the 
law  of  England  became  the  law  of  the  island  of  Chre- 
nada  is  not  distinctly  stated .  Grenada  was  a  conquer* 
ed  colony  in  which  the  French  laws  prevailed  at  the  time 
of  the  conquest.  The  King  might  undoubtedly  abro- 
gate these,  and  substitute  the  laws  of  England  in  their 
place.  And  it  seems  to  be  supposed  that  this  was  done 
by  the  proclamation  of  176^  which  is  set  forth  in  the 
report.  With  regard  to  three  of  the  four  governments 
to  which  this  proclamation  related,  viz.  East  Flo* 
rida.  West  Florida  and  Grenada,  I  am  not  aware 
that  any  controversy  as  to  the  effect  of  it  ever  arose. 
Perhaps  there  may  have  been,  with  respect  to  them, 
other  acts  and  instruments  more  directly  expressive 
of  His  Majesty's  intention  to  introduce  the  Eng^ 
Hah  laws.  But .  as  to  the  fourth,  viz.  the  govern- 
ment of  Quebec,  which  was  included  in  the  same 

(a)  9  Geo.  2. 
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proclamation^  and  vrhere  it  must  h^ye  had  the  saihe 
legal  eflfect  as  in  the  others^  it  became  a  matter  of  great 
and  long  continued  discussion,  whether  the  laws  of 
England  had  thereby  been  generally  introduced,  in 
abrogation  of  the  ancient  municipal  laws  of  the  coim* 
try.  In  a  Heport  made  by  the  Attorney  and  Solici- 
tor-general in  1766,  little  other  effect  was  ascribed  to 
this  proclamation  than  that  of  extending  to  the  inha* 
bitants  of  Canetda  the  benefit  of  the  criminal  law  of 
England  ;  and  thosdeamed  persons  were  of  opinion 
that  the  English  laws  relating  to  the  descent,  aliena- 
tion, settlements,  and  incumbrances  of  real  estates, 
and  to  the  distribution  of  personal  jiroperty  in  case 
of  intestacy,  could  not  be  considered  as  in  force  in 
that  country.  The  question,  however,  never  received 
any  judicial  decision. 


The  case  of  Campbell  v.  Hall  (a),  determined  no- 
thing as  to  the  effect  of  the  proclamation  in  introduc- 
ing the  laws  of  England  into  the  island  of  Grenada. 
All  it  decided  was,  that  the  King,  having  promised  to 
the  inhabitants  a  local  legislature,  ajid  having  by  his 
commission  to  the  governor  authorised  tlie  convoca- 
tion of  an  assembly,  could  not  afterwaids  impose  a 
tax  on  the  island,  or  exercise  any  legislative  autho- 
rity over  it. 


But,  in  whatsoever  way  the  English  law  may  have 
been  introduced  into  Grenada,  there  can  be  no  donl)t 
that  it  was  the  received  and  acknowledged  law  of  the 
island.     For,  though  thieve  is  no  Act  of  Assembly  ex- 
pressly recognising  and  adopting  it,  there  are  Acts 
which  plainly  imply  that  it  was  considered  as  having 
been  recognised  and  adopted.    And,  in  the  courts  of 
judicature,  it  was  the  English  and  not  the  French  law 
that  was  administered  in  civil  as  well  as  in  criminal 
cases. 

(fl)  1  Cowp.  204. 
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During  the  American  war>  the  island  was  conquered 
bjr  the  French,  but  it  was  restored  to  Great  Britain  at 
the  peace  of  1783.    After  the  restitution,  an  Act  was 
passed  by  the  Assembly,  entitled,  **  An  Act  for  re- 
moving doubts  respecting  the  laws  which  arc  to  be 
deemed  in  force/'  &c.  (a)    This  does  not  mean  that 
it  had  ever  been  ascertained  by  any  Act  of  Assembly^ 
what  particular  portions  of  the  common  or  statute  law 
of  England  were  to  be  received  in  Grenada,  but  it 
implies,  what  was  undou1)tedly  true,  that  all  the  laws 
of  England  were  not,  and  could  not  possibly  be,  in 
force  there  or  in  any  other  colony.    What  Mr.  Justice 
Blackstone  says4n  his  Commentaries',  with  respect  to 
newly  settled  colonies,  is  in  a  great  degree  applica- 
ble to  any  colony  to  which  the  laws  of  England  may 
be  extended  (6). 


1817. 


(a)  Vide  anle.  Act  16  Mar. 
1784. 

(6)  His  Honor  here  cited 
the  following  passage  in  his 
jadgment  : — 

i  RIackst.  Comm.  In  trod. 
§  4.  p.  too. 

"  It  hath  been  held,  that 
if  an  uninhabited  country  be 
discovered     and   planted    by 
English      subjects,     all    -the 
English  laws  then  in  being, 
vhich    are    the  birthrin^bt  of 
every  subject  (I),  are  imme- 
diately   there  in  force.     But 
til  18  must  be  nnderslood  ^ith 
very  many  and  very  great  re- 
slricttonsi.       Such     colonists 
carry  with  tbeinonly  so  much 
of  the  English  law,  as  is  ap- 
plicable   to     their  own  sita- 


ation  and  the  condition  of  an 
infant  colony  ;  such,  for  in- 
stance,-as  the  general  rules 
of  inheritance,  and  of  pro- 
tection from  personal  in- 
juries. The  artificial  refine- 
ments and  distinctions  inci- 
dent to  the  property  of  a* 
great  and  commercial  people, 
the  laws  of  police  and  re- 
veiuie,  (such  especially  as 
are  enforced  by  penalties,)  the 
mode  of  maintenance  for  the 
established  clergy,  the  juris- 
diction of  spiritual  courts, 
and  a  multitude  of  other  pro- 
visions, arojneither  necessary 
nor  convenient  for  them,  and 
therefore  are  nnt  in  force; 
What  shall  be  admitted,  and 
what  rejected,  at  what  times. 


(1)  2P.Wms.75. 
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It  is  evident  that  in  Grenada  it  ivas  not  conceived 
that  the  statute  law  of  England  had  any  very  exten- 
sive operation,  since  it  was  thought  matter  of  doubt 
whether  even  the  statute  of  frauds,  general  a:^  it  is  in 
most  of  its  provisions,  made  a  part  of  the  law  of  that 
island ;  an  Act  having  been  passed  on  purpose  to  de- 
clare it  to  be  in  force  there. 


Whether' the  statute  of  mortmain  b^  in  force  in  the 
island  of  Grenada,  will,  as  it  seems  to  me,  depend  on 
this  consideration — whether  it  be  a  law  of  local  policy 
adapted  solely  to  the  country  in  which  it  was  made,  or 
a  general  regulation  of  property  equally  applicable  to 


and  under  ivhat  restrictions, 
must,  incase  of  dispate,  be 
decided  in  the  first  instance, 
by  their  own  provincial  judi- 
cature, subject  to  the  revision 
and  control  of  the  King  in 
Council  :  the  whole  of  their 
constitution  being  also  liable 
to  be  new-modelled  and  re- 
formed by  the  general  super- 
intending power  of  the  legis- 
lature in  the  mother-country. 
But  in  conquered  or  ceded 
countries,  that  have  alrAdy 
laws  of  their  own,  the  King 
may  indeed  alter  and  change 
those  laws ;  but,  till  he  does 
actually  change  them,  the 
ancient  laws  of  the  country 
remain,  nnless  such  as  are 
against  the  law  of  God,  as  in 
the  case  of  an  infidel  coun- 


try (I).  Our  i^m^ican  plant- 
ations are  principally  of  this 
latter  sort,  being  obtained  in 
the    last    century   either  by 
right  of  conquest  and  driving 
out  the  natives  (with  what 
natural   justice   I  shall    not 
at  present    enquire)   or    by 
treaties.     And  therefore  the 
common  law  of  England,  as 
such,    has   no   allowance  or 
authority  there;  they  bein^ 
no  part  of  the  mother-coun- 
try, but  distinct  (though  de- 
pendent}   dominions.     They 
are  subject  however    to  the 
control   of  the    Parliament  ; 
though   (like  Ireland,  Man, 
and  the  rest)   not  bound  by 
any  Acts  of  Parliament^  on- 
less  particularly  named/' 


(1)7  Rep.  17.     Calvin's  caae.    Show.  Pari.  c.  31. 
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My  coantrf  in  whkli  it  is  by  the  rales  of  AujUiA  law 
tiiat  property  is  goTcrmedi  I  conceive  tiMt<  the  okjeet 
of  the  statute  of  mortmain  is  wholly  political  —  that 
it  grew  oat  of  local  drcamstances,  and  was  meant  to 
baTe  merely  a  local  operati<Hi.  It  was  passed  ia  pre- 
▼ent  wbat  was  deemed  a  public  mischief,  and  net  to 
i^giiiate,  as  between  ancestor  and  beir^  the  power  of 
devising,  or  to  prescribe,  as  between  grantor  and  gran- 
tee, the  forms  of  alienation*  It  is  iofeidentally  only,  attd 
with  reference  to  a  porticalar  object,  that  the  exevdae 
of  the  owner's  donnaien  over  bis  propearty  is  abrMged^ 


1817. 


It  is  tnie  that  the  disherison  of  lawful  heirs  w  teel^sil 
as  one  of  the  consequences  of  the  unlimited  powetef 
devising  to  charitable  uses,  and  heirs  may  eonse^ea- 
tially  be  benefited  by  the  prohibition.    Bilt,  generaHy 
to  restrain  the  power  of  devising,  was  not  in  the  eon- 
templation  of  the  legislatnre.    Heirs  are  as  liable  ills 
before  to  be  disinherited  by  will,  provided  the  dishet^ 
ison  be  not  in  favour  of  the  proscribed  object.    Thto 
thing:  to  be^prevented,  was  a  mischief  eitisting  in  £b^- 
land,  and  it  was  by  the  qnality  and  eatenft  of  the  mis^ 
chief,  as  it  there  existed,  that  the  propriety  of  legisla* 
tiTe  i0ter£erence  apon  the  subject  was  to  be  determi-* 
ed.     The  statute  begins  by  referring  to  the  ancieat 
laws  ma4e  against  alienations  in  mortmain.   None  of 
tbo  cavises  in  whieh  those  laws  orlgiMit^cl  had  ever 
bad  an  exist^oe  in  the  colonies.  It  then  redtes,  th«t 
tins  public  mi^hief  had  of  late  greatly  incteasetf. 
Thete  is  locality  in  that  asserttoa^    It  was  in  Eftg* 
land  tkat  tbe  tniscbirf  had  Increased,^ and  itt  £^^ 
limd  ofily  was  it  tboaght  necessary  to  impede  itdpro^* 
gresB^     To  no  other  part  of  the  dominiona  o(f  die 
crowtt  wias  this  law  extended.     Yet  ft  was  compe- 
tent ta  t^^  legislatnre  to  hnve  made  it  the  law  of 
erety   ooleny  belonging  to  Great  Britmn*     I  do 
not  beK^v^  that  R  could  even  now  be  stated,  witii 
Vol..  II.  M 
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teBpeci  to  any  of  our  colonies,  that  the  practice  of 
devising  bads  to  charitable  uses  has  prevailed  to 
any  ineonvenieut  extent.    In  Jdmaica  the  wealthiest 
of  our  Wut  Indiofi  possessions,  it  has  not  to  this  day 
been  thought  necessary  to  guard  agaio^^  any  such 
evil*  .  I  do  not  indeed  biow  that  any  colonial  legisla- 
ture has  made  any  regulation  on  the  subject,.  aUbougk 
in  none  of  the  old  colonies  can  the  mortmain  act  have 
any  operation.    For  a  long  series  of  years,  devises  to 
charitable  uses  had  in  this  country  been  wholly  unres- 
trained, and,  until  they  began  to  grow  excessive  in 
their  amount,  it  was  not  reckoned  necessary  to  re- 
strain them.    What  the  legislature  had  to  consider 
was,  whether,  as  there  was  so  much  of  the  land  of 
England  already  in  mortmain,  it  was  not  expedient  to 
lessen  the  facility  of  putting  more  of  it  into  that  si- 
tuation.   That  was  a  consideration  purely  local.    It 
related  to  land  in  England,  and  to  land  in  England 
only.    The  statute  contains  some  exceptions.  Tliese 
exceptions  ate  also  local,  and  still  further  show  the 
local  nature  of  the  law,  and  how  little  it  can  be  con* 
sidered  as  a  general  regulation  of  property. 


The  two  English  universities,  and  the  three  great 
English  schools  or  colleges,  are  exempted  from  its  o- 
peration.  This  law  cannot  have  the  like  effect  in  ano- 
ther eountry  as  it  has  in  England.    There  are  Bome 
English  objects,  in  favour  of  which  an  English  testa- 
tor.may  devise  land  in  mortmain.    But  there  are  no 
Gol<mial  objects  in  favour  of  which  a  colonial  testa- 
tor could  so  devise.    If  there  were  universities  or 
great  schools  in  the  colony,  this  law   would    uot 
permit  a  devise  to  be  made  to  them.    If  the  len^isla- 
ture  of  a  colony  were  disposed  to  adopt  a  sinailv 
law,  they  would  surely  not  transcribe  this  act,  as  it 
stands,  into  their  statute  book.    Tb^y  would  in  all 
probability  specify  some  useful  institution  or  esta- 
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blislimeiit  of  iheit  own,  in  favour  of  wbieh  they  would 
make  such  an  exemption  as  is  made  here  in  faTOur  of 
the  two  nniyersities,  and  the  <hiee  schools  mentioned 
in  the  statute ;  or,  if  they  did  not  thinlc  it  fit  to  make 
an  exception  in  favour  of  fheir  own  institutions,  they 
surely  would  not  continue  the  exception  in  favour  of 
institutions,  of  another  country.  If  tiiis  law  were 
in  force  in  Orenada,  the  consequence  would  be,  that 
a  Testator  could  not  by  will  give  an  acre  of  land  for- 
the  support  of  a  school  in  the  island,  while  he  might 
give  his  whole  estate  to  augment  the  endowments  of 
an  English  college. 


1817. 


Then,  with  respect  to  alienations  in  mortmain  inter 
vivas^  they  are  not  prohibited^  but  regulated.    One  of 
the  regulations  .required,  as  necessary  to  their  vali- 
dity, is  enrolment  in  his  Majesty's  High  Court  of 
Chancery.  This  further  shows  that  the  act  is  through* 
out  local,  and  throughout  inapplicable  to  any  other 
country  than  this.    It  is  undoubtedly  the  Court  oi 
Chancery  of  England  that  is  here  designated.     In  • 
that  Coart  there  is  an  ancient  office  for  the  enrolment 
of  deeds.     There  is  indeed  a  Court  of  Chancery  in 
Grenada,  but  there  is  no  such  establishment  as  an 
eiCrolment  office  belonging  to  it.    The  requisition  of 
the  law  could  not  therefore  be  complied  with  in  the 
island,  do  that  what  is  a  qualified  prohibition  here, 
would  become  an  absolute  prohibition  there.    They 
have  a  register  of  deeds,  but  the  registration  of  a 
deed  in  a  register  office  would  be  perfectiy  unavail* 
ing,  where  it  is  an  enrolment  in  the  Court  of  Chancery 
that  is  specifically  required.    If  the  legislature  of  the 
island  think  any  measure  of  the  same  kind  necessary, 
they  may  so  shape  and  modify  it,  as  to  adapt  it  to  their 
own  circumstances  and  situation.    But,  framed  as 
the  mortmain  act  is,  I  think  it  quite  inapplicable  to 
Grenada,  or  any  other  colony.    In  its  causes,  |ts  ob- 
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^^'^^^  tionst  it  is  a  law  wholly  EngiiA,  caloal^ied  fimr  poiw 
^^^-- *-^  poses  of  local  policy,  coaplicated  with  local  esta* 
blishaieats.  and  inoapable  without  great  iacongniity 
in  the  efieotj  of  being  tranafeired  as  it  stands  into  the 
code  of  any  other  country.  I  am  <tf  opinion,  there* 
fore^  that  it  constitutes  no  part  of  tbe  law  of  the  is« 
land  of  Cffsfioda,  and  tliat  tbe  Exception  vMut  oon-* 
aeqqmtiy  be  allowed. 


Rolls. 
Feb.  19. 91. 35,  ANGELL  v.  UADDEN, 

ANGBLL  V.  LOADEN, 

After  a  De^  ]B  Y  the  Decree  made  in  the  first  of  these  causes 
crae  referring  it  ^see  16  Ves.  202),  it  was  referred  to  the  A^aster  to 
to  the  Master  enquire  whether  proper  memorials  of  the  respectiva 
to  enquire  jrhe^  annuities  had  been  enrolledi  and  to  state  tbe  pcion<» 
ther  an  annuity  ties  among  the  annuitantSi  and  to  take  an  account  of 
bad  been  pro^  ^j^^t  was  due  to  each  of  the  annuitants^  the  memo* 
perly  enrolled.  ^^^  ^^  whose  annuities  he  should  find  to  have  been 
f*******^*^'  properly  enroDed;  and,  the  Plaintiff  admittiiig  that 
ingrepor  j^^  j^^^  ^     ^  ^  hands  J5135  arrears  of  the  sent 

.  agamst  the  en- 
rolment, it  was 
objected  by  the  Defendant  (the  anonitant),  on  a  reheariag,  that  the 

I  Decree  had  been  pronooAced  after  two  sereral  ordt va  ande  in  tUa  Co9rl« 

in  another  cause,  for  pay  meat  of  tbe  annuity  i  and  after  a  Rule  to  skew 
cause  in  fa? our  of  the  annuity  ia  the  Court  of  King'a  Ban^  bad  beea 
discharged.  Beld  aot  a  auffideat  ground  for  setting  aside  the  Decree  i 
the  former  cause  in  which  those  orders  bad  been  obtained  not  havipg 
been  instituted  for  tbe  purpose  pf   setting  fiaide  the  annuities^  and 

I  this  Court  having  jurisdictlonji  a(^r  the  failure  of  sn  attempt  to  se( 

I  naide  an  annuity  at  comoion  bw, 
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dHUPpB  of  £600,  it  wa0  ovderod  that  he  thould  there- 
oat  letaia  his  costs,  and  abould  pay  the  residae  (if 
any)  into  Court,  and  that  be  dioiild  fr(»itiiBe  to  time 
pay  into  Gonrt  whtt  ehonld  be  dae  from  him  on  ac« 
count  of  the  said  mt  charge. 

The  Plaintiff  afterwaida  filed  a  BID  of  revivor  and 
sopplement,  upon  which  a  like  Deeree  was  pm» 
nooaced,  aad  the  Ii^Janction  graated  to  sestrain  the 
Defendants  from  proceeding  against  the  Plaintiff  was 
ordered  to  be  continued. 


1817.- 


On  the  21st  of  NQvemb$r,  .1815,  the  Master  made 
his  Beport,  by  ivhich  he  certified  that  he  was  of  op- 
inion that  proper  memorials  of  the  annuities  had  not 
been  enrolled,  aad  had  tberiefore  not  iHOoeeeded  to  en- 
quite  as  to  the  respectire  priorities,  nor  to  take  the 
accounts  directed  by  the  Decree. 

To  this  feport  no  exceptions  were  taken,  but  the 
Jlefeadant  TiUan,  (one  of  the  annuitants),  presented 
a  petiti€ia  of  re<»hearing,  whereby  be  submitted  tiiat  so 
much  of  the  decrees  as  directed  a  reference  to  en*' 
quire  whether  proper  memorials  of  the  annuities 
granted  to  the  petitioner  had  been  enrolled,  and  to 
state  the  priorities^  &c.  and  an  Injunction  against  the 
petitioner  was  errcmeous,  and  that  the  Plaintiff's  bill 
cfoght  to  have  been  dismissed  with  costs  as  against 
the  petitioiier. 

The  gfoands  stated  by  this  petitleii  were,  that  by  an 
Order  made  in  another  cause,  of  AngeU  v.  Smith,  in 
August  1796,  upon  the  petition  of  the  Ddendaut, 
Mrs.  HiMdden,  praying  that  the  payment  of  the  annu- 
ities to  T'ilson  might  no  longer  be  made  by  the  recei- 
ver in  the  ^aid  cause  of  the  estates  whereon  her  rent 
pharge  was  secured,  by  reason  of  the  annuities  not 
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having  been  properly  enrollbd,  it  was  ordered  that  that 
petition  shoald  be  dismiseted ;  that  by  another  order  in 
the  same  canse.  dated  the  8d  of  November,  1796^  on  a 
petition  by  Tibon,  it  was  ordered  that  the  receiver 
should  continue  to  discharge  the  said  annuities ;  and 
that  on  the  19th  of  November,  179S,  Reed  and  his  wife 
(now  the  Defendant  Mrs.  Hodden,)  obtained  a  rule  in 
the  King's  Bench  against  TUson,  to  'show  cause  why 
the  judgment  signed  should  not  be  vacated,  and  why 
the  deeds  and  warrant  of  attorney  executed  for  reco-> 
▼ering  the  said  annuities,  should  not  be  declared  void ; 
which  rule  was  afterwards  discharged  with  costs,  upon 
the  several  proceedings  in  this  Court  being  shown  for 
cause.  » 


The  cause  now  came  on,  in  the  first  place  upon  the 
petition  of  rehearing,  when  it  was  contended,  in  sup- 
port of  the  petition,  that  it  having  been  twice  in  this 
Court,  and  once  by  the  Court  of  King's  Bench,  decided 
that  the  annuities  were  valid  annuities,  it  was  not  com^ 
potent  to  the  Court  afterwards  to  direct  an  enquiry 
before  the  Master  respecting  the  validity  of  these  same 
annuities;  that,  if  Mrs.  Had^eri  had  filed  the  Bill  in 
her  own  name,  the  orders  already  made  in  the  cause 
otAngelly.  Smith  might  have  been  pleaded  in  bar,  and 
that  the  filing  of  the  present  Bill  by  her  son  was  ob* 
.  viously  only  collusion,  with  a  view  to  prevent  that  con- 
sequence from  directly  arising.  And  the  cases  of  Hart 
V.  Lovelace  (a),  Greatheadv.  Bromley  (6),  and  Schwnr" 
tnanr.  Weatherhead(c),  were  cited  as  authorities^  that 
where  the  validity  of  an  annuity  has  come  in  judgment 
before  a  Court  of  competent  jurisdiction,  noothercourt 
^will-sttifcr  the  same  objection  to  be  again  agitated^  and 


(a)6T.R.47I. 
{6)7T.R.  4W. 


(€)  I  EM,  ^7, 
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thatufhere,  npon  a  summary  application  to  set  aside 
aimiiities  for  noa-compliance  with  the  requisites  of 
the  ac^  the  rule  was  dischaiged  upon  discussion  of 
the  merits,  the  Court  will  not  entertain  a  similar  ap- 
plication between  the  same  parties,  on  the  same  state 
of  facts,  eyen  though  grounded  on  a  new  objecticm 
to  the  annuity,  wtiich  was  not  before  urged  or  con- 
sidered. 


w 


1817. 


Avesu 


HiU^nnk 


On  the  other  side  it  was  argued^  that  the  case  was 
fully  before  the  Court  at  the  hearing  in  1809;  that  it 
was  incorrect  to  say  that  the  orders  made  in  the  other 
cause  could  have  been  pleaded  in  bar,  since  interlo- 
cutory orders  tyre  not  strictly  pleadable  matters ;  and 
that  the  parties  themselves  who  sought  this  rehearing, 
ha4  departed  from  the  strict  observance  of  those  or- 
ders ;  and,  they  cited  Crossley  v.  Ariwrighi  (a),  and 
SaunderM  v  Hardinge  (b),  that  an  annuity  deed  is  not 
merely  voidable,  but  absolutely  void,  where  the  me- 
morial is  not  duly  registered  according  to  the  provi- 
sions of  the  act. 

Sir  S.  Romilly,  Agar,  and  Home,  in  support  of  the 
Petition. 

J^onblanque  void  Treslove,  for  the  Defendants  ffadr 
den.  and  wife. 

Trower  and  Merivale,  for  the  Plaintiff^  resisted  the 
clia^rge  of  collusion,  which  there  was  no  sort  of  evi- 
dence to  support. 

Th€  Master  of  the  Rolls  : 

Observed,  that  it  had  been  decided  by  the  present 
X^atrdL  Chancellor  in  the  case  of  BromUy  v.    HoU 


(^^8T.R.eQ3 


(b)5T.!t9. 
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land  (a),  that  the  rejectkm  of  a  iuixiinary  appticatMXi 
to  a  C!oiirt  of  Law  for  the  purpose  of  setting  afiide  an 
aniraity»  is  not  a  gvoiiiid  for  vefasmg  relief  ift  this 
Coavt  on  a  BHi  filed;  and  that,  with  respect  I0  the 
orders  made  by  Lord  Rosdyn  (6),  it  did  not  appear  by 
the  Petition  upon' what  grounds  those  orders  were 
made,  nor  whether  the  ments  of  the  question  were  at 
all  entered  into ;  the  probability  being  the  other  way ; 
since  the  suit  of  Angell  v.  Smith  was  only  instituted 
for  the  usual  accounts  against  an  executor,  and  the 
Dectee  (c)  was,  that  the  will  should  be  estaUished, 
and  a  reference  for  the  ordinary  purposes.     This 
Court  will  not  onler  an  annuity  to  be  set  aside  on 
motion  or  petition,  where  it  does  no|  constitute  part 
of  the  relief  sought  by  the  Bill ;  and,  as  the  BB!  in 
Ang^  v.Smiih  did  not  seek  to  hatve  the  anaidties  set 
aside,  it  follows  that  it  could  not  hare  been  a  subject 
of  diHCUssion.    Neither  party  can,  therefore,  be  ccm- 
sideMd  to  be  definitively  bomd,  as  by  lies  judieaia. 
If  it  were  Mes  judicata,  that  wotdd  hare  been  a  rea- 
son why  no  Injunction  could  have  been  obtained ;  bui 
no  such  objection  was  taken  to  the  application  for 
an  Injunction ;  and  indeed  it  appeared  to  have  been 
waived  by  the  parties  resorting  to  objections  merely 
in  point  of  form  as  arising  out  of  the  peculiar  nature 
of  Bills  of  interpleader.    There  was.notbkig,  then, 
to  prevent  Mrs.  Hodden  from  filing  a  Bill  U>  set  aside 
these  annuities,  if  she  had  chosen  to  do  so ;  and  she 
was  placed  in  the  same  situation,  by  being  made  a 
Di^endant  to  an  interpleading  Bill,  as  if  she  had 
herself  come  into  this  Court  for  the  purpose. 

Petition  dismissed.    [Reg.  lib.  181€.  A.  fb.  1173.  J 


(a)  5  Ves.  610.  7  Vcs.  3. 
Coop.  9;  And  see  7  T.  R. 
455. 


(5)  See  Reg.  Lib.  A.  17W. 
fo.  897. 974. 

(c)  24th  FIA.  1797.  B^. 
Lib.A.  179«.{b.aaX 
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Tll»  Cm86  aftemwds  cwrinc  en  f<Mr  iMiyat  6Sme^ 

aldMHigh^  by  Ml  exMpttog  to  Um  Mtatar'a  B#port» 
they  BujiM  be  takeu  to  bave  acqni^^M^  19  itj  thoy 
were^  notwithfttnadinfc  entilled  to  have  ml  aMOont  of 
wliat  was  due  to  tbeu  in  VBspect  of  aoaa  actuaUy  %fll- 
Tanoed  Iq^  way  of  conaidemtioii  for  tlMir  semial  an^ 
aaitiea,  with  ihteieflt,  a^d  to  be  paid  the  bajaaces^  if  tnui  for  a  mar- 
any^  wUeb  were  due  to  thota  im  lespoct  tbeioof,  oat  of  ried  womui, 
the  fund  in  Qovt  whiA  bad  aiiaea  from  the  noaies  being  let  aiide, 
from  time  to  time  paid  iafay  tho  Pkdntiff  aaiar  the  the  annaitant 
Deciee;  clauaiag  a  epedfic  Uea  upon  the  fond  ia  isnotentiUed 
Coavt  to  that  extent.  <•>  '•wer  tba 

consideration 

On  the  other  side  it  waa  said  that  thin  faad»  eoA-  9'''^''  ^^  him, 
stitutmg  part  of  the  separate  estate  of  the  wife,  was  ^""^  ^^/  f^'^'^^y 


not  baUe  to  the  claloui  of  the  amuuaants  in  mspeet 

^    ,    .  ,      ,  *     1 .  •  arrean  of  the 

of  tbcar  acstaal  advances ;  m  swppoit  of  wuob  was  _^.  ...  ^ 

*  "^  reot-cnarge, 

eited  /ones  v.  Harris  (a).  ^^  i^^^  Coart 

>  under  a  Decree 
His  HoHW  said,  that  if  he  conid  discoverany  solid  jg^^^  ^p^^  ^ 

gromid  of  distinction  between  this  case  and  that  of  Bill  of  inter- 

The  Duke  of  BoUan  v.  WHKfmtjk),  he  shonid  hvitt  pleader  filed  by 

been  glad  to  apply  the  principle  adopted  by  Conrts  of  the  owner  of 

LoLW,  with  respect  to  the  recovery  back  of  the  consi-  the  estate,  sub- 

deration  (c) ;  bnt  that  the  circumstances  of  both  cases  ject  to  the 

being  precisely  the  same,  lie  could  not  do  otherwise  wnt-cbarge. 

than  foUow  the  precedent  of  the  former  case,  leaving 

the  annuitants  to  such  remedy  as  they  might  haje  at 

fair. 


(a)  9  Ves.  486.  &e.    And  see  the  Decree  in 

(^)    4  Bro.  2Sn.    2  Ves.  that  case,  Reg.  Lib.  A.  1791. 

ran.    138.     Referred  to    in  fo.339. 

fan^s  V.  Harris,  9  Ves.  494,  (c)  See  9  Vts.  492. 
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It  was  accordingly  ordered  that  it  should  be  referred 
back  to  the  Master  to  take  an  account  of  what  was 
due  and  in  arrear  from  the  Plaintiff  in  respect  of  the 
rentrcharge  of  £600  per  annum ;  and  to  tax  the  Plain- 
tiff his  costs  as  between  solicitor  and  dient ;  the  Plain- 
tiff to  pay  the  residue  (if  any)  o(  what  should  be  so 
found  due  from  him,  after  retaining  the  amount  of  such 
costs,  to  the  Defimdant  Ann  a  iiden;  in  case  of  defi- 
ciency, the  amount  of  such  deficiency  to  be  laised  by 
sale  of  a  sufficient  part  of  the  fund  in  Court ;  the 
Plaintiff  to  pay  the  said  annuity  of  £600  in  future,  as 
it  shall  from  time  to  time  become  due,  to  the  said 
Defendant.    The  Injunction  to  be  made  perpetual  as 
against  the  several  annuitants,  and  to  be  dissolved  as 
against  the  said  Defendant.     The  several  parties  to 
be  paid  their  costs  out  of  the  fund  in  Court.    The 
Master  to  enquire  and  certify  how  much  of  the  resi- 
due, after  payment  of  such  costs,  belonged  to  the  de- 
fendant Ann  Hodden,  in  respect  of  her  said  annuity 
of  £600,  and  how  much  to  her  late  husband  MUed,  un- 
der the  trusts  of  her  marriage  settlement;  and  to  be 
paid  accordingly. 


Sir  £.  RamUly,  Agar,  Home,  Wingfield^'md  J.  Mar- 
tin,  for  different  annuitants. 


BND  OF  PAKT  THE  FIRST. 


REPORTS  1817. 

OF 

CASES 

ARGUED  AND  DETERMINED 

W  THX 

HIGH  COURT  OF   CHANCERY, 

Commencing  in  the  SittingB  before 

MICHAELMAS    TERM, 
57  Gso.  3.  1816. 


Between 
Marquis  CHOLMONDELEY  and  the  Honourable    Jan.  S7,  S8. 

ANN  SEYMOUR  DAMER,    -    Plaintiffs;        Feb.*. 6. 10. 
And  Lord   CLINTON,  FRANCIS  DRAKE,  AM-        "•  J8- 

BROSE  ST.  JOHN,  JOHN  INGLETT  FOR-      Ji^^- 

TESCUE,  Sir  LAWRENCE  PALK,  (deceased,) 

WILLIAM  SEYMOUR,  and  others, 

DSFEKDANTS. 

And  between  the  same  Plaintiffi, 
And  Sir  LAWRENCE  VAUGHAN  PALK,  (an  In- 
&Dt,)  Lhune  DOROTHY  ELIZABETH  PALK, 
Sir  THOMAS  TYRWHITT,   and  the  Earl  of 
SHAFTESBURY,        -        -       Defendant!. 

(By  Original  Bill,  and  Bill  of  Reviror  and  Sajpph- 
ment) 
Vou  IL  N 
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Y  Indentures  of  Lease  and  Release,  dated  the  24lh  Chol ^onde- 

and  25th  October j  1704,  being  the  settlement  made  let 

previous  to  the  marriage  of  Samuel  Rolle^  of  Heanton^  in  ^* 

the  county  of  Devortj  Esq,  with  Margaret^  only  daughter     ^j^  Others. 

of  Roger  TucJcfield^  of  Raddon  Court,  in  the  said  county,      c  p  j    • 

deceased,  the  several  manors  and  hereditaments  of  the  gyj,:^^^  ^^  « 

said  Samuel  RoUe,  in  the  counties   of  Devon  and  Com-  term  of  200 

iDall,  therein  described,  were  settled  to  the  use  of  Samuel  yean  for  rais- 

Rollef  for  bis  life,  with  remainder  to  the  use  of  trustees  ing  portions,  to 

and  their  heirs,   during  the  life  of  Samuel  Rolle,  upon  the  use  of  his 

trust  to  preserve  contingent  remainders ;  and,  after  the  daughter  AT. 

decease  of  Samuel  Rolle,  subject  to  a  rent  charge   of  for  life,  re- 

j^lOOO,  payable  to  the  said  Margaret  TuckfieUL  for  her  mainder  to  the 

life,  in  bar  of  dower,  to  the  use  of  the  said  trustees  for  *«6  of  her  first 

the  term  of  two  hundred  years,  upon  trust,  in  case  there  son  m  tail  male, 

should   be  issue  of  the  marriage  only  one  daughter,   to  remainder  to 

raise  j£2O,(X)0  as  a  portion  for  such  daughter,  with  re-  hw  cousin  J.  72. 

mainder  to  the  use  of  the  first  and  other  sons  successive! jp  ^'l     * '    ^* '  *°. 

in  tail  male,  with  remainder  to  the  use  of  Samuel  Rolle,    *^®'  ®^^*  ^  ^ 
,  .    ,    .  ,       .         ^  daughter  M. 

his  heirs  and  assigns,  for  ever,  u-   T  .     .i 

°  his  heir  at  law; 

who  marries, 
and  has  one  son,  G.  Ear]  of  0. ;  who,  upon  the  death  of  his  mother,  enters 
as  tenant  in  tail  under  the  will   of  his  grandfather,  suffers  a  recovery  to 
the  use  of  himself  in  fee,  and,  by  Deed  (1781),  reciting,  '^  that  he  was 
"  willing  and  desirous  that  the  said  estates  should  remain  in  the  family  and 
"  blood   of  S.  R**  in   consideration  of  *^  the  natural  love  and  affection 
''  which  he  bore  to  his  relations  the  heirs  of  S.  72.,   and  to  the  intent  that 
**  the  estates  might  continue  in  tlie  family  and  blood  of  his  late  mother  on 
^*  the   side    of  her  .father,"   settles  the  estates  to  the  use  of  himself  for 
life;  remainder  to  the  heirs  of  his  body;  for  default  of  such  issue,  as 
he  should    appoint ;    for  default    of  appointment,    <^   to  the  use  of  the 
**  right  heirs  of  S.R.i*'  with  a  general  power  of  revocation  and  new  ap- 
pointment. 

C7*  Earl  of  0.  afterwards,  by  Deed  (1785),  converts  the  mortgage 
term  of  two  hundred  years  into  a  mortgage  in  fee ;  and  dies,  without  issue, 
leaving  fl»  £arl  of  0*  his  uncle  and  heir  at  law.    Upon  the  death  of  Earl 

•  N  « 
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1817.  Samuel  Rolk  had  issue  by  the  marriage  only  one 

^"^^"^^^^^      daughter  Margaret  g   and  being  seised  in  fee  of  the 

Cholmonde-   ggjjj^j  estates,  subject  to  the  subsisting  uses  of  the  set- 

V.  tlement,  made  his  will,  dated  the  2£d  of  October^  1717» 

^]i  rl^i?^       whereby  he  devised  the  fee-simple  and  inheritance  of  the 

said  settled  and  other  estates,  to  his  wife^  durante  vidi^ 

state,  with  remainder  to  trustees  and  their  heirs,  to  the 


6.»  C.  enters^  as  the  then  right  heir  of  5.  R.y  and  settles  the  estates  by 
deed  (1792). 

H,  Earl  of  O.  being  subsequently  applied  to  by  C,  on  account  of 
doubts  which  had  arisen  with  regard  to  the  effect  of  the  Deed  of  1785, 
as  a  revocation  of  the  settlement  of  J  781,  executes  a  Deed  (1794),  by 
which,  reciting  those  doubts,  and  **  that,  being  well  satisfied  that  Earl  G. 
«  did  not  intend  to  alter  the  uses  of  that  settlement,  he  hpul  agreed  to 
"  confirm  the  same,''  it  was  witnessed  that  he.  Earl  i/.,  did  "  grant,  bar* 
*'  gain,  sell,  release  and  confirm,"  to  the  trustees  of  C.'s  settlement  of 
1792,  upon  the  trusts  of  that  settlement,  **  in  the  same  manner  as  if  the 
deed  of  1785  had  not  been  made,  and  to  and  for  no  other  use,  intent  or  pur- 
pose whatever." 

Earl  H.  dies,  leaving  A.  his  heir  at  law,  and  also  heir  at  law  of  Earl  G.  / 
and  having  devised  all  the  rest  and  residue  of  his  real  estates,  in  the  most 
general  terms  to  B. 

C.  also  dies ;  and  upon  his  death  bis  eldest  son  enters  under  the  settle- 
ment of  1792. 

Upon  a  bill  filed  by  A.  and  B.  jointly,  as  heir  at  law  and  devisee  of  Barl 
.H.,  stating  an  agreement  between  them  to  share  equally,  and  praying  a 
Redempuon  and  Reconveyance,  and  (as  against  C  the  son)  an  account  of 
Bents  and  Profits ;  held,  ^rst^  that  by  the  construction  of  the  settlement 
of  1781,  the  remainder  <'to  the  use  of  the  right  heirs  of  iS.  R"  vested  in 
the  settlor,  as  himself  the  right  heir  of  S,  R.  at  the  date  of  the  settlement; 
secondly^  that  the  deed  of  1794  did  not  operate  as  a  confirmation,  exc^t   for 
the  limited  purpose  expressed  by  the  recital ;  and  lastly^   that  the  length  of 
time,  viz.  upwards  of  twenty  years,  since  C.  entered,  was  no  bar  by  analogj 
to  the  statute  of  limitations.    Also  held,  that  Sir  L.  P.,  having  advaaced 
money  to  C.  by  way  of  mortgage,  should  not  be  permitted  to  avail  himself 
of  that  security,  as  against  the  Plainti£b,  upon  the  ground,  either  of  wsm 
of  notice,  or  of  acquiescence. 
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use  of  the  first  and  other  sons  of  bis  body  begotten  or         1817. 

to  be  begotten,  in  tail  male  in  successioni  and  for  default 

of  such  issue  to  the  .use  of  his  daughter  Margaret  tot 

her  life,  remainder  to  trustees  to  preserve,  &c.  remainder  v. 

to  the  use  of  such  child  or  children  of  his  said  daughter     „5!i*nfi!iAM 

as  she  should  appoint;  and  for  de&ult  of  appouatm^t 

to  the  use  of  her  first  and  other  sons  successively  in  tail 

male;  and,  if  she  should  die  without  issue,  then  the 

testator  devised  all  his  said  estates  to  his  cousin,  John 

BMcj  ofSkifwick;  and  his  heirs  male;  and  for  default 

of  such  issuer  to  Samuel  BoUe  (the  brother  of  JoAn),  and 

his  heirs  for  ever. 

The  testator,  5amii^/  BoUey  died  in  1719i  leaving  his 
daughter  Margaret,  his  only  child  and  heir  at  law,  who^ 
upon  his  death,  entered  into  possession  of  the  estates 
devised  to  her  for  her  life;  and  by  indenture,  dated  the 
24th  of  March,  1720)  in  pursuance  of  a  decree  made  in 
a  cause  wherein  the  said  Margaret  Ralle  (the  daughter) 
was  Plaintifi^  and  the  widow  of  the  testator,  and  others. 
Defendants,  the  remainder  of  the  term  of  two  hundr^ 
years  was  assigned  Arscott  and  Spicer,  upon  the  subsists 
ing  trusts  of  the  settlement. 

In  March,  1 724,  Margaret  RoUe  (the  daughter)  married 
Roberij  Lord  Walpde,  (afterwards  Earl  of  Orfords)  and 
by  articles  dated  the  26th  of  March,  1 724,  made  previous 
to  the  marriage^  it  was  agreed  that  the  Earl  of  Or/brd 
(Lord  WalpoW%  father)  should  receive  the  4620,000 
raiseable  under  the  trusts  of  the  two  hundred  years  term, 
and  that  Arscott  and  Spicer  should,  by  mortgage,  sale^  or 
assignment  of  the  premises,  raise  and  pay  the  same  ac- 
cordingly, with  all  convenient  speed,  under  an  order 
of  the  Court  to  be  first  obtained  for  that  purpose.  And 
by  indenture,  dated  the  9th  oi  Jvly,  1724,  (an  order 
to  raise  the  sum  by  mortgage  having  been  first  obtained,) 

N3 


176 

1817. 
Cholmonde- 

LEY 

V. 

Clinton 
and  Others. 


CASES  IN  CHANCERY. 

Jrscoft  and  Spicer^  in  consideration  of  jS20,000  paid  to 
Sir  Robert  Walpole^  assigned  to  Decker^  his  executors, 
&c,  for  all  the  remainder  of  the  term  of  two  hundred 
years,  subject  to  a  proviso  for  redemption  by  B^Aert 
Lord  Walpole  and  Margaret  his  wife. 

There  was  issue  of  this  marriage  only  one  son,  George, 
Earl  of  Orford:  who,  upon  the  death  of  his  mother, 
Margaretj  on  the  13th  oi  January,  1781,  entered  into 
possession  as  tenant  in  tail  male,  under  the  will  of 
Samuel  Rolle,  his  grandfather. 

By  indenture  of  bargain  and  sale  inroUed,  dated  the 
nth  June,  1781,  the  uses  of  a  recovery  shortly  after- 
wards suffered  by  George,  Earl  of  Orford^  were  declared 
to  himself  in  fee. 


By  indenture  of  lease  and  release,  dated  the  1st  and 
Qnd  of  August,  1781,  between  George,  EsltI  o(  Orfi}rd^ 
(described  as  only  son  and  heir  of  Robert,  Earl  of  Or- 
ford,  by  Margaret  his  wife,  who  was  daughter  and  only 
surviving  child  and  heir  of  Samuel  Rolle,  who  was  only 
son  and  heir  of  Robert  Rolle,  Esquire,  by  Arabella  his 
wife,  who  was  daughter  and  coheir  of  Theophilus  Clinton, 
Earl  of  Lincoln  and  Baron  Clinton)  of  the  one  part, 
and  Joshua  Sharpe  of  the  other  part;  reciting  the  will  of 
Samuel  Rolle,  and  his  death,  leaving  his  daughter  Mar- 
garet  him  surviving,  her  marriage  with  Robert^   £arl 
of  Or/brd,  and  her  death,  leaving  him,  the  said  George, 
Earl  of  Orford,  her  only  son,  who  thereby  became  tenant 
in  tail  of  the  premises;  and  reciting  the  said  indenture 
of  bargain  and  sale  and  recovery,  and  that  he  was  *'  wil- 
<<  ling  and  desirous  that  the  said  premises  should  con* 
*'  tinuc  and  remain  in  the  family  and  blood  of  the  said 
**  Samuel  Rolle/*  it  was  witnessed,  that  "  for  and  in 
<<  consideration  of  the  natural  love  and  affection  which 
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<<  the  said  Georgeg-Earl  of  Orfordy  had  and  bore  unto 
^  liis  relations,  the  heirs  of  the  said  Samuel  RoUe^  and 
*^  to  the  intent  that  the  manors,  &c.  and  hereditaments 
^'  thereinafter  mentioned,  might  remain,  continue,  and 
^^  be  in  the  family  and  blood  of  his  late  mother,  the  said 
"  Margaret,  Countess  of  Orford,  on  the  side  or  part  of 
^^  her  father,  the  said  Samuel  RoUe,*  and  for  other  con- 
siderations, he  the  said  George,  Earl  oiOtford,  conveyed, 
&C.  all   and  singular  the  manors  and  hereditaments 
therein  mentioned  (being  the  estates  devised  by  the  will 
o(  Samuel  Eolle),  to  the  said  Joshua  Sharpe,  his  heirs 
and  assigns,  to  the  use  of  him  the  said  George,  Earl  of 
Orfordj  for  life;  and  after  his  decease  to  the  use  of  the 
heirs  of  the  body  of  him  the  said  George,  Earl  of  Or- 
ford;  and  for  default  of  such  issu^  to  the  use  of  such 
person,  &c«  for  such  estate,  &c.  as  the  said  George,  Earl 
of  Orfordy  by  deed  or  will,  should  appoint;  and  in  de- 
fault of  appointment,  "  to  the  use  of  the  right  heirs  of 
*^  the  said  Samuel  Rolle  for  ever."    And  in  the  said  deed 
was  contained  a  general  power  to  the  said  George,  Earl 
of  Orford,  of  revoking  the  uses  thereinbefore  specified, 
and  of  limiting  and  declaring  new  uses  of  the  same  pre- 
inises,  ox  any  part  thereof. 
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By  several  mesne  assignments,  the  manors,  8cc«  com- 
prised in  the  two  hundred  years  term  became  vested,  for 
the  residue  of  that  term,  as  to  four-fifths,  in  Lord  Keppd, 
redeemable  on  payment  of  ^616,000  and  interest;  and, 
as  to  one-fifth,  in  Adair  and  BuUock,  redeemable  on  pay- 
ment of  «£4O00  and  interest;  and,  by  indentures  of  lease 
and  release,  dated  the  4th  and  6tb  of  June,  1785,  George, 
Earl  of  Orfcrd,  in  consideration  of  j£  16^000  paid  to 
Lord  Keppelj  and  of  ^£4000  paid  to  Adair  and  Bullock, 
granted,  released,  and  confirmed  to  Sir  Edward  Hughes, 
his  heirs  and  assigns,  all  the  premises,  to  the  use  of  the 
said  Sir  Edward  Hughes,  his  heirs  and  assigns  for  ever, 
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1817.         subject  to  reconvejrance  to  the  said  Qeorge^  Ecrl  of  Or* 
ford^  his  hein  and  assigns,  or  such  person,  8cc  as  he 
^"^  LOT*'^'*  should  appoint,  on  payment  of  jSfiO^OOO,  with  interest 

■S'otfT*  On  the  5th  otDecembery  1791f  George^  Earl  of  Or- 

Jbrd,  being  (as  the  PlaintiA  alleged)  seised  in  fee  of  the 
equity  of  redemption  of  the  mortgaged  estates,  died, 
without  issue,  and  intestate  as  to  the  said  equity  of  re* 
demption,  without  haying  altered  or  revoked  the  limi* 
tations  of  the  deed  of  1781,  otherwise  than  by  the  in- 
dentures of  1785,  and  leaving  Horace^  Earl  of  Orjbrd^ 
his  uncle  and  heir  at  law,  on  whom  the  said  equity  of 
redemption  descended;  but  the  said  Horace^  Earl  of 
Orford^  being  advised  that,  by  virtue  of  the  limitations 
in  the  deed  of  1781,  the  heir  ex  parte  matemd  of  Earl 
George  was  entitled  to  the  equity  of  redemption,  in  con- 
sequence of  such  belief  did  not  enter  into  the  mortgaged 
estates,  but,  upon  the  death  of  Earl  George^  Robert 
George  William  Trefmis^  Esquire^  afterwards  Lord  CZm- 
ton^  entered  into  possession  thereof,  as  the  cousin  and 
heir  of  1^1  George^  ex  parte  matemd  s  and  by  indentures 
of  lease  and  release^  dated  the  5th  and  6th  of  October^ 
179^  to  which  he  was  a  party,  after  reciting  the  deed  of 
1785,  and  that  the  premises  did,  upon  the  death  of  the 
sud  George^  Earl  of  Orfbrd^  become  vested  in  the  said 
R.  G.  W.  Trejusis  in  fee,  as  the  right  heir  of  the  said 
Samuel  RMe^  by  virtue  of  the  settlement  of  1781 ;  smd 
that  the  said  12.  G.  W.  Trefiais  was  desirous  of  raising 
i£34,0(X)  for  certain  purposes,  and  had  proposed  to  con- 
vert &C.  it  was  witnessed  that,  in  consideration  of  die 
premises,  the  said  R.  G.  W.  Trefitsis  granted.  See  and 
confirmed  unto  the  Earl  of  Coventry^  Hatt^  St.  Jakt^ 
and  Fortescuej  their  heirs  and  assigns,  Sccall  the  manon, 
&c  of  the  said  R.  G.  W.  Trefiais  which  were  the  estate 
o{  Samuel  RoOej  deceased,  to  the  use  of  them  tlie  said 
Earl  of  CaoetUry^  &c  their  heirs  and  assigns,  upon 
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to  raises  by  sale  or  mortgage,  the  said  jSMyOOO,  fi>r  the         1817* 
purposes  therein  mentioned;  and,  subject  thereto^  to 
stand  seised,  tic  in  trust,  and  to  such  uses,  &g.  as  the 
said  R.  G.  JV.  Trejvsis  should  appoint;  and,  in  de&ult  «' 

of  appointment,  in  trust  for  the  said  R.  G.  W.  Trefmis^  .Srwi^ 
his  heirs  and  assigns;  and  by  other  indentures  of  the 
7tli  and  8th  of  October,  1792,  it  was  witnessed  that,  for 
settling  and  assuring  the  several  manors,  &c.  therein 
contained,  and  in  consideration  of  his  natural  lo? e  and 
affection  to  his  wife  and  children,  and  brothers  and  sis- 
ters, the  said  R.  Q.  W.  Trefvsis  granted,  &c  and  con- 
firmed to  the  same  trustees  and  their  heurs,  upon  the 
trusts  therein  mentioned. 

The  Bill  then  stated,  that  shortly  after  the  death  of 
£ari  Getn^e,  a  doubt  was  suggested  to  Earl  Horace^ 
whether  the  deed  of  1785  had  not  revoked  the  uses  of 
the  settlement  of  1781,  and  thereby  defeated  the  limit- 
ation to  the  right  heirs  of  Samuel  RoUe,  under  which 
Lord  Clinton  claimed  to  be  entitled  to  the  equity  of  re- 
demption of  these  estates ;  and  that  Earl  Horace  these- 
upon  cansed  a  case  to  be  stated  for  the  opinion  of  coun- 
sel, which  case  being  laid  before  Sir  Archibald  Mae^ 
danald  (afterwards  Lord  Chief  Baron),  and  the  late 
Mr*  ShadweU,  Earl  Horace  was  advised  by  both  those 
gentlonen  that  the  indentures  of  1785  had  revoked  the 
uses  of  the  settlement  of  1781  only  i^ro  tanto. 

CThis  Case,  and  the  opinions,  which  were  stated  in 
the  Billy  and  proved  in  the  causey  are  given  in  the  note 
below  (a)]. 

(a)  Caaejbr  the  OphUon  the  first  part,  Charles  Lucas 

ofCaumeL  ofthe  second  part,  and«/oiA«a 

eA  June  llSh   Byinden-  5^979^  of  the  third  part,  said 

tore  between  Lord  Orford  of  Lord  Or/brd  conveys  to  Mr. 
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The  Bill  proceeded  to  state  that,  in  the  beginning  of 
1794,   Lord   Clinton  (the  Defendant's  &ther,)  being 

Lucass  the  estates  in  Dorset^     Lord  Orford  of  the  first  part, 


Devon  f  and  Comtooi/,  to  make 
him  tenant  to  the  precipe, 
that  three  common  recoveries 
might  be.  suffered,  the  uses 
of  which  were  declared  to 
Lord  Orford  in  fee. 

18th  and  19th  September, 
1781,  Lord  Orford  conveys 
to  trustees  the  PiddUton  es- 
tate in  Dorsetshire^  to  such 
uses  as  he  should  by  deed  or 
will  appoint,  and  for  want  of 
appointment,  to  Mrs.  Tuck 
for  life,  remainder  to  Horatio 
Walpcie  for  life,  remainder  to 
jiis  first  and  other  son  and 
.sons  in  tail  male,  remainder 
to  his  daughters  in  tail,  re- 
mainder to  the  right  heirs  of 
Samuel  RoUcf  Esquire,  of 
HeantoUf  deceased ;  power  of 
revocation  by  deed  or  will, 
and  of  declaring  new  uses. 

1st  and  2d  Atdgust^  1781, 
Lord  Orford  conveys  to  a 
trustee. the  estates  in  Devon 
and  Comtoall,  to  use  of  Lord 
Orford  for  life,  sans  waste, 
remainder  to  the  use  of  the 
heirs  of  his  body,  remainder 
to  such  person  or  persons  asbe 
should  by  deed  or  will  appoint, 
remainder  to  the  right  heirs  of 
Samuel  RoUe  for  ever ;  power 
of  revocation,  and  of  declar- 
ing new  uses  by  deed  or  will. 
5th  and  6th  June^  1785. 
Lease  and  releasei  between 


Lord  Keppel  and  others,  ex- 
ecutors of  Lord  Albemarle, 
(being  former  mortgagees  of 
the  Dorset,  Devonshire^  and 
Comti>a^  estates,)  of  the  se- 
cond part,  and  Sir  Edtoard 
Hughes  of  the  third  part,  re- 
citing a  former  mortgage  of 
said  estates  for  £20,000,  and 
reciting    said    indenture    of 
bargain  and  sale  inroUed,  6th 
June,  nSl„  for  suffering  re- 
coveries of  said  estates,  and 
for  declaring  the  uses  to  said 
Lord  Orford  in  fee,  and  re- 
citing that  said  executors  of 
Lord  Albemarle  had  occasion 
for  the  money,  and  Sir  JEd* 
v>ard  Hughes  had  agreed  to 
advance  it,   said  "  George 
"  Earl  of  Orford  did  grant, 
<'  bargain,  sell,  release^  and 
**  confirm  the  estates  in  JDar- 
**  set,  Devon,  and  Cortnnall, 
"  to  hold    to    Sir  Edxvard 
"  Hughes  in  fee,  subject  to 
"  a  proviso  of  redemption 
"  upon  payment  of  <£2O,000 
"  and  interest  to  Sir  JEdvoard 
"  Hughes,  by  Lord  Orford. 
'*  his  heirs,  ex^utors9  and 
''  administrators,  at  tbe  time 
<<  and    in  manner   tkerein- 
<<  mentioned.    That  said  Sir 
'*  Edward  Hughes  his   heirs 
<*  and  assigns    should     and 
"  would  at  the  request^  costs, 
'*  and  charges  of  the    said 
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about  to  raise  money  by  way  of  loan  on  the  security  of 
the  estates,  caused  a  representation  to  be  made  to  Earl 


1817. 


"  George  Earl  of  Orford,  his 

*'  heirs  and  assigns,  release 

*'  and  convey  the  premises 

"  unto  the  said  George  Earl 

"  of  Orfordi  his  heirs  and 

''  assigns,  or  unto  such  per- 

''  son  and  persons  as  he  or 

*'  .they  should  direct  or  ap- 

"  point ;  covenant  from  Lord 

"  Or/or^/ to  pay  the  £20,000. 

"  N.  B.     This    mortgage- 

'*  deed  takes  no  notice  of  the 

*'  voluntary    settlements    of 

''  A^/^ustmdi  September  \1%\. 

"  LfOrd  Orford  is  lately  dead, 

'*  leaving  the  present  Earl, 

''  his  uncle  and  heir  at  law, 

*^  and  by  his  will  takes  no 

''  notice  of  estates  in  Dorset, 

"  Devon,  or  Cornwall.     Qu* 

**  As  the  mortgage-deed  has 

**  limited   the  equity  of  re- 

**  demption  of  the  fee  of  the 

**  estates   to    Lord   Orford, 

**  his  heirs  and  assigns,  will 

**  the  equity  of  redemption 

**  of  the  estates  descend  to 

**  the  heir  at  law  of  the  late 

**  Earl  of  Orfordy  or  go  ac- 

**  cording   to  the  deeds   of 

•*  August     and     Septembery 

"  1781?" 

Opinion  of  the  late  Lord 
Chief  Baron. 

"  The  question  in  this 
«<  case  will  be,  whether  the 
**  Icapc  and  release  of  the 
''  5thand6th</tf»f9l785,wai 


<*  be  held  to  operate  as  a 
'*  total,  or  only  a  partial  re* 
"  vocation  of  the  several 
"  deeds  of  August  and  Sep^ 
"  tember  1781." 

The  general  doctrine  is, 
that  where  the  whole  estate  is 
conveyed  so  as  to  operate  as 
a  revocation  at  law,  yet  equi- 
ty will  consider  such  con- 
veyance as  a  revocation  pro 
tanlo  only,  if  it  be  intended 
as  a  security  only  to  let  in 
a  particular  incumbrance; 
**  and  this  is  held  as  in  case 
**  of  a  mortgage  in  fee.  This 
"  doctrine,  which  applies  to 
"  conveyances  for  payment 
"  of  debts  to  mortgagees,  and 
''  other  securities  for  money, 
**  is  an  exception  to  the  ge- 
**  neral  rule,  that  where  lands 
«  are  devised,  and  an  alter- 
**  ation  is  made  in  the  estate 
^*  by  a  subsequent  deed  in- 
''  consistent  with  the  will, 
"  a  revocation  will  be  efiPec- 
**  tuated ;  there  are  many 
"  cases  on  this  subject,  the 
<*  nearest  to  the  present,  is 
*^  that  of  Vernon  and  Jones, 
«  2  Vem.  241.  The  only 
"  difference  between  that 
''  case  and  the  present  is, 
"  that,  in  the  present,  the 
*^  equity  of  redemption  is  to 
**  be  conveyed  to  the  Earl 
«<  of  Orford,  his  heirs,  &c. 
**  or  unto  such  other  person 
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Horace,  that,  although  by  the  limitation  to  the  right 
heirs  of  Samuel  BoUe  in  the  settlement  of  1781,  he 
(Lord  Clinkm)  had  become  entitled  to  the  equity  of 
redemption,  yet  some  embarrassment  had  arisen  to  his 


"  or  persons  as  he  or  they 
**  shall  direct  or  appoint. 

"  The  late  Earl  had,  by 
"  the  deed  of  Septembery 
'*  1781>  reUined  to  himself 
*^  a  power  of  appointment  of 
**  the  estates  comprized  in 
''  that  deed  in  the  beginning 
''  of  it ;  andy  in  the  deed  of 
•*  August,  1781,  the  like 
"  power  is  given  to  him, 
^'  after  the  limitation  to  the 
**  heirs  of  his  body.  It  may 
"  be  said  that  the  words,  and 
**  unto  such  person  as  he  or 
**  they  sliall  direct  or  appoint, 
**  which  are  not  to  be  found 
"  in  any  of  the  printed  cases, 
**  which  I  have  met  with, 
''  shew  an  intent  in  the  tes- 
** .  tator,  when  connected  with 
''  his  powers  of  appointment, 
'*  that  the  deed  of  1785 
**  meant  to  go  further  than 
'*  partially  to  revoke  the 
**  former  deeds.  I  do  not, 
**  however,  upon  the  whole 
**  think  that  such  an  effect 
"  would  be  given  to  those 
**  words ;  as  I  conceive  that, 
**  without  the  aid  of  express 
^*  words,  he  or  his  heirs  and 
**  assigns  might  have  direct- 
**  ed  the  equity  of  redemp- 
**  tion  to  be  coaveyedi  but 


<<  that  this  case  will  only  be 
<<  considered  as  as  a  case  of 
**  partial  revocation,  in  order 
**  to  let  in  the  mortgages. 
**  A.  Macdonaldf  February 
"  2d,  1792." 

Opinion  of  the  late   Mr. 
Shadwell. 

*'  The    intention   of    the 
"  deeds  of  1785,  being  mere- 
"  ly  to  transfer  an  incum- 
**  brance,  which  had  existed 
**  for  near  60  years,  to  a  new 
"  mortgagee,  and  there  be- 
**  ing  no  notice  taken  of  the 
**  settlements  of  1781,  nor 
**  any  recital  of  the  late  £arrs 
**  desire  of  vesting  the  fee- 
'^  simple  in  himself  in  oppo-* 
**  sition  to  the  uses  of  the 
**  settlement,  lam  of  opinion 
"  that,  in  equity,  those  uses 
''  are  not  revoked,  and  that, 
**  subject  to  the  mortgs^ 
"  (which,  if  not  dischargeable 
**  outof  other  funds,  will  &U 
**  proportionably  upon  both 
**  settled  estates),  the  equity 
**  of  redemption  will  go  ac- 
**  cording  to  the  limitations 
**  in  the  respective    aettle* 
**  ments. 

"  Lancelot  ShadweO^  iin- 
"  coln*s Inn,  January,  Xlg^^'* 
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titk^  by  reason  of  a  doubt  which  had  been  raised,  whe-         1817. 
tber  the  indentures  of  1785  had  not  revoked  that  limit- 
ation; therefore  requesting  Earl  Horace  to  execute  such 
deed  or  instrument  as  should  be  necessary  to  remove  o. 

that  doubt.    That  Earl  Horace^  having  already  taken      ^"qJI^J^ 
the  aforesaid  opinions,    and  being  therefore  satisfied 
(bat  such  doubt  was  unfounded,  consented  to  ei^ecnte 
such  deed  or  instrument  as  was  required. 

Accordingly,  by  indentures  of  lease  and  release,  dated 
the  1st  and  fid  of  Aprils  1794,  the  release  being  made 
between  Horace  Earl  of  Orford^  (described  as  uncle 
and  heir  at  law  of  George  Earl  of  Otfordj  deceased,)  of 
the  first  part,  the  Earl  of  Coventry  and  others  (trustees 
in  the  settlement  of  1792)  of  the  second  part,  and  the 
said  Lord  Clinton  (described,  with  an  accurate  state- 
ment of  his  pedigree  from  Tkeophilus  Earl  of  Unednf 
as  heir   at  law  ex  parte  nuUemd  of  nhe  said  George 
Earl   of  Or/brd)  of  the  third  part;  after  reciting  the 
settlement  of  1 78 1,  the  indentures  of  1785,  the  death 
of  Elarl    George,  and  the  deed  of  179^9   <uid   <<  that 
^*  doubta   had  arisen  whether  the  said  George  Earl  of 
^  Orfbrdj   having  joined  in  the  indenture  of  1785,  did 
^  not  revoke  the  limitations  contained  in  the  settlement 
**  of  1781,  and  thereby  defeat  the  settlement  of  179fi» 
*'  and  vest  the  estates  in  Horace,  as  heir  at  law  of  the 
^*  said  George,  Earl  of  Orford,  but  the  said  Horace 
'^  £arl  of  Orford,   being  well  satisfied  that  the  sud 
^  late  Earl  did  not  intend  to  alter  the  uses  limited  by 
'^  the  settlement  of  1781,  had,  at  the  request  of  Lord 
^  Clinton^   agreed  to  confirm  the  uses  of  the  said  set* 
^  tlement  in  manner  thereinafter  mentioned,"  it  was 
witnessed  that,  in  pursuance  of  the  said  agreement,  and 
being  desirous  to  confirm  the  settlement  of  1781  and 
I792t    the   said  Horace  Earl   of  Orford  <<  did  grant, 
^  bai^in^   sell,  release,  and  confirm,"  unto  the  said 
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Earl  of  CoverUryj  &c.  and  their  heirs,  all  the  aforesaid 
manors,  &c.  which  were  the  inheritance  of  Samuel  Botte 
and  George  Earl  of  Orfordj  <<  to,  for,  and  upon  such 
<*  and  so'  many  of  the  powers,  provisos,  limitations, 
<<  declarations,  and  agreements  limited  and  declared,  or 
«  any  ways  expressed  of  or  concerning  the  same,  in 
<*  and  by  the  said  indentures  of  release,  bearing  date 
"  respectively  the  6th  and  8th  of  October,  1792,  as 
<c  were  then  existing  undetermined  or  capable  of  taking 
<*  effect,  in  the  same  manner  as  if  the  said  indenture  of 
<<  the  6th  of  June^  1785,  had  not  been  made,  and  to 
^  and  for  no  other  use,  intent,  or  purpose,  whatsoever." 


Lord  Ointon  (formerly  .R,  G,  W.  Trefusis,  Esq.)  died 
on  the  28th  of  August^  >  1798,  leaving  the  Defendant, 
Lord  Clintofij  his  eldest  son  and  heir  at  law,  who 
entered  into  possession  on  the  death  of  his  father, 
claiming  to  be  entitled  as  tenant  in  tail  under  the  set- 
tlement of  1792,  subject  to  the  mortgage. 


Horace,  Earl  of  Orford,  made  his  will,  dated  the  15th 
oi  May,  1793,  by  which,  after  disposing  of  his  estates 
in  Norfolk,  Essex,  and  Middlesex,  and  giving  several 
pecuniary  and  specific  legacies,  he  gave,  devised,  and 
bequeathed  to  his  cousin  General  Corvtmy,  his  heirs, 
executors,  &c.  ^<  all  the  rest  and  residue  of  his  estate 
<c  and  effects,  real  and  personal,  freehold  and  copyhold, 
<<  whatsoever  and  wheresoever,  and  of  what  nature^ 
**  kind,  or  quality  soever,  not  thereinbefore  by  him 
<<  otherwise  disposed  of,  which  he  then  was,  or  should 
**  be  at  his  death,  seised  or  possessed  of,  interested  in 
<*  or  entitled  to,  or  over  which  he  had  a  disposing 
**  power;"  and  the  said  General  Comoaif  having  after- 
wards died  in  his  lifetime,  by  a  codicil  to  his  will, 
dated  the  27th  of  December,  1796,  Earl  Horace  ap- 
pointed the  Plaintiff  Ann  Seymatir  Dcmer  to  be  his 
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residuary  legatee  and  devisee  in  the  rocm  of  her  late         1B17. 
iktber,  the  said  General  Cbmmry  deceased,  and  gave, 
devised,  and  bequeathed  to  her  the  said  Plaintifi^  her  ^iEt 

heirs,  executors,  &c.  all  the  rest  and  residue,  &c.  in  the  v. 

same  words  as  he  had  given  the  same  by  his  will  to  her  J^i'othcw. 
said  late  fiither. 

Earl  Horace  died  shortly  after  the  date  of  this  co- 
dicil, leaving  the  Plaintiff  George  Jamesy  Earl  (since 
Marquis)  of  CholmondeUjfy  his  grand  nephew  and  heir 
«^  law,  and  the  Plaintiff  Ann  Seymour  Darner  him 
surviving. 

The  bill  then  stated  that  some  questions  had  arisen^ 
between  the  Piaintii&,  respecting  the  will  and  codidi 
o(  Horace  Earl  of  Orfbrd^  as  far  as  regarded  the  equity 
of  redemption  of  the  said  mortgaged  estates,  and  that, 
in  order  to  put  an-  end  to  such  questions,  they  had 
agreed  to  share  the  same  between  them.  That  thqr 
were  advised  that,  by  virtue  of  the  limitations  in  the 
settlement  of  1781,  Earl  Horace  became,  on  the  death 
of  Earl  George^  absolutely  entitled  to  the  equity  of  re^ 
demption  of  the  said  estates,  and  that  the  Plaintiffi^ 
upon  the  death  of  Earl  Horace,  became  entitled  to  the 
same;  that  by  divers  mesne  assignments  the  legal  estate 
in  the  said  mortgaged  premises  had  become  vested  in 
the  Defendant  Francis  Drake,  subject  to  redemption  on 
payment  of  j^20,000  and  interest;  and  that  the  other 
Defendants  respectively  claimed  some  interest  in  the 
same;  charging  that  the  deed  of  1794  did  not  abso- 
lutely  confirm  the  settlement  of  179^9  but  only  removed 
the  doubts  which  embarrassed  the  supposed  title  of 
Lord  Ginton,  by  reas6n  of  the  mortgage  deed  of  1785, 
conveying  the  estates  to  the  uses  of  the  settlement  only 
in  such  manner,  as  if  that  mortgage  had  not  .been 
made;  and  that  Earl  Horace  executed  the  deed  of  1794 
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1817.         under  the  advice  he  had  received  as  to  the'^eSect  of  that 
mortgage^  and  not  oonsideiing  that  he  was  in  fact  part- 
is ^^^      '   ing  with  any  substantial  right  or  interest  whateyer,  but 
V.  fully  believing  that,  by  the  limitefion  to  the  right  heirs 

.Pi*!?!^*  p( Samuel  BMe  in  the  settlement  of  1781,  Lord  CUtUm 
.  became  absolutely  entitled  to  the  equity  of  redemption 
on  the  death  of  George  Earl  of  Orford.  The  bill 
therefore  prayed  a  redemption  and  reconveyance  to  the 
Plaintiffs,  and  that  the  Defendant,  Lord  Clinton^  might 
be  decreed  to  deliver  up  to  them  the  possession  of  the 
premises,  and  the  Defendant  Seymour  to  assign  to  them, 
or  as  they  should  direct,  the  200  years  term  then  vested 
in  him  in  trust  to  attend  the  inheritance;  together  vnth 
an  account  of  rents  and  profits  received  by  the  De- 
fendant, Lord  Clinton ;  and  that  he  might  be  decreed 
to  pay  the  amount  of  what  should  be  found  due  in 
taking  such  account,  upon  being  allowed  all  sums  paid 
by  him  in  reduction  of  interest  on  the  mortgage. 

The  DefiHidant^  Lord  Clinton^  by  his  answer,  sub- 
mitted that  it  was  the  true  hitent  and  meaning  of  the 
indenture  of  settlement  of  1781  to  limit  the  estates  to 
such  person  as  should  be  heir  at  law  of  Samuel  BoUe  in 
case  George  Earl  of  Orford  died  without  issue.  He 
insisted  that  the  deed  of  1794,  was  executed  by  Horace 
Earl  of  Orfbrdj  for  the  purpose  of  confirming  the  limit- 
ations created  by  the  settlement  of  1792,  and  barring 
himself  and  his  heirs  firom  making  any  daim  to  the 
estates,  or  deriving  any  title  thereto,  by  the  operati<m 
of  the  settlement  of  1781,  or  otherwise;  and  in  order 
effectually  to  carry  into  execution  Earl  Georgian  inten- 
tion that  the  estates  should  rest  in  the  right  heirs  of 
Samuel  BMe^  being  .the  right  heirs  of  him  {George 
Earl  of  Orford)  ex  parte  matemds  the  JRolles  being  the 
fiunily  from  which  he  had  derived  those  estates.  He 
admitted  the  possearion  of  his  firths  Lord  Clintoih  wk^ 
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aftcrwartls  of  the  Trustees  in  the  settlement  of  1792«         1817. 
and  of  receivers  appointed  by  the  Court,  in  a  suit,  in 
which  the  Defendant  (then  an  infant)  was  Plaintiff, 
and  the  Earl  of  Qwentry  and  others,  Defendants,  to  v. 

carry  into  execution  the  settlement  of  1792;  which  j  rjaf 
possession  was  alleged  to  have  been  quiet  and  uninter- 
rupted till  the  filing  of  the  bilL  The  answer  then 
stated  indentures  of  lease  and  release,  dated  the  26tb 
and  27th  of  November,  181 1,  between  Edward  Hughes 
Ball,  then  an  iniant,  and  heir  at  law  of  Sir  Edward 
Hughes,  deceased,  of  the  first  part,  certain  parties 
therein  named  of  the  second  part,  and  the  Defendant 
Drake  of  the  third  part,  by  which,  after  reciting  the 
mdl'tgage  deed  of  1785,  and  an  order  by  which  it  was 
referred  to  enquire  whether  the  said  E.  H.  Ball  was  an 
infant  trustee,  within  the  meaning  of  the  statute,  and 
the  Report  of  the  Master  thereon,  it  was  witnessed 
that,  in  consideration  of  j£20,000  paid  by  the  Defend- 
ant Drake  to  the  parties  of  the  second  part,  the  said 
E.  H.  Ball  conveyed  to  the  said  J>efendant,  his  heirs, 
and  assigns,  subject  to  the  equity  of  redemption  sub- 
sisting in  the  said  estates  ;  which  sum  of  <£20,000  so 
paid,  was  the  proper  monies  of  the  Defendant  Lord 
Clinton,  the  name  of  th^  other  Defendant  being  made 
use  of  only  as  a  trustee  for  him-  The  Defendant  fur- 
ther said,  that  nO  application  had  ever  been  made  by  the 
Plaintifi  to  him,  or  to  the  Defendants  the  Trustees  to 
his  knowledge,  previous  to  filing  the  bill,  except  by  two 
letters  to  the  Defendant  Drake,  written  in  May  and 
Jme^  1812,  and  thereby  referred  to;  but  that  both  the 
Plaintif&  permitted  him  the  Defendant,  and  those 
claiming  under  him,  to  enjoy  the  estates  without  setting 
up  any  claim  thereto,  although  under  no  disability  to 
do  so.  He  submitted  that  it  was  the  intention  both  of 
tarl  Oeorge,  when  he  executed  the  settlement  of  1781, 
and  of  Earl  Horace,  when  he  executed  the  deed  of 
Vol.  IL  O 
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I7d4^  that  the  estates  should  become  vested  in  the 
family  of  Samuel  BoUe^  so  as  to  be  a  provision  for  the 
person  entitled  to  the  barony  of  Clinton^  which  title 
was  in  Earl  George^  and  descendible  to  the  family  of 
the  said  Samuel  RoUe.  (See  the  pedigree.)  The 
answer  then  stated  indentures  of  the  4th  and  5th  of 
Mfff  1794)  between  the  late  Lord  Clintonj  (described  9ls 
heir  at  law  oi  Samuel  RoUe^  deceased,  and  heir  exparie 
maiemd  of  George  Earl  of  (hjbrdy)  of  the  first  part, 
the  Trustees  of  the  settlement  of  1799,  of  the  second 
part,  and  Sir  Laiwrence  Palk^  Bart,  of  the  third  part, 
whereby,  after  reciting  that  the  estates  were,  on  the 
death  of  Earl  George,  vested  in  the  said  Lord  CtinUm 
In  fee,  as  right  heir  of  Samuel  Bolle,  and  that  the  Tms- 
tees  of  the  said  settlement  had  applied  to  Sir  Latorence 
PdUc  to  advance  £85,000  on  the  secmrity  of  the  said 
estates,  under  the  trusts  of  the  settlement,  which  he  had 
agreed  to  do»  it  was  witnessed  that  the  said  Trustees,  at 
the  request  rf  Lord  Clinton^  and  the  said  Lord  CUaUm 
did  grant,  &c.  and  confirm  to  the  said  Sir  Leearence 
Palkf  his  heirs,  &c  all  the  said  manors,  &c.  which  were 
the  estate  and  inheritance  of  the  said  Samuel  Belief  and 
afterwards  c^  the  taid  George  Earl  of  Orfbrd,  in  the 
counties  of  Devon  and  Conmallf  sutgect  to  the  said 
mortgage  for  <£20,000  to  Sir  Edward  Hugkes,  and  sul>- 
ject  also  to  redemption  on  payment  of  the  said  «£25,000, 
and  such  further  sum  as  Sir  Lawrence  PaUk  might 
thereafter  advance^  with  interest.  The  Defendant  then 
submitted  that  the  Plaintifi  were  entitled  to  no  rdief 
in  equity.  And  the  late  Lord  Clinton^  and  the  tn»- 
tees,  and  receivers,  having  been  in  quiet  and  undia* 
turbed  possession  and  enjoyment  for  upwards  of  twenty 
years'  before  the  filing  of  the  bill,  without  any  claim 
made  except  by  the  said  two  letters^  the  Defendant 
claimed  the  same  benefit  of  such  length  of  poi8e8sion» 
and  of  the  statutes,  as  if  he  had  pleaded  the  same.    He 
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fiMther  said  that,  on  the  faith  of  having  a  good  title         1B17. 
Qndei:  the  d^eds  of  1781   and   1794,  he  had  made 
«'i^ral  dispositions  of  large  parts  of  the  estates  of  his  j^^^ 

gtandfiilber  TrffiisiSf  aqd  had  paid  various  debts  of  his  v. 

fiithor,  whipb  he  was  not  liable  to  pay;,  and  that  his     -ndothcw 
fiithev  was,  as  he  believed,  principally  induced  to  claim  ^ 

die  barony  <^  ClifUon^  in  consequence  of  his  possessing 
the  eatsite  which  had  been  enjoyed  with  that  barony. 

The  DefiHidant  JDrakef  in  like  manner,  submitted 
the  constmctioQ  and  effect  of  the  deeds  of  1781  and 
1794,  and  claimed,  as  Trustee  for  I.ord  Clinton^  the 
full  benefit  of  the  length  of  time  and  of  the  statutes. 

The  Defendants  Si*  John  and  JPorUscue^  (surviving 
Trustees  of  the  settlement  of  1792,)  said  that,  until  the 
filing  of  the  present  bill,  no  notice  of  the  claim  or 
demand  of  the  Plaintiffs  was  ever  made  to  them  or 
either  of  them,  and  claimed  indemnity. 

The  Defendant  Sir  Lawrence  Polk  stated  the  appli- 
cation made  to  him  by  Lord  Clinton^  then  being  in  the 
possession  or  enjoyment  of  the  estates,  and  being,  or 
pretending  to  be,  with  the  fiiU  knowledge  of  Earl 
Horace^  absolutely  seised  of  and  entitled  thereto,  and 
his  consequent  advances  of  money  on  the  security  of 
the  estates  under  the  mortgage  deed  of  1794,  amount- 
ing, together  with  interest,  at  the  time  of  putting  in  his 
answer,  to  «£4 1,000  and  upwards.  He  claimed  to  be 
entitled  to  the  full  benefit  of  that  mortgage,  as  well 
against  the  Flaintifis  as  against  Lord  Clinton^  and  those 
claiming  under  him,  and  also  all  such  benefit  of  the 
.mortgage  to  Sir  Edward  Hughes  as  a  collateral  security 
So>x  his  ifdvances  generally,  and  especially  for  sums  paid 
for  iaterest  by  him  to  the  representatives  of  Sir  Edward 
Hu^s^  upon  his  mortgage  of  j^20|0Q0,  as  he  had  in- 
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any  manner  become  entitled  to  in  equity,  by  virtue  of 
his  contract  with  Lord  Clinton  and  fais  Trusteesi  and* 
under  the  general  circumstances  of  the  case.  He 
alleged  that  he  had  never,  until  long  after  be  had  made 
these  advances,  any  knowledge  or  notice  of  any  right 
or  title  in  Earl  Horace^  or  any  persons  cldming  under 
him,  or  any  belief  or  suspicion,  or  any  reason  to  believe 
or  suspect,  that  Lord  Clinton  and  his  Trustees  had  not 
full  right  and  title.  And  he  submitted  that,  even  if 
Lord  Clinton^s  title  was  not  absolutely  good  and  inde- 
feazible  at  law  against  Earl  Horace  and  those  claiming 
under  him,  yet,  Earl  Horace  having  permitted  Lord 
Clinton  to  enjoy  the  estates  as  his  own,  under  a  claim 
of  absolute  ownership,  and  having,  with  full  knowlecfge 
of  the  trust  deed  of  1792,  instead  of  questioning 
Lord  Clinton^s  right  to  the  estates,  confirmed  it  in  the 
manner  before-mentioned,  and  having  also  permitted 
the  Defendant  to  advance  his  money  upon  the  faith  of 
the  title  so  claimed  and.  suffered  to  be  enjoyed,  the 
Plaintiffs  ought  not,  claiming  under  the  said  Earl 
Horace,  to  be  permitted  to  impeach  the  title  of  the 
Defendant  as  a  mortgagee,  and  were  entitled  to  no 
relief  against  him,  except  to  redeem  him  by  paying  off 
the  whole  principal  and  interest  due  on  his  mortgage. 
And  he  claimed  the  same  benefit  of  the  mortgage  secu- 
rity as  if  he  had  pleaded  the  same. 


Sir  Lawrence  Palk  having  died  after  putting  in  his 
answer,  the  suit  was  revived  as  against  his  represen- 
tatives. 


Witnesses  were  examined  on  the  part  of  the  Plain- 
tifis,  principally  to  prove  certain  exhibits,  and  the 
pedigree  of  Marquis  Cholmondeley.  In  last  Michaelmas 
term,  these  depositions  were  sought  to  be  sup^Nressedy 
as  against  some  of  the  Defendants,  for  irregularilyy 
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•but  the  attempt  did  not  succeeu  (.1).  On  the  part  of  the         .1817. 
Defendants  no  witnesses  were  examined;  ana  ihc  caubc  p 
now  came  on  for  hearing  before  His  Honor,  the  Mas"  x,gy 

ier  of  the  Bolls,  v 

For  the  Plaintiffs.  .£doSZ. 

Leach, 
The  Plainti£fs»  in  this  case,  claim  to  be  entitled  to 
the  Equity  of  Redemption  of  an  estate,  which  may 
be  called  for  distinction.  The  Rolk  Estate,  as  the  real 
representatives  of  George  Earl  of  Orford,  subject  to 
a  mortgage  created  in  1704,  which  was  transferred  in 
1811  to  the  Defendant  ^it  Fraticis  DraJce^  by  the  re- 
presentatives of  Sir  Edward  Hughes^  in  whom  it  was 
then  vested ;  and  so  transferred  (as  it  appears  from  the 
answer  of  Sir  Francis  Drake)  in  consequence  of  the 
amount  of  the  mortgage  money  being  then  paid  to  them 
by  the  Defendant  Lord  Clinton.  On  the  other  hand, 
that  Defendant  claims  to  be  entitled,  not  only  to  the 
money  now  due  upon  this  mortgage,  but  also  to  the 
estate  itself,  subject  to  the  mortgage ;  and  he  insists  that 
George  Earl  of  Orford  is  not  represented  by  the  Plain- 
tifis,  but  by  himself,  as  to  this  estate. 

The  bill  therefore  proceeds  to  pray  that  possession 
may  be  delivered  to  the  Plaintiffs  of  the  estate  in  ques- 
tion, and  that  Lord  Clinton  may  be  decreed  to  account 
for  the  rents  and  profits  received ;  and  the  prayer  of 
the  bill,  to  this  extent,  is  framed  upon  the  settled  prin- 
ciple of  a  Court  of  Equity,  that  where  the  Courts  by  rea- 
son of  an  equitable  question,  has  once  jurisdiction  of  the 
subject^  it  will  do  complete  justice  between  the  par- 
tie39  and  therefore  will  not  content  itself  with  directing 
the  redemption  of  this  mortgage  in  favour  of  the  Plain- 
tifis,  and  then  leave  them  to  assert  at  law  tlie  legal 
ri|^t  which  they  would  acquire  by  the  title  of  the  mort- 
(a)  See  this  case  reported  ante,  p.  71* 
OS 
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gagee,  but  will  proceed  to  give  the  whole  relief  to  wbidi 
diey  are  entitled. 

When  the  parties  first  became  acquainted  widi  the 
title  which  they  now  claim  to  this  estate,  a  doubt  arose 
whether  the  right  belonged  to  Mrs.  Darner^  as  devisee 
of  Horace^  heir  at  law  of  George^  Earl  of  Orfbrd^  or 
to  Lord  Cholmonddey  as  now  heir  at  law  of  George 
Earl  of  Orfarii  and  this  doubt  turned  on  the  point, 
whether  Earl  HorcLce  had  such  a  seisin  of  the  estate  as 
enabled  him  to  devise  it.  To  obviate  the  doubt,  »i 
arrangement  was  made  between  the  Plaintiffii,  by  whidi 
they  mutually  conveyed  to  each  other  their  interests  in 
the  estate,  if  it  should  prove  to  be  in  either  of  them. 

I.  The  prineipal  question  arises  on  the  constnicdon  of 
the  Settlement  of  1 78 1 ,  under  which  Lord  CUnton  inus^ 
that  his  father  derived  the  title  which  he  now  claims. 


At  the  time  of  the  execution  of  this  deed,  George 
Earl  of  Orford  was  himself  the  right  heir  of  Samuel 
BoUe,  being  the  only  child  of  Margaret^  who  was  the 
only  child  o{  Samuel  Bolle.  The  limitation  in  the  deed,- 
to  the  right  heirs  of  Samuel  Sdle^  bad,  consequently, 
the  same  eflect  as  a  mere  superfluous  limitation  to  a 
grantor  and  his  own  right  heirs.  It  made,  in  truth, 
no  disposition  of  the  estate  whatever:  amounting  in 
legal  effect  to  a  mere  declaration  of  that  which  would 
have  happened  if  no  declaration  had  been  made.  A 
deed  speaks  presently,  unless  its  language  be  such  as  ill 
its  nature  to  import  futurity ;  and  is  not  Bke  a  HfOiy 
which  speaks  only  at  the  death  of  him  who  makes  it. 

But  the  Defendant  contends  that,  thoagh  fliis  is  die 
clear  unambiguous  legal  effect  of  the  expressioD,  yet»  if 
the  recitals  of  the  deed  be  referred  to^  it  will  appear 
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jAain  that  Oeorge  Earl  of  Oijird  intended  to  do  some-        1817. 
tluog  Tciy  djjbsent  froqn  tl^  which  is  the  clear  legal      ^'^^^'^^ 
diect  of  what  he  has  done ;  and  that  the  Court  U  there-  Choi.mohdb- 

MsMY 

fore  to  put  a  copstniction  ispon  this  limitation,  not  only  v. 

not  conformable  to  what  the  grantor  has  said,  but  in      ^I'l??^'' 
_,  ,  .  -       r«i  1        *  and  Otfaen* 

durect  opposition  to  it.    Tba^  when  the  grantor  has 

declared,  that  the  estate  is  ^  go  to  the  right  heir  of 

Samiu^l  iSoZ^e,—- that  is,  to  the  person  who  was  right  heir 

at  the  time  when  the  deed  was  made, — ^the  Court  is,  by 

the  effect  of  the  recital,  to  say,  that  it  is  not  to  go  to  that 

person,  but  to  such  person  as  may  happen  to  be  right 

heir  at  some  feture  period.    In  other  words,  that  the 

Court  is  to  collect  an  intention  from  the  recital,  and| 

beiSause  the  grantor  has  not  done  that  which  it  is  said 

be  meant  to  do,  therefore  to  strike  out  of  the  deed  that 

which  he  has  done,  and  to  make  a  new  deed  for  hiniy 

upon  this  alleged  conjecture  as  to  intention. 

The  office  of  a  .recital  is,  undoubtedly,  sometimes 
extiemely  usefiiL  If  a  deed  contains  an  expression 
which  is  ambiguous,  it  may  be  referred  to,  in  ordef  to 
determine  in  which  of  two  senses  it  was  meant  to  ba 
uaedl  But  the  use  of  a  recital  can  nev^r  be  extended 
to  control  clear  and  unambiguotts  expressions. 

If  a  Court  sees  by  the  language  of  a  recited,  that  the 
author  of  the  deed  had  a  purpose  in  view  which  he  has 
not  executed,  it  will,  as  every  person  must,  regret  that 
the  intention  has  not  been  carried  into  effect;  but^ 
because  he  has  not  executed  his  own  purpose,  the  Court 
cannot  execute  it  for  him.  A  Coujrt  cannot  make  a 
ilesd  for  a  party  becauae  he  lias  intended  to  do  it,  but 
has  failed  in  the  performance  of  that  lAtentioa* 

Now  to  proceed  to  examine  the  language  of  th^ 
lecitab  in  t^  settlement.    The  Defendant  says  that 
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the  deed,  according  to  our  constructiotii  does  nothing 
for  those  relations,  «  the  heirs  of  Samuel  BMe"  whose 
interests  were  the  sole  object  oF  the  grantor.  For  the 
sake  of  the  argument,  I  will  admit  it  to  be  so;  but  is 
the  Court  on  that  account  to  do  for  them  what  the 
grantor  has  neglected  to  do  ?  I  say,  I  admit  this,  be- 
cause it  is  enough  for  our  purpose  to  have  recourse  to 
that  argument  alone,  and  to  say  that,  whatever  may  be 
collected  from  the  recital,  the  Court  is  to  decide,  not 
what  George  Earl  of  Orfard  meant  to  do,  but  what  he 
has  done ;  what  is  the  clear  unambiguous  legal  efiect  of 
the  deed  which  he  has  made.  But,  if  it  were  necessary 
to  observe  at  all  upon  the  effect  of  the  deed,  as  compared 
with  the  recital,  I  should  say  that  it  is  overstated ;  that 
the  deed,  as  far  as  it  goes,  does  follow  the  intention  ex- 
pressed in  the  recital,  by  narrowing  the  estate  of  the 
grantor  to  an  estate  tail  in  the  first  instance,  and 
thereby  continuing  it  in  the  family  and  blood  of  his 
mother  to  that  extent  But  I  place  no  value  on  this 
observation.  I  only  mention  it,  to  qualify  the  gene- 
rality of  the  inference  drawn  from  the  expressions  used 
in  the  recital.  It  is  nevertheless,  undoubtedly,  when 
compared  with  that  recital,  a  very  whimsical  deed,  and 
remarkably  inconsistent  with  the  purpose  of  fixing  the 
estate  in  the  family ;  actually  reserving  to  the  grantor  a 
power  of  disposing  of  it  entirely  away  firom  them.  How 
little,  therefore,  can  we  collect  of  the  real  intention  of 
the  grantor,  from  the  expressions  he  has  used  in^uch 
a  deed !  If,  as  the  Defendants  contend,  the  Court  is 
to  strike  out  of  the  deed  the  limitation  to  the  right  heirs 
of  S.  BoUe, — i.  e.  to  his  then  right  heir8,-»and  substitute 
a  limitation  to  such  persons  as  shall,  at  some  future 
period,  sustain  that  character,  at  least  the  Court  must 
most  distinctly  see  what  is  the  future  period  at  which 
the  descripdon  of  "  right  heirs. of  5.  ito/fe''  is  meant 
>o  ajf^Jy.    Those  who  claim  under  an  alleged  intention^ 
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ianst  show  with  absolute  certuntywhat  that  intention       ^  I81T 

is.    The  Defendants  say,  it  was  not  the  present  right 

heir  of  Samuel  BoUe^  but  the  person  who  should  answer 

that  description  at  the  death  of  George  Earl  of  Orford^  v, 

that  was  intended ;   and  that  such  an  interpretation    ^^j^l^^ 

would  be  inconsistent  with  the  other  limitations  in  the 

deed.     Would  it  not  be  equally  consistent,  if,  instead 

of  the  person  who  should  be  right  heir  at  the  death  of 

George  Lord  Orfordy  the  Court  were  to  substitute  the 

person  who  should  be  right  heir  upon  the  determination 

of  the  estate  tail  ?  Upon  what  ground  can  they  say 

that  the  one  substitution  would  not  be  as  consistent 

as  the  other  ?  But,  if  it  is  uncertain  which  of  two  con* 

trary  limitotions  is  to  prevail,  that  very  uncertainty  would 

4>f  itself  avoid  the  deed  altogether. 

.    I  have  before  observed,  upon  this  question  of  intention^ 

that  no  conjecture  jcan  be  admitted  ^to  vary  the  precise 

l^;al  efiPect  of  a  clear  .unambiguous  limitation  ;  but,  if  I 

w«re  to  form^  any  conjecture,  from  what  appears  in  the 

deed  itself,  of  what  was: the  real. intention  of  George 

£arl  of  Orfordy  when  he  made  it,  that  conjecture  would 

be^  that  he  as  little  meant  this  estate  for  .Lord  CUnton  as 

fiur  .any  indifferent  person.     I  verily  believe,  from  the 

Gqpi^essions  he  has  used,  that  he  would  have  learnt,  with 

the  utmost  astonishment)  that  Lord  C&Wcm  was  to  claim 

by  virtue  of  any  supposed  intention  in  his  favour.    It  is 

impossible  to  doubt  what  was.  the  moral  feeling  acting 

upon  the  mind  of  thjis  nobleman  at  the  time  he  made  the 

deed :  he  recites  in  it  the  will  of  his  grand&ther  Samuel 

BotUj  by  which  it  appears  to  have  been  that  gentleman's 

intention,  that,  in  case  .the  issue  of  .his  daughter  should 

U^  thia.  estate  should  go  to  his  cousin  John  Bclie^  and 

^e  heirs  of  his  body;,  and  that,  upon  fiiilure  of  those 

hpxB^  it  shoujd  go  to  Samuel  BoUey  the  brother  of  that 

John  RoUe^  in  fee.    George  Earl  of  O^d  addressed 


195 


CASES  IN  CHiLNCEftY. 


1817. 


V. 

Clxwtoh 
andOtheri. 


himself  to  llie  conskleation  of  thia  subject  vith  a  mond 
fiselingy  that,  althou^  by  the  recovery  he  had  prevented 
the  estate  from  desoendiog  according  to  the  will  of  his 
grand&ther,  yetitwttBduetohisgnmdfatber,from  whom 
he  derived  this  estate,  that  he  should  return  it  to  the 
fiunily  of  the  Bolks^  in  the  same  maimer  as  it  would 
have  descended  if  the  recovery  had  not  interrupted  the 
course  of  snocessiou;  and,  if  he  had  been  told  that 
the  hdr  of  a  uster  a£  Samuel  BoUe^  who  died  seventy  or 
eighty  years  before  the  deed  was  executed,  would  be 
the  person  to  take  under  this  limitation,  I  cannot  but 
conjectu)re  that  it  would  have  been  an  utter  disi^)pc»at« 
ment  of  his  purposes,  m  it  would  equally  have  disap- 
pointed the  purposes  of  his  grand&ther. 


I  agree  that  all  this  is  nothing  to  the  purpose ;  that 
there  is  no  security  tot  property  if  thede  conjectures  are 
to  be  indulged ;  but  I  introduce  a  coigeccure,  because 
we  see^  from  the  tone  of  the  pleadingsy  that  Loid  (3inkm 
complains  of  the  haidsh^),  that,  after  a  long  posscosiesi 
of  twenty-«ix  years,  he  is  to  be  evicted  out  of  the  estate 
which  he  and  his  firtber  have  enjoyed.  The  hardship 
complained  of  is,  that  I^ord  Clinion  and  his  father  hav* 
ing  enjoyed  an  estate  of  <£20,000  a-yeai^  to  which  thqr 
bad  no  title,  and  against  the  intention  of  the  party  upon 
whose  deed  they  kept  it,  he  is,  at  this  distance  cf  tim^ 
called  upon  to  restore  it  to  its  Iq^  owners.  Consider- 
stions  of  hardship  are  of  little  value :  Courts  of  Justice 
do  not  sit  to  enquire  how  the  loss  of  property  may  |MPeps 
upon  this  individual,  or  that,  who  has  held  it  without 
title.  The  single  sul^t  erf*  oonsideretion  for  the  Courts 
is,  whether  it  has  been  held  without  title ;  and  if  they 
find  that  it  has  bete  held  without  tide,  tb^  restore  it 
without  delay  to  its  fight  ^wiM*.  But  these  all^iatiens 
of  hardship  and  length  of  possessien  never  appeased  to 
me  more  nuseppUeA^than  ihcy  are  in  this  €ase>  under  the 
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«trdiig  conviction,  not  only  tbat  Lord  CUnUm  has  no        ^^* 
litie  to  the  estate^  but  that  it  has  been  held  also  against 
the  intent  of  the  grantor. 


and  Others. 


.Cholmohm* 

LXT 

17. 

11.  But  the  Defendant  then  says,  Supposing  it  be  true  .^fn^w 
that  there  has  been  a  common  mistake  about  the  con- 
struction of  this  deed,  and  that  he  had  been  enjoying 
the  estate  without  title  under  it,  yet  he  has  derived  a  title 
from  the  subsequent  deed  executed  in  the  year  1794,  Igr 
Horace  Earl  of  Orford.  He  says,  Even  if  I  had  no 
title  imder  the  deed  of  1781,  yet  I  claim  the  estate  by 
confirmation  from  Horace  Earl  of  Otfordj  under  the 
deed  of  1794.  The  drcumstances  under  which  that 
deed  was  executed,  sufficiently  explain  the  real  nature 
and  effect  of  it.  Upon  theoccanon  of  the  transfer  of 
the  mortgage  to  Sir  Edward  Hughes^  in  1785,  Qeorge 
Lord  Orfbrd  joins  in  that  transfer,  and  gives  to  Sir 
EdwardHughes  the  security  of  a  conveyance  in  fee.  It 
seems  that,  two  or  three  years  after  the  death  otOeofge 
Earl  of  Orfbrdf  Lord  ClitOofh  being  in  possession  imder 
the  mistaken  construction  of  the  deed  of  1781,  which 
then  prevailed,  was  about  to  make  some  arrangement, 
which  required  that  he  should  be  able  to  satisfy  a  pur- 
chaser  that  he  had  a  clear  undoubted  title.  Some  doubt, 
it  seems,  had  suggested  itself,  that  the  moirtgage  in  fee 
might  be  considered  as  a  revocation  of  the  limitations 
of  the  settlement,  and  that  it  might  be  as  well  to  clear 
away  that  doubt ;  and,  accordingly,  application  is  made 
to  Horace  Earl  of  Orfbrd  to  remove  it  It  seems  that 
Earl  Horace^  although  ignorant  of  the  true  construction 
of  the  settlement,  had  not  been  altogether  inattentive  to 
his  rights  as  to  ihis  estate ;  for  the  same  doubt,  with  re- 
spect to  the  operation  of  the  mortgage,  had  suggested 
itself  to  those  who  were  his  l^al  advisers ;  and,  a  year 
or  two  before  tiiis  applicatiim  from  Lord  Clitiion,  he  had 
taken  the  c^inion  of  counsel  upon  this  point,  and  had 
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1817«  been  advised,  (as  every  lawyer  who  gave  himself  to  the 

^^"^'^^'^^       serious  consideration  of  the  subject  must  have  advised 

Cholmonde-  JjJjjj^j  jJjj^^  ^jjg  jQgj.g  conveyance  in  fee  for  this  purpose 

V,  could  operate  no  benefit  to  him,  but  would  only  give  the 

Clinton       additional  security  of  a  fee  to  the  morti^aeee.     Lord 
and  Others.     ,--.  ,  ..         . .     .      i 

Cltnton  then  applies  to  him  in  the  year  1794,  to  remove 

th|s  unfounded  doubt ;  and,  being  thus  applied  to,  he 
consents  to  do  that  which  was,  (on  his  part)  parting  with 
nothing.  He  is  called  upon  to  execute  a  deed,  to  re- 
move a  doubt,  which  (he  perfectly  well  knew)  availed 
hitn  nothing ;  and  he  executes  the  deed  accordingly. 

We  will  look  first  to  the  legal  efiect  of  this  deed  :* 
it  is  a  diiierent  question  what  would  be  its  operation  in 
a  Court  of  Equity.  It  recites  the  settlement  of  1781, 
the  mortgage  indenture  of  1785,  and  the  trust  settle- 
ment made  by  Lord  Clinton  in  1792,  for  family  arrange- 
ments; which  last  it  was  necessary  to  recite,  because  the 
trustees  under  that  settlement  were  the  then  owners  (as 
between  them  and  Lord  Cltnton)  of  the  legal  estate;  for 
which  reason  also  they  are  made  parties,  to  the  deed  in 
question.  It  then  proceeds  thus, — <<  Whereas  doubts 
have  arisen,"  &c.  (See  the  statement  of  the  case,  anie^) 
Tlie  purpose  of  this  deed  of  confirmation  is  here  recited. 
It  was  a  doubt,  supposed  to  be  thrown  upon  the  title  of 
Lord  Clinton  by  the  execution  of  the  mortgage  deed  of 
1785;  and  upon  the  application  of  Horace  Earl  of 
Orfordj  he  agrees  to  confirm  the  uses  of  the  settlement 
of  1781,  '^  in  the  manner  after^mentioned  ;*'  that  is,  that 
the  trustees  of  Lord  Clintoris  settlement  shall  continue 
to  hold  the  estate  *'  to,  for,  and  upon  such  and  so  many. 
<^  of  the  powers,"  &c.  '<  of  the  deed  of  1792,  as  were  then 
*<  capable  of  taking  efiect,  in  the  same  manner  as  if  the 
<<  indenture  of  1785  had  not  been  made,  and  to  and 
^*  for  no  other  use,  intent,  or  purposa  whatsoever.'' 
What  ca^i  be  plainer  than  that  this  language  js  a  coo* 
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firmatioD,  qualified,  as  nicely  as  words  can  qualify  it,  to         ]2}ll 
the  objection  that  had  been  suggested  with  respect  to 
the  opcsration  of  the  deed  of  mortgage  ?  Can  any  body 
donbt  what  would  be  its  efiect  in  a  Court  of  Law  ?  Could  v^ 

this  be  pleaded  as  a  confirmation  of  Lord  ClinUnC%  title,  j^^j  Q^jerL 
otherwise  than  ai^  that  title  might  be  affected  by  the  im 
denture  of  mortga^re  ?  Is  it  a  confirmation  as  against 
Lord  Orfordj  in  reh.tion  to  any  latent  right  which  he 
intgbt  have?  Can  it  bj  carried  furdier  than  as  to  the 
mere  operation  of  the  mortgage  deed?  We  are  not, 
however,  considering  this  question  in  a  Court  of  Law,- 
but  in  a  Court  of  Equity.  1^,  in  a  Court  of  Law,  the  con- 
firmation is  as  general  as  language  can  express  it ;  in  a 
Court  of  Equity  it  is  nothing,  unless  it  be  made  to  appear 
that  the  party  making  the  confir;nation  was  aware  of  the 
particular  objection  to  the  title  of  the  party  who  re- 
quired it.  He  who,  in  a  Court  of  Equity,  insists  upon 
confirmation,  must  shew  that  the  othor  party  knew  the 
particular  defect,  and  meant  to  remove  it.  It  is  against 
all  reason,  that  men  are  to  be  entrapped,  in  ignorance 
of  their  rights,  into  an  alleged  confirmation.  The  party 
relying  upon  it  must  show  a  clear  intention  to  remove 
the  particular  doubt.  In  this  case,  there  is  no  pretence 
that  Earl  Horace  was  aware  of  the  objection  which  is  an 
utter  destruction  of  Lord  Clinton^s  title.  It  is,  on  the 
contrary,  apparent  that  he  was  in  perfect  ignorance  of 
such  an  objection  existing.  And,  even  if  this  deed  of 
confirmation  could  be  pleaded  at  law,  as  going  further 
than  the  mortgage  deed,  it  must,  in  a  Court  of  Equity, 
totally  &il. 

But  it  will  perhaps  be  said,  althoogh  Earl  Horace 
did  not  know  the  particular  objection  at  the  time,  yet, 
because  he  confirmed  as  against  one  defect,  a  general 
intention  to  confirm  as  against  every  defect  of  title  must 
be  presumed.    As  he  willingly  removed  the  defect  sup- 
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1817.  posed  to  exist  in  relstion  to  the  mortage  deed,  it  must 

^"^^^^^^^  be  presumed  that,  if  this  other  defect  had  been  then  Und 

^^°  LEY*'^*'  before  him,  he  would  have  as  readily  confirmed  the  title 

o.  of  Lord  Clinion  against  diat  also.    In  answer  to  that, 

Clintok  I  again  say,  the  Court  cannot  infer  what  a  man  meant 

^  to  do,  or  might  have  done.    It  is  to  look  at  the  deed  to 

see  what  he  has  done. 

But,  sttjqxwing  the  Court  could  address  itself  to  the 
^quiry  whether,  if  Earl  Horace  had  been  aware  ef  the 
present  objection  to  the  title  of  Lord  Clintonj  he  would 
have  as  readily  removed  that  objection  as  he  did  that 
arising  out  of  the  mortgage  ;  the  objection  to  the  mort* 
gage  was  of  no  value.  He  had  been  advised  by  the 
late  Lord  Chief  Baron^  and  the  late  Mr.  Shadwellj  that 
there  was  in  truth  no  objection  arising  to  the  title  fitmi 
this  mortgage.  He  knew,  therefore^  that  he  was  part- 
ing with  nothing ;  and  then,  because  he  was  disposed 
to  remove  an  objection,  of  which  he  could  never  take 
any  advantage,  the  inference  is  draMm,  that  he  would 
have  as  willingly  removed  an  objection  of  whidi  he 
might  have  taken  an  advantage  to  the  extent  of  j620^000 
a-year.  This  is  enough  to  shew  how  idle  are  all  such 
conjectures,  if  the  Court  could  pay  any  attention  to 
them* 

HI.  The  next  doubt  attempted  to  be  raised  as  to  the 
title  of  the  Plaintiflb  is  this : — ^Suppose  their  title  under 
the  deed  of  1781  admitted,  and  that  the  deed  of  confirm- 
ation operated  nothing  hostile  to  their  demand ;  yet  they 
.  come  into  a  Court  of  Equity  too  late  to  make  their  title 
available.  George  Lord  Orfbrd  died  in  the  year  1791, 
and  they  do  not  file  the  bOl  till  the  year  1812,  B&et 
twenty-one  years  have  elapsed*  The  Defendants  there- 
fore contend,  that  the  length  of  time  Is  an  answer  to 
the  demand  of  the  Plaintifis;  not  the  length  of  time,  as 
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Applying  to  the  case  of  mortgagor  and  mortgagee,  fiir        1617. 

there  is  |iot  the  least  pretoioe  fcr  audi  an  argament 

1^8  mortgage  continued  outstanding  in  Sir  Edward 

Hughes  and  his  representatives  till  the  year  IBII9  the  v, 

mortgagee  constantly  ^receiving  payment  of  the  interest    ,^0^^^ 

ont  of  the   rents  and   profits  by  the  hand  of  Lord 

CUfdoni  and,  lii  the  year  1611,  it  was  transferred  to 

tbe  Defendant,  Sir  Francis  Drake^  expressly  as  a  mort- 

tage,  subject  to  the  equity  of  redemption  reserved  by 

the  deed  of  1785*    It  is  not  therefore  upon  any  sudi 

ground  that  the  Defendants  mean  to  insist  upon  die 

length  of  time^  nor  does  the  particular  way  in  which 

they  do  mean  to  insist  upon  that  objection  appear  upon 

the  pleadings ;  but  I  presume  they  mean  to  say  this  j^- 

Lord  Clinton  is  a  dissekor,  who  has  had  an  adverse  pot*  ^ 

session  for  above  twenty  years.    Now,  if  there  had  been 

no  mortgage  title  in  this  case ;— if  the  Flaintiffi  had 

bad  the  legpl  estate  in  them  ;*-*if  they  had  claimed  by 

legal  descent ;— they  then  were  barred  from  an  action 

of  ejectment,  and  a  Court  of  Equity,  which  proceeds 

according  to  the  principles  of  law,  must  therefore  say 

that  the  Plaintifi  shall  derive  no  advantage  in  equity 

from  the  circumstance  of  this  legal  outstanding  estate— - 

that  they  shall  be  placed  in  no  better  situation  from  that 

circumstance,  in  a  Court  of  Equity,  than  they  would  in 

a  Court  of  Law,  if  there  had  been  no  legal  outstanding 

estate. 

The  objection,  thus  stated,  proceeds,  in  the  first  places 
upon  an  affirmation  which  is  direcdy  contrary  to  the 
truth  of  the  case;  viz.  that  Lord  CUnion  is  a  disseisor 
of  this  estate,  who  has  been  in  possession  twenty  years. 
—Lord  CUnion  is  not  a  disseisor :  there  never  has  been 
any  disseuin  of  this  estate.  The  estate  is  held  by  Lord 
CUntofi  at  this  moment,  not  by  the  title  of  disseisin,  and 
so  the  whole  pretence  fidls,  for  the  fiict  fails,  upon 
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Clinton 

and  Others. 


which  it  was  grounded.  Set  the  mortgage  out  of  the 
case,  and  there  would  then  have  been  a  diss^in ;  but, 
in  consequence  of  the  mortgage^  there  has  been  no  dis- 
seisin at  law. 

But,  supposing  this  were  such  a  case  as  that  pro* 
position  assumes; — that  Lord  Clinton  were  a  disseisor 
in  possession,  and  that,  twenty  years  having  ran,  no 
action  of  ejectment  would  lie  to  assert  the  legal  title  of 
the  Plaintiils.  Would  no  other  action  lie?  If  this 
had  been  a  mere  legal  estate  upon  the  death  of  Lord 
Orfordj  was  there  not  a  descent  of  the  entire  fee? 
And  could  not  these  Plaintiffs  have  asserted  their  title 
at  law  by  another  mode  of  proceeding,  within  an  extent 
of  time  much  beyond  that  which  has  here  elapsed  ? 
Then  what  is  the  analogy  which  prevails  between 
Courts  of  Law  and  Courts  of  Equity  ?  A  Court  of 
Equity  will  give  no  relief  where  the  remedy  is  at  law ; 
but,  where  the  parties  are  compelled  to  seek  relief 
in  a  Court  of  Equity,  it  will  give  the  same  relief  by 
analogy,  as  a  Court  of  Law  would  give  if  their  title  were 
a  legal  title.  ' 


But  the  main  objection  is,  that  Lord  Clinton  has 
never  been  a  disseisor ; — ^that  the  mortgagee  has  been 
in  possession  by  the  receipt  of  the  rents  and  profits;*^ 
and  that  there  was  never  a  moment  at  which  this  mort* 
gagee  was  disseised,  or  at  which  he  might  not  have 
maintained  his  ejectment  as  against  Lord  Clinton.  Hiat 
Lord  Clinton  was  never  more  than  a  mere  tenant  at 
will  of  the  mortgagee  ;-*that  he  could  never  have  op- 
posed his  possession  to  the  possession  of  the  mortgagee;-^ 
that  the  possession  of  the  mortgagee  was,  in  fact,  his 
possession,  as  the  possession  of  the  lessee  is  the  posses- 
sion of  the  lessor.  Therefore,  put  the  mortgage  out  of 
the  question,  and  Lord  Cliniofi  would  be  a  disseisor ; 
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but  the  mortgage  is  in  question,  and  therefore  he  is  no  1817* 

disseisor.  _ 

Cholmomde- 

LEY. 

IV.  These  are  the  objections  raised  on  the  part  of  v. 

Liord  Clinton^  and  the  only  objections  on  his  part ;  but  it  «  d  *oTh  ^ 
is  insisted,  on  the  part  of  Sir  Lawrefice  Palk*&  represent- 
atives, claiming  under  the  mortgage,  that,  supposing 
Lord  Clinton^s  title  to  be  totally  unfounded,  yet  their 
situation  has  peculiar  equities  which  belong  to  it,  and 
that  their  mortgage  will  prevail,  though  the  title  of 
Lord   Clinton^  from  whom  they  derive  that  mortgage,  , 

should  fiul.  They  say  that  Sir  Lawrence  Palk^  at  the 
•time  he  advanced  his  money  upon  this  mortgage,  which 
was  three  years  after  the  death  of  Lord  Orford^  had  no 
notice  qS  any  title  whatever  in  Earl  Horace  adverse  to 
the  title  of  Lord  Clinton ;  but  that,  on  the  contrary,  he 
had  a  full  persuasion  that  Lord  Cltnfon^s  was  a  good 
title.  Why,  who  can  doubt  that  ?  Would  any  body 
believe  that  Sir  Lawrence  Palk  meant  to  advance 
£25^000  upon  a  bad  title?  But,  because  he  advanced 
£2,5,000  to  a  person  not  the  owner  of  the  estate,  did  he 
therefore  acquire  a  good  title  against  the  real  owner,  to 
the  extent  of  this  <£25,000  ?  Yet  that  is  the  title  he 
asserts.  However,  in  point  of  fact,  even  this  ridiculous 
equity,  for  such  I  may  term  it,  is  not  founded  in  truth. 
In.  point  of  &ct,  it  is  not  true  that  Sir  Lawrence  Palk 
had  no  notice  of  the  title  upon  which  he  lent  his  money. 
By  the  deed  of  1781,  Lord  OrforcTs  title  was  commu- 
nicated to  him.  His  legal  adviser  fell  into  the  same 
error  which  has  so  unaccountably  prevailed  with  all 
parties  as  to  the  effect  of  that  deed,  and  he  lent  his 
money  upon  a  bad  title,  because  he  believed  it  to  be  a 
good  one. 

The  pther  olgections  raised  by  this  Defendant's  answer 
are  pretty  much  of  the  same  nature-^such  as  that  of 
Vol.  II.  P 
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Earl  Horace  having  permitted  Lord  Clinton  to  enjoy  the 
estate  as  his  own,  under  a  claim  of  absolute  ownership, 
and  having  full  knowledge  of  the  execution  of  the  trust- 
deed  of  1792.  No  doubt,  he  had  full  knowledge  of  that 
deed — for  it  is  one  of  those^  as  to  which  he  confirms  the 
mortgage  title*  Then,  his  having,  instead  of  question- 
ing, confirmed  tlie  right  of  Lord  Clinton^  and  having 
also  lain  by  and  permitted  the  Defendant  to  advance  bis 
money  upon  the  faith  and  security  of  the  title  so  ckdmed^ 
and  suffered  to  be  enjoyed,  by  Lord  Clinton.  It  is  very 
true  that  Earl  Horace  did  make  no  claim  upon  the  estate 
from  the  death  of  Earl  George,  in  1791»  to  the  creation 
of  Sir  Lawrence  PaWs  mortgage  in  1811;  but,  because 
he  made  no  claim  for  three  years,  does  that  give  a  title 
to  Sir  Lanorence  Palk,  or  to  the  persons  claiming  under 
him? 


But  then.  Earl  Horace  confirmed  this  estate  to  Lord 
Clinton  and  his  trustees ;  and  the  Defendant  here  means 
to  say,  that  he  advanced  his  jfi25,000  in  the  confidence 
which  he  derived  from  the  acquiescence  of  that  noble- 
man, and  fi-om  this  deed  of  confirmation.  Now,  is  that 
true?  Did  those  legal  advisers,  whom  Sir  Lawrence 
Folk  consulted,  advise  him  to  advance  that  money  be- 
cause Horace^  Lord  Orfordy  had  lain  by  for  three  years, 
and  then  executed  this  deed  of  confirmation?  They 
had  ^efore  them  the  deed  of  1781 ;  and  they  advised 
him  to  advance  his  money,  because  they  mistook  the 
construction  of  that  deed;  because  they*  fell  into  the 
strange  common  error  which  at  that  time  prevailed 
among  these  parties.  Really,  all  that  can  be  said  for  the 
family  of  Sir  La*wrence  Palk  is,  that  one  must  always 
feel  regret  when  money  is  advanced  upon  a  bad  title ; 
but  they  cannot,  because  it  was  advanced  upon  a  bad 
title,  have  recoui'se  against  the  real  owner  of  the  estate 
to  make  it  good.     Sir  Lawrence  Palk  advanced  his 
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money  to  Lord  Clinton  ^  and,  if  Lord  ClintorCs  title         1817. 
fails,  he  must  call  upon  him,  and  not  upon  the  owner  of 
the  estate,  to  repay  it. 


Cholmonob- 


LEY 


This  is  the  whole  of  the  case  on  the  part  of  the  Plain-  ^^d^'othew 
tiffi;  and,  upon  this  case  they  have  been  advised  that 
they  are  entitled  to  the  relief  which  their  biH  prays. 
They  have  been,  as  I  think,  well  advised  to  file  this  bill ; 
and  well  advised  to  consider  the  grounds  on  which  it  is 
framed,  as  grounds  from  which  they  never  can  be  re- 
joaoved  in  a  Court  of  Justice. 

RoupeU. 
L  The  settlement  of  1781,  notwithstanding  the  ro- 
cital  it  contains,  is  ,a  deed  by  which  we  submit  to  the 
Court,  that  George  Lord  Orford  has  done  no  more 
than  to  give  to  himself  an  estate  tail,  leaving  in  him 
the  ultimate  reversion  in  fee,  of  which  he  was  seised 
at  the  time  of  making  it.  The  settlement  was  purely 
voluntary;  and  by  it  the  grantor  reserved  to  himself 
a  right  to  destroy  the  estate  he  created  whenever  he 
night  think  proper  to  do  so.  Now,  in  the  light  of  a 
Toluntary  settlement^  what  construction  can  it  redeive 
in  a  Court  of  Equity,  beyond  that  which  a  Court  of  Law 
would  give  to  it?  All  the  uses  of  the  deed  were  uses 
executed* 

George  Earl  of  Orford  was  himself  the  right  heir  of 
Samuel  MoUe  $  consequently  the  uses  were  executed  in 
himself,  as  that  right  heir.  Suppose  the  deed  had  been 
made  by  a  stranger,  with  such  a  limitation  of  an  estate 
for  life  to  Lord  Orford^  with  remainder  to  his  heirs 
male,  with  remainder  in  fee  to  the  right  heirs  of  Samtiel 
jRoUej  there  can  be  no  doubt  that  the  uses  would  have 
been  executed  immediately  in  him  who  was  the  right 
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beir  of  Samuel  JRoUe  at  the  time  of  the  deed  being  made, 
and  the  whole  would  therefore  have  vested  in  Lor^ 
Orford, 


It  is  contended}  however,  that  this  ultimate  limit-i 
ation,  if  it  were  one,  must  be  suspended  for  some  inde- 
finite period ;  for  it  cannot  be  stated  at  what  period  the 
estate  was  to  vest,  if  it  was  not  to  vest  immediately  In 
him  who  was  right  heir  of  Samuel  MoUe  at  the  time 
the  deed  was  made.  Indeed  if  such  a  limitation  had 
been  made  in  a  will,  we  know  that  the  law  would  pei^ 
mit  a  suspension  of  the  execution,  and  the  heir  at  law 
would  take  in  the  mean  time ;  but  that  is  not  the  effect 
of  a  deed.  There  is  here  no  contingency  upon  which 
there  was  to  be  any  suspension  of  the  reversion ;  but, 
it  of  necessity  reverts  to  him  who  was  the  owner  of  the 
fee;  and  in  truth  it  never  passed  from  him.  Lord 
Clinton^  construction  is  of  a  totally  different  kind.  He 
says,  no — this  vesting  must  be  suspended  until  the  death 
of  Lord  Orfordj  when  thepersoA  who  may  th^n  be  de- 
sqribed  as  heir  at  law  to  Samuel  Roller  will  be  entitled  to 
these  estates.  He  musi't  show,  however,  that  this  d^ 
has  such  an  effect;  and  there  is  nothing  i|i  the  deed 
itself  to  warrant  it 


The  Courts  are  not  disposed,  in  any  case,  to  fiivour 
suspensions  of  interest  or  contingencies.  It  is,  on  the 
contrary,  the  poUcy  of  Courts,  in  constroinginstmmebts 
of  all  kinds,  rather  to  accelerate,  than  to  retard,  the 
period  of  vesting.  This  was  stated  as  dear  law,  and 
admitted  by  the  Court  of  Ktn^s  Bench,  in  the  case 
of  Phillips  V.  Deakin  (a),  where  Mr.  Preston  relied 
on  the  rule  of  l^w  which  inclines  to  accelerate  the 


(a)  1  M.  &  S.  744. 
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Vertiog  of  estates,  and   urged  that  the  Court  would         1817. 

therefiare  construe  the  words  of  the  will  in  that  case  as 

descriptive  of  the  time  of  taking,  and  not  of  the  persons 

to  take.  V. 

Clinton 
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LSY 


il.  This  being,  as  1  submit,  the  legal  eiFect  of  the 
instruinent  of  1781,  the  transactions  which  followed  it 
lire  peKt  to  be  considered. 

It  is  not  for  us,  now,  to  contend  that  the  uses  of  the 
vohmtary  settlement  of  1781,  were  in  fact  revoked  by 
the  execution  of  the  mortgage-deed  of  1785;  and  yet 
it  looked  very  much  like  it,  being  an  instrument  exe- 
cuted for  securing  a  sum  of  money  sufficiently  sficured 
already. 

Be  this  as  it  may,  a  doubt  was  entertained  as  to  the 
eflfect  of  this  instrument;  and  Earl  Horace,  having  been 
advised  that,  in  fact,  it  was  no  revocation  of  the  uses 
of  the  settlement,,  which  still  remained  untouched;and 
not  being  at  all  aware  that  he  had  any  interest  under 
the  deed  of  1781;  consented  to  execute  a  deed  for  the 
purpose  of  removing,  out  of  the  way  of  ]Lord  Clinton  and 
his  trustees,  this  mortgage,  and  any  supposed  efiect  it 
might  have  upon  the  settlement  This  was  the  deed  of 
confirmation,  under  which  the  next  question  in  this 
cause  arises. 

There  was  no  consideration  for  this  deed  passing 
from  Lord  ClinUm  to  Lord  Orford.  The  latter  bad 
not  the  least  conception  that  he  was  beneficially  en- 
titled. He  conceived  that  there  was  a  doubt  whe- 
ther the  mortgage  of  1785  had  revoked  the  settle- 
ment of  1781;  and  what  he  was  called  upon  to  da  by 
this  instrument  was  to  give  effect  to  any  acts  of  Lord 
PS 


and  Others. 
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Clinton^  or  to  confirm  any  estate  he  might  have,  as  if 
that  mortgage-deed  had  never  been.     It  is  quite  dear 
that  it  was  intended  to  have  this  effect,  and  no  other. 
Beyond  that,  undoubtedly,  there  was  no  intenUou  what- 
evtr  present  in  the  mind  of  Lord  Orford.    No  man, 
reading  this  deed,  could  suppose  that,  for  five  shillings 
consideration,  he  would  do  an  act  which  would  give  to 
Lord  Clinton  estates  of  the  value  of  jS^OiOOO  a-year; 
yet  that  is  the  effect  which  a  Court  of  Equity  is  called 
upon  to  give  to  the  deed.     If  Horace  Lord  Orford  can 
be  considered  as  having  meant  that  the  estates  should 
go  to  the  right  heirs  of  Samuel  RoUe,  how  is  such  a 
meaning  consistent  with  the  acts  that  led  to  the  exe- 
cution of  this  deed?     If  he  had  intended  to  pass  these 
estates  to  Lord  Clinton^  as  being  the  maternal  heir  of 
Margaret^ — if  be  had  meant  to  give  effect  to  the  sup* 
posed  intention  of  the  deed  of  1781, — would  he  have 
submitted  to  the  opinion  of  counsel  a  case  to  ascertain 
whether  the  deed  of  1785  were  a  revocation  of  the  deed 
of  1781  ?     If  that  had  been  his  purpose,  he  might  as 
well  have  executed  the  deed  without  asking  any  ques- 
tions about  the  effect  of  the  mortgage ;  but  it  is  evident, 
by.  putting  the  question  in  the  way  in  which  he  did  put 
it,  that  he  was  ignorant  of  his  right, — that  he  had  not 
the  slightest  idea  that  he  was   interested.       Can  the 
Court,  under  these  circumstances,  say  that  the  effect  of  the 
deed  is  to  be  carried  beyond  what,  under  the  language 
of  the  deed  itself,  thus  cautiously  used,  is  fairly  .to  be 
inferred,  as  to  the   purpose  for  which  the  deed  was 
made?    The  obvious  ignorance  in  which  Lord  Orford 
was  when  he  executed  the  instrument,  the  ignorance  in 
which  h^  remained  during  his  whole  life,  shuts  out  any 
other  intention;  and,  with  respect  to  the  confirmation, 
it  is  Impossible  to  contend  that  Lord  Oiford  meant  to 
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confirm  that,    of  the   existence  of  which  he  was  so  1817. 

totally  iffnorant.  ^ 

"^   °  Cholmondk- 

LBY    * 

In  Lord  Chesterfield  ▼.  Jansen  (a),  where  the  question  v. 

was  much  considered,  it  is  laid  down,  that  a  man  ^„^^yj™^ 
ignorant  of  his  rights,  and  of  the  circunistances  attend- 
ing them,  cannot  confirm  any  thing;  and,  in  the  case 
of  Cde  V.  Oibbons  (6),  the  Court  refused  to  relieve  a 
man  from  a  deed  of  confirmation,  because  he  was  aware 
of  his  rights,  and  a  man  under  these  circumstances  is 
not  entitled  to  any  relief. 

III.  The  next  question  is,  with  respect  to  the  length  of 
time  which  has  elapsed  since  the  death  of  George  Lord  , 
Orford.  Unless  the  party,  who  has  done  an  act  of  this 
sort,  was  aware  of  his  rights,  how  can  he  be  barred  by 
not  having  asserted  his  claim?.  There  is  no  evidence 
before  this  Court  to  show  that  either  Earl  Horace,  or. 
those  who  claim  under  him,  knew,  from  the  death  of 
George  Lord  Orford,  in  1781,  till  the  filing  of  the  bill, 
that  there  was  this  right  in  them. 

Bat  hotd  jClinlon  claims  by  length  of  possession — 
what  then  does  that  amount  to? — and  what  is  the  pos- 
session itself  but  the  estate  and  interest?  If  we  are 
right  in  the  construction  we  put  upon  it,  the  Equity  'of 
Redemption  is  in  the  Plaintiffs  or  one  of  them,  and  Lord 
ClifUon  can  derive  no  estate  or  interest  from  the  mere 
circumstance  of  receiving  any  of  the  rents. 

His  possession  was  in  fact  our  own.  Then  how 
can  we  be  affected  by  it?  Here  is  a  mortgage  in  fee, 
now  subsisting  in  trustees;  and  the  question  is,  who  is 

(a)  1  Atk.  301 .  (i)  3  P.  W.  290.    1  Vcs.  503. 
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entitled  to  redeem  it?  It  is  redeemable  by  some  onej 
and  Lord  Clinton  say?  he  is  the  person  entitled.  He 
cannot  show  his  title.  Can  he  tiien  derive  uny  title 
from  the  circumstance  of  his  paying  interest  to  the 
mortgagee?  The  legal  estate  is  in  the  mortgagee ;  and 
all  the  others  are  only  equitable  estates.  There  can 
be  no  equitable  disseisin,  as  is  laid  down  in  tke  case  of 
Lord  Grenvitte  ▼.  BIythe  {a);  and  Lord  Clinton  cannot 
show  that  he  has  a  right  to  redeem.  If  the  interest 
has  been  paid  by  him  under  the  mortgage,  he  has  done 
no  more  than  Courts  of  Equity  allow.  The  question 
then  comes  back  to,  who  is  the  party  entitled  to  the 
Equity  of  Redemption?  And  that  party  is  one  of  the 
present  Plaintifis. 


IV.  The  other  Defendant,  Sir  Levwrenee  Palk^  says. 
Whatever  maybe  the  effect  of  the  settlement  of  1781, 
and  the  deed  of  confirmation  of  1794^  he,  having  advanced 
his  money  upon  the  faith  of  Lord  Clintorfs  title,  is  an 
equitable  mortgagee  of  the  estate.^  Sir  Lawrence  Palk 
has  no  legal  estate;  he  has  advanced  his  money  upon  a 
supposed  title  in  Lord  Clinton.  He  would  have  the 
Court  suppose,  he  has  advanced  it  upon  the  faith  o€ 
the  deed  of  1794,  but  the  deed  under  which  he  ac- 
tually advanced  the  money,  was  tlie  deed  executed  by 
Lord  Clinton  in  179^;  and  the  mortgage-deed  which 
Sir  Lauorence  Palk  took  from  the  trustees  of  Lord 
Clinton  does  not  even  recite  the  deed  of  confirmation. 
It  was,  therefore,  not  upon  the  faith  of  that  deed  that 
he  advanced  his  money.  It  does  not  appear  from  the 
answer,  when  he  advanced  his  money;  but  there  is 
every  reason  to  suppose  that  it  was  before  this  deed  of 
confirmation  M'as  executed. 


(a)  16  Ves.  224. 
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ShaiweU.  ,  I81t. 

I.  G^orgtf  Earl  of  Orford^  at  the  time  of  the  d«ath  CHotMOND»-r 
of  his  motheri  wag  fenatit   in  tail  male,  under  the  jlkt 

will  of  Samuel  BoUe^  who  devised  thii  estate^  first  to  his  r^jj^'^^j^ 
sons,  and)  in  failure  of  male  issue»  then  to  liis  daughter  g^j  Otheni. 
for  life,  with  reminder  to  her  first  and  other  sons  in 
tail;  and  thus,  being  tenant  in  tail  by  purchase^  the  re- 
covery which  he  sufiered,  the  us^  whereof  were  limited 
to  him  in  fee*simple,  made  him  the  first  purchaser 
in  fee-simple.  This  was  determined  in  Martin  v. 
Siradan  (a)  and  Boe  ▼•  BaUtaoere  (i).  I  assume^  there- 
for^ that,  by  the  recovery  sufPered  in  1781,  Qeorge  Earl 
of  Orfbrd  was  tenant  in  fee-simple.  Now,  being  tenant 
in  fee-simple  of  this  estate,  he  proceeds  to  setde  it  by  the 
deed  oS  1781 ;  and,  it  bdng  admitted  that  he  was  then 
henr  at  law  to  his  grandfitther  Samuel  Sotted  the  effect  of 
that  Settlement,  independent  of  any  question  upon  the 
recital,  is  to  make  him  tenant  in  tidl,  with  remainder  to 
such  uses  as  he  shall  appoint,  with  remainder  to  himself 
in  fee.  That  this  is  the  direct  legal  eflfect  of  the  limi- 
taUon,  was  settled  in  the  case  of  Doe  dem.  Earl  of  Chol^ 
fRonddejf  v.  Maaey  (c),  which  was  a  devise^  in  remainder, 
on  fidlure  of  issue  nude  of  the  last  person  named  as  tenant 
for.life^  **to  such  person  and  persons,  and  for  such 
**  estate  and  estates,  as  should  at  that  time  be  entitled  to 
*<  the  rest  of  the  testator's  real  estate  by  vutue  of  and 
*«  under  his  will/* 

It  was  attempted  to  be  argued,  that  the  person  enti- 
tled to  take  was  the  person  who  should  be  the  party 
entitled  by  virtue  of  the  limitations  at  the  time  that  the 
limitations  themselves  had  ceased ;  but  it  was  held  by 

(a)  1  Wills.  66.  6  Bro.  P.        (A)  5  T.  R.  107. 
C.319.  (c)  12  East,  589. , 
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the  Court,  that  that  was  not  the  construction,  but  that 
it  was  to  be  taken  in  the  same  way  as  if  it  were  a  real 
devise  to  the  testator's  right  heirs  ;'^that  the  person  en- 
titled to  take,  clearly  was  the  heir  at  law  of  the  testator 
at  the  time  of  his  death ;  and  that  it  was  in  effect  leaving 
the  estate  in  question  undisposed  of. 


It  will,  in  this  case,-  be  argued,  that  there  is  so  much 
clearness  in  the  intent  of  the  settlor,  as  expressed  in 
the  recitafs  of  this  deed  of  1781,  that  it  ought  to  con- 
troul  the  clear  effect  of  the  limitation ;  but  it  will  be 
difficult  to  convince  the  Court  that  the  intention  is 
so  clear.  There  is  no  designation  of  any  patticular  in- 
dividuals who  should  take,  nor  of  the  time  at  which  they 
should  take;  but  there  is  the  common  expression, 
that  the  settlor  is  desirous  <<  the  premises  should  .con- 
".  tinue  and  remain  in  the  family  and  blood  of  his  late 
<^  mother;"  and  that,  '*  in  consideration  of  the  love  and 
<^  affection  which  he  bore  unto  his  relations,  the  heirs  of 
^<  the  said  Samuel  BoUel"  (without  any  specification  of 
whom  those  heirs  consisted,)  **  and  to  the  intent  that  the 
<<  manors  and  hereditaments  might  remain  in  the  family 
<<  of  his  said  mother  on  the  side  or  part  of  her  father, 
<<  Samuel  BoUe;  and  in  consideration  thereof^  he  con- 
<«*veyed  the  said  premises,"  Sec.  I  apprehend  that  this 
is  as  weak  a  testification  of  intention  .to  benefit  any  in- 
dividual as  can  possibly  be  made.  Whatsoever  might  be 
the  settlor's  intention,  the  limitation  is  to  those  persons  * 
whom  he  favours,  preceded  by  -a  general  power  of  ap- 
pointment, and  followed  by  a  general  power  of  re- 
vocation. 


I  submit  that  there  is  no  such  clear  expression  of  in- 
tention, in  the  prior  part  of  this  deed,  as  will  authorise 
any  Court  to  say  that  it  controuls  the  effect  of  the  limit- 
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ation  in  the  Habendum ;  and  I  assume  that,  as  he  was  at         1817- 
the  time  of  the  esiLecution  of  this  deed,  the  right  heir  of 
Samuel  Bottcy  it  is  quite  clear,  according  to  the  whole  ^^y 

tenor  of  the  authoritiesy  that  the  limitation  has  the  same  v. 

effect  as  if  it  were  directly  to  himself  in  fee,  or  as  if  no  ^'othm 
limitation  whatever  existed. 

IL  With  respect  to  the  mortgage-deed  of  1785,  the 
coansel  to  whom  Earl  Horace  refisrred  on  the  subject, 
advised  that  that  mortgage  had  no  other  effect  than  to 
create  an  additional  incumbrance,  and  that  it  did  n«l  at 
all  disturb  the  uses  of  the  settlement    It  is  quite  super- 
fluous to  cite  any  cases  in  support  of  that  proposition ; 
the  consequence  of  which  is,  that  George  Earl  of  Orfordy 
when  he  died,  had  an  equitable  seisin  in  fee,  which  would 
descend  to  his  heir  ex  parte  patemd^  subject  to  the  mort- 
gage.    It  is  extremely  material  that  that  proposition 
should  be  established;  and  I  take  it  to  be  established  by 
tlie  circumstance,  that,  unless  the  fee-simple  did  descend 
to  bis  heir,  the  heir  must  have  taken  as  a  purchaser. 
And  it  appears  from  several  cases,  which  I  shall  have 
occasion  presently  to  refer  to,  in   Co.  Litt.  that,  '^  if 
^<  lands  are  given  in  tail  to  ^.,  the  remainder  to  his 
^*  right  heirs,  and  A.  dieth  without  issue,  the  collateral 
^*  heir  may  bring  a  writ  of  right  upon  the  seisin  of  the 
"  ancestor."       > 

On  the  death  of  George  Earl  of  Orford^  it  appears  that 
(in  consequence  of  the  mistake  which  then  prevailed  as  r 

to  the  effect  of  the  settlement  of  1781,)  Horace  Earl  of 
Orford  did  not  enter  into  the  receipt  of  the  rents  and 
profits,  but  that  (from  the  same  mistake)  Lord  Clinton^ 
entered  into,  and  had  all  the  occupation  of,  the  lands  in 
question ;  but  at  that  time  the  mortgage  in  fee  was  exist- 
ing, and  it  continued  to  exist  till  the  year  1811.    The 
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1817*        cades  wbich  were  afterwards  submitted  to  eoimsd  on  tki 

part  of  Earl  Horace  are  important,  as  they  show  that  he 

was  entirely  ignorant  of  any  right  he  had,  unleis  the 

V.  mortgage-deed  of  1785  had  the  eflPect  of  revoking  the 

^ii*  n»h^^     settlement,  which  it  clearly  had  not 
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rMien  follows  the  deed  of  1 794^  as  to  which  1  shall  only 
Inal^e  one  observation,  and  that  is,  that  the  deed  appears 
thronghout  not  a  general  deed  of  confirmation;  becansey 
after  having  stated  the  pedigree  of  the  late  Lord  CUntonj 
and  after  reciting  the  various  deeds  upon  which  it  was 
Supposed  Lord  Clinton  was  entitled,  and  the  two  sets  of 
deeds  yf  1781  and  1785,  and  ^<  that  doHbto  had  arisen,** 
&G.  <<  but  Horace  Earl  of  Orford^  being  well  satisfied  that 
<<  the  late  Earl  did  not  intend  to  alter  the  uses  limited 
<<  by  the  indenture  of  1781,  had,  at  the  request  of  Lord 
*<  Clinton^  agreed  to  confirm  the  uses  of  the  said  settle- 
*'  ment  in  manner  after-mentioned  ;'*—  the  indenture  wit* 
nessed,  that,  <*  in  pursuance  of  the  agreement,  and  being 
*<  desirous  to  confirm  the  settlement  of  1781,  he  granted 
«  to  such  uses,  and  in  the  same  manner,  as  if  that  in- 
<^  denture  of  1785  had  not  been  made,  and  to  and  fi>r  no 
<<  other  use,  intent  or  purpose  whatsoever."  The  legi- 
timate rule  of  construction  is  not  to  reject  any  words^ 
if  it  is  possible  to  give  them  a  clear  distinct  meanuig; 
but  these  last  words  must  absolutely  be  rejected,  as 
having  no  meaning  at  all,  if  the  interpretation  is  to  pre« 
vail,  which  the  Defendant  contends  for.  If  they  be  not 
rejected,  but  are  considered  as  having  some  meaning, 
then  the  Court  can  only  put  one  meaning  on  them, 
namely,  that  the  indenture  executed,  and  the  uses 
created  by  the  deeds  of  1792,  shall  be  confirmed  in  a 
limited  manner,  <<  in  the  same  manner  as  if  the  inden^ 
^  ture  of  1785  had  not  been  made."  Now  what  is  the 
mode  in  which  it  would  have  been  confirmed  if  that  in- 
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dentare  had  not  been  made?   The  party  supposes,  that  ^}^2i 

the  deed  of  1785  had  revoked  the  deed  of  1781 ;  and  ^ 
be  executes  a  deed  for  the  purpose  of  removing  that 

doabt.    It  is  clear,  therefore,  tha|  it  is  only  meant  to  v* 

give  validity  to  the  uses  created  by  Lord  Clinionj  as  if  1^1*0^2^^ 
there  had  been  no  incumbrance  at  all. 

III.  After  the  settlement  of  1794,  further  deeds  are 
executed  for  various  purposes ;  and,  all  the  while,  the 
mortgage  is  subsisting  as  an  acknowledged  mortgage, 
Kow,  supposing  there  had  been  no  mortgage,  upon  the 
death  of  Horace  Earl  of  (hfordj  Lord  Cholmondeley 
(being  his  heir  at  law,  and  being  the  heir  at  law  of 
Qeorge  Earl  of  (hfordj)  although  he  suffers  more  than 
twenty  years  to  elapse  before  he  takes  any  steps  to 
recover  possession,  might,  under  the  limitation  of  the 
deed  of  17B1,  still  have  brought  his  writ  of  right  for 
^uit  puirpose.  Lord  (hke  puts  several  cases,  in  which 
a  writ  of  right  may  be  brought;  koA  the  first  is  this. 
<<  Lands  are  lett^n  to  A.  for  lif^  remainder  to  B.  for 
^  lifie,  remainder  to  the  right  heirs  of  A.  A.  dietfa^ 
^  B.  entereth  and  dieth,  A  stranger  intmdeth.  The 
'<  heir  of  A'  shall  have  a  writ  of  right  of  the  seisin 
**  which  A.  had  as  tenant  for  life  (a).**  I  quote  this 
for  the  purpose  of  showing  that,  notwithstanding  there 
be  not  an  integral  estate  of  fee^simple  in  possession,  yet 
where  an  ancestor  bbs  taken  an  estate  of  freehold,  and 
there  is  such  a  limitation  to  his  heirs,  as  that,  upon  his 
death,  the  heir  must  take  by  descent,  the  heir  shall,  in 
such  case,  have  the  power  of  bringing  a  writ  of  right,  in 
the  same  manner  as  if  his  ancestor  had  had  the  fee-simple. 

In  the  same  page  Lord  Coke  says,  <<  If  lands  are 
^  letten  to  A.  and  B.y  and  to  the  heirs  of  A.  and  a 

(a)  Co.  Litt.  281.a. 
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1817.  ^'  recovery  is  had  against  B. ;  the  heirs  of  A.  shall  have 

*<  writ  of  right  of  the  whole;  for  every  joint  tenant  is 

ChOLMONDE-.   cc       '      J  a  ^^^n 

I.EY  seised  per  tmf  et  per  taut, 

w.  ^ 

»S^nI«!L  Then  the  third  case  he  pots  h  this—"  If  lands  be 
**  given  to  one  in  tail,  the  remainder  to  A.  in  fee,  the 
<<  donee  dieth  without  issue,  his  wife  privement  ensient : 
*'  A,  entereth,  the  issue  is  born,  and  entereth  upon 
*<  him,  and  dieth  without  issue;  A,  shall  have  a 
<<  writ  of  right  of  the  seisin  which  he  had ;"  and  that 
is  the  case  in  which  the  person  in  remainder  enters 
prior  to  the  time,  when  by  the  events  that  happened, 
he  actually  had  the  fee-simple  in  possession;  but 
although,  ex  vi  termini,  he  had  got  possession  by  tor* 
tious  seisin ;  that  shall  be  sufficient  to  enable  him  to 
bring  a  writ  of  right* 

Then  Lord  Coke  puts  this  case,  which  I  consider 
quite  in  point.  <^  If  lands  be  given  in  tail  to  A^  the 
<<  remainder  to  his  right  heirs;  A.  dieth  without  issue, 
<^  the  collateral  heir  of  A.  shall  have  a  writ  of  right  of 
<'  the  seisin  of  AJ*  Now  it  is  very  remarkable  that,  by 
all  these  four  cases,'  Lord  Coke  takes  the  right  to  bring 
this  peculiar  writ  t%  depend  upon  the  seisin ;  and  the 
words  are  remarkable,  because  the  demandant  in  a  writ 
of  right  must  allege  seisin  in  himself  or  bis  ancestors. 
{Fitzherbert's  Natura  Brevium,  p.  11.)  But,  where  ,^- 
medons  in  remainder  and  reverter  are  spoken  o^  different 
language  is  used.  In  Fitz,  p.  499*  a  variety  of  cases 
are  put,  in  which  the  writ  o(/armedon  iH  remainder  is 
stated;  and  they  all  are  cases  in  which  the  remainders 
are  remainders  strictly  speaking, — cases,  in  which  the 
donee  has  no  preceding  estate  whatever,  but  the  par- 
ticular estate  is  to  one,  and  the  remainder  is  to  an- 
other. And,  when  the  book  speaks  of  Jbrmedons  in 
reverter,    (p.  o03.)  it  has-  specified  very  clearly  what  is 
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the  notion  of  that  reversion.    It  appears  by  cases  there         1£1T 
put,  where  the  writ  oiformedon  in  reverter  is  the  sub- 
ject, that,  when  a  donor  makes  a  limited  ffSt  to  a  third 
person  of  his  inheritance,  and  the  inheritance  afterwards  v. 

fidls  to  strangers,  the  donor,  or  his  heir,  is  entitled  to  ^1*0*1^^ 
bring  iheformedan  in  reverter^  and  several  cases  are 
put,  which  all  substantiate,  that,  where  that  writ  is  to 
be  brought,  is  in  cases  of  this  limited  description  only. 
I  therefore  adverted  particularly  to  the  language  of 
that  writ,  because  Lord  Ck>ke  says,  *'  in  all  cases  where 
«<  there  is  a  seisin,"  (and  it  would  be  quite  inconsistent 
with  the  known  rule  of  law  if  it  were  otherwise)  <<  his 
^  heirs  must  take  by  descent,  and  not  by  purchase." 
I  assume,  therefore,  that  upon  this  state  of  things,  if 
there  had  been  no  I^;al  estate  outstanding.  Lord  ChoU 
mmdeley  might,  as  heir  at  law  of  George  Earl  of  Orford^ 
have  brought  his  writ  of  right. 

The  question  then  is,  whether,  in  a  case  where  a  per- 
son might  bring  his  writ  of  right,  as  possessed  of  lands, 
he  may,  under  the  circumstance  of  the  legal  estate 
being  outstanding,  bring  his  bill  for  relief  to  have  the 
legal  estate  removed,  or  to  have  it  set  up,  so  that  he 
may  be  at  liberty  to  proceed  upon  his  legal  right.  I 
do  not  find  any  general  rule  by  which  Courts  of  Equity 
have  restricted  themselves  to  granting  relief  to  the 
period  of  twenty  years  from  the  time  the  right  accrued. 

In  Collins  v.  Goodall  (a),  where  a  bill  was  brought 
touching  quit^rents  unpaid  for  forty  years,  the  Defend- 
ant pleaded  the  statute  of  limitaticos,  and  it  was  held 
it  did  not  apply.  This  must  have  been  the  statute  of 
James  I.;  for  the  answer  was,  that  that  statute  did  not 
apply  to  rent,  which  could  not  have  been  the  true 
answer  if  the  statute  of  Henry  VIII.  had  been  intended, 

(fl)  2  Vcrn.  235. 
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because  in  the  first  section  of  that  st^tute^  rents  are 
referred  to,  and  the  subsequent  sections  speak  of  <^  rents, 
<*  suits  and  services."  1  must  therefore  assume  that, 
in  the  case  of  Collins  v.  Goodall,  the  Couit  thought  the 
statute  of  Jam^  could  not  apply,  and  that  the  mere 
lapse  of  so  many  years  was  not  a  bar. 

I  am  fortified  in  this  position  by  Your  Honour's 
judgment  in  Stackhouse  v.  Barnston  (a),  and  by  the  case 
of  Eldridge  v,  KnoU  {b)y  which  is  there  cited. 

There  are,  however*  a  variety  of  cases,  both  ancient 
and  modem,  in  which  it  has  been  held  that  a  Court  of 
Equity  does  assimilate  itself  to  the  rules  which  prevail 
at  law;  and,  if  there  be  no  reason  in  this  case  why  a  writ 
of  right  should  not  be  brought,  supposing  the  legal  estate 
were  not  outstandings  I  ask  why  the  tule  should  not  be 
applied,  so  as  not  to  exclude  Lord  Cholmondeley  fix>m 
the  relief  whjch  he  prays  as  heir  at  law,  or  by  virtue  of  his 
arrangement  with  Mrs.  Darner  as  devisee  in  fee  ?  The 
mortgage  in  question  subsisted,  in  181 1,  in  Sir  Edxvard 
Hughes  and  his  representatives ;  and,  in  November^  181 1^ 
it  appears,  Lord  Clinton  took  firom  the  infant  heir  of 
Sir  Edward  Hughes^  the  legal  title  to  the  estate  in 
question, — ^but  not  to  himself^  .He  did  not  pretend 
to  have  a  title  to  redeem,  although  he  paid  off*  the 
mortgage  money;  but  diere  was  a  reference  to  the 
Master  to  ascertain  whether  the  infant  was  heir  within  the 
meaning  of  the  statute  o(  Anne,  and,  npon  his  Report, 
this  conveyance  was  executed  between  the  exefoitprs 
and  trustees  of  Sir  Edward  Hughes  and  Sir  Francis 
Drake^  by  which,  in  consideration  of  a  sum  of  iponey  , 
paid  by  Lord  Clintonf  wj^dch  was  then  due^  to  the 
executors  of  Sir  Edward  Hughes^  the  infant  conveyed 


%)  10  Ves.  467. 
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to  the  use  of  Sir  Francis  Srake^  his  heirs  and  assigns 
•  for  ever,  <<  subject  nevertheless  to  the  same  or  the  like 
*^  benefit  and  equity  of  redemption  on   payment  of 
*^j£20,000  and  interest  henceforth  to  grow  due  for 
'<  the  same,  as  the  said  manors,  &c.  are  now  held  by 
**  the  said,  8tc/'  (execntors  and  trustees  of  Sir  Edward 
Hughes),  "  or  any  or  either  of  them,  under  or  by  vir- 
**  tue  of  the  said  hereinbefore  in  part  recited  indentures 
*^  of  1785,  &c/'  (the  deed  that  first  created  the  mort- 
gagee in  fee),  **  except  so  far  as  the  right  to  the  said 
**  sum  of  j^20,000,  and  the  interest 'henceforth  to  be- 
*<  come  due  for  the  same^  is  altered  or  varied  by  these 
"  presents."    This,  therefore,  was  the  most  dear  and 
explicit  recognition,  on  the  part  of  Sir  Francis  Drake, 
who  by  his  answer  states  that  there  was  a  right  of  re- 
demption under  the  deeds  of  1785  which  Lord  Clinton 
did  not  assume*     The  estate  is  then  assigned  to  persons, 
in  trust  to  protect  the  interest  of  Sir  Francis  Drake, 
•  assuming  that  he  was  the  real  mortgagee,  for  the  clear 
residue  and  remainder  of  the  term   of  two  hundred 
yean ;  *^  upon  such  and  the  same  trusts,  and  for  such 
'<  and  the  same  intents  and  purposes,  and  subject  to 
"  the  same  benefit  and  equity  of  redemption,  as  they 
**  had  been  held  by  virtue  <^  the  deed  of  1785,  ex- 
**  oept  so  far  as  the  trusts,  are  altered  by  that  deed;'' 
I  submit,  therefore,  that  at  this  time^  (in  1811)  Lord 
Clinton  did  not  feel  himself  qualified  to  ask  that  the 
conveyance  should  be  made  to  him.     He  endeavours  to 
protect  his  interest  in  the  estate;  he  pays  off  the  mort- 
gage; but  he  does  not,  upon  the  face  of  this  deed,  treat 
himself  as  entitled  absdlutdy  to  it. 
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Now,  it  was  decided  by  Your  Honour,  in  thc'^case  of 
Lord  GrenviUe  v.  Blyth  (a),  that  there  can  be  no  equit- 


VOL.  II. 


(a)  16  Ves.224. 
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able  diiieisin ;  and»  Uiougll  there  be  aa  adrerie  | 
•iim  inamortgaff^lbr  aseriesofyearsyyetyif  tkenebe 
a  reoogni^on  wiihia  that  period^  even  as  between  the 
mortgagee  and  a  third  person,  that  die  mortgaged  ertate 
isr^eemable^  the  heir  of  the  mortgagor  is,  insnchcase^ 
entitled  to  redeem.    This,  I  appreh^nd^  Yom:  Hononr 
decided  in  the  case  of!  Hmiwrdw^  H^rJbf  {a\  which  todc 
its  rise  out  of  the  decree  in  Hardy  t.  Beeoa  (&),  ia  the 
report  of  which  last  case  the  particulars  are  stated.    It 
was  ther€  pressed,  that  the  heir  of  the  mortgagor  Iwl 
no  right  whatever  to  wvl  himself  of  his  title  to  ndeem, 
because  the  recognition  of  the  estate,  as  a  mottgaged 
estate,  had  not  taken  pl^ee  between  him  and  the  parties 
under  whom  he  claimed.    However,  after  discussioii  of 
some  of  the  points,  Your  Honour  is  reported  to  hi^ve  said, 
^  The  iSbnt^  having  a  questionable  titles   snflbrad 
*^  then^adves  to  be  turned  ou^  of  possession,  nd  ae- 
*<  qiueseed  during  several  years  in  the  posicssioa  ^ 
^  tained  liy  Beeoa.    This  was  considered  an  aoqnl- 
^  escence  in  the  olaitf  of  ownership  bjr  Benffes,  as  he 
**  had  nothii^g  to  do  with  the  estate  unless  he*  wfs 
*<  owKier ;  and  the  siibnMssion  of  the  mortgagor  to  be 
«<  turned  ottt  of  possession,  and  his  acquiescence  in 
^  continuing  out  of  possession,  ar^  no  reoognilioB  that 
^  the  possession  obtuned  and  kept  is  that  of  the  equit- 
**  abl^  owner''  (e^. 


This  is  the  proposition  upon  which  I  rely  in  the  prt- 
ise»  Here  has  been  no  turning  out  of  possession 
by  reason  of  any  legal  proceedings.  The  utmost  this 
case  can  amount  to  is,  that.Lord  CUn^om  entered  beoausc 
he  thought  he  was  entitled,  and  Lord  Or/brd  did  not 
enter  because  he  did  not  think  he  was  entided;  and 


(a)  18  Yes.  455. 

(t)  i  Yes.  466.  5  Yes.  496. 


(c)  Page  461. 
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tmotjryearsdapsed  before  he  found  it  out.  In  Hansard         1817. 
T.  Harefy,  it  was  held  that,  notwithstanding  there  had       ^^^V*^/ 
been  six  and  thirty  years'  possession,  the  party  was  en-  CHOLMONn*- 
titled  to  redeem.     Now  I  submit  that,  in  the  present  v. 

cas^  upon  the  jomt  title  of  Lord  Cholmandefymd  Mrs.  ^i  ^1^^ 
Darner  J  th«re  is  nothing  which  bars  them  from  redeem- 
ing this  estate.  I  take  it  in  fattv  that  those  who  are  in 
possession  as  mortgagors,  are  merdy  the  tenants  from 
year  to  year  of  the  mortgagee,  who  may,  without  notice, 
briog  an  action  of  ejectment,  and  turn  them  out  of  pos«- 
9essioii»  His  right  to  possess  preserves  that  of  the  per- 
Msns  who  are  entitled  to  redeem ;  and  those  persons,  in 
the  present  case,  arc  the  Plaintiff. 

Sugdm. 
J.  Upon  the  first  question,  as  to  the  construction  of 
the  deed  of  1781,  and  of  the  ultimate  limitation  in  that 
deed  to  the  right  heirs  of  Samuel  Botte,  it  may  be  ne* 
oessi^ry  to  take  some  notice  upon  what  foundation  the 
rule  stands,  which  is  contended  for  by  the  present 
Plaintiffs. 

The  common  law  always  encouraged  the  vesting 
of  estates  and  discounti»ianced  the  creation  of  contin- 
gencies. All  the  rules  relating  to  contingent  remain- 
ders had  this  in  view  only.  There  was  no  necessity 
that  an  estate  should  vest  eo  instanti  on  the  deter- 
mination of  t})e  preceding  estate.  There  was  no  ob- 
jection, that  I  am  aware  of,  to  the  limitation  of  a 
possibility  upon  a  possibility.  But  all  these  rules  re- 
sobed  frotn  the  anxiety  (rf*  the  coismon  law,  that  estates 
shoiild  ^  in  a  course  of  descent,  from  ancestor  to  heir, 
and  lo  prevent  them  from  vesting  in  the  latter  by  pur« 
chase.  It  was  with  this  view  that  it  became  a  solemn 
and  established  rule  of  law,  that  no  man  should  make 
his  own   right  heir,  either  in  tail  or  in  fee,  a  pur- 
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chaser,  without  parting  with  the  whole  fee-simple  out  of 

himself. 

These  rules  certainly  took  their  origin  from  feodal 
tenures ;  but  they  were  followed  by  Courts  of  Equity  be- 
fore the  statute  of  uses;  [Bro.  ab.  title  Gard*  pi.  6.] 
and,  after  the  statute,  (as  it  is  laid  down  in  Co.  Litt.  22. 
b.)  the  law  continued  the  same. 


The  subject  was  very  fully  discussed  in  Fetmnd  ▼• 
Mitforth  (a),  where  there  was  a  fine  by  A*  to  the  use  of 
his  wife  for  life,  with  remainder  to  the  eldest  son  in 
tail  male,  with  remainder  to  the  use  of  A!s  right 
heirs  for  ever.  It  was  agreed  that,  by  the  limitation  to 
his  own  right  heirs,  the  conusor  of  that  fine  could  not 
have  meant  his  eldest  son,  because  he  had  already  given 
to  him  a  particular  estate ;  but,  upon  the  conference  of 
the  twelve  Judges,  it  was  held  that  this  limitation  to  the 
right  heirs  was  merely  void,  because  the  use  still  re- 
mained in  him,  and  the  statute  executes  the  possession 
to  the  use  in  the  same  manner  as  the  use  was  limited. 
So  also  in  the  Earl  of  BedforcCB  case  (6),  where  the  di£* 
ficulty  was,  that  the  grantor  had  taken  to  himself  an 
estate  for  years ;  but  that  was  held  to  make  no  diffisrence 
as  to  the  effect  of  the  ultimate  limitation  to  his  own 
right  heirs,  the  case  being  that  of  a  conveyance  to  uses. 
In  Ihfbus  v.  Mitford  (c),  the  great  point  was,  that  it  was 
not  a  limitation  to  the  heirs  general,  but  to  the  heirs 
special ;  but  the  anxiety  of  the  Court  to  make  it  take 
effect  immediately,  induced  the  presumption  that  an 
estate  for  life  was  implied,  and  that  it  was,  in  eflecty  a 
limitation  to  the  grantor  himself  of  an  estate  tail  imme- 
diately  vested  in  him.  That  certainly  was  a  very  strong 


{a)  Moor,  284.     1 
22.  b.  1  Leon.  182. 


Inst,      {h)  Moor.  718.  Jenk.248. 
(c)  1  Vent.  37t. 
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but,  so  far  from  its  authority  being  weakened  by  1^1 

later  decisions,  they  have  all  tended  to  strengthen  it. 
The  same  rules  «re  followed  by  analogy  iti  Courts  of 
Equity. 


.  It  will  be  said,  that  the  present  case  is  different — 
that,  here,  the  limitation  by  George  Earl  of  Orford  is  not 
to  his  own  right  heirs,  but  to  the  right  heirs  of  Samuel 
BoBe.  But  where  is  the  distinction  ?  A.  being  the  heir 
at  law  of  ij.,  who  is  dead,  makes  a  settlement,  by  which 
he  creates  a  particular  estate,  and  limits  the  reversion  to 
his  own  right  heirs.  Nobody  doubts  that  that  limitation 
is  merely  inoperative,  and  that  the  reversion  continues 
in  himself  as  if  no  such  limitation  had  been  made. 
Now,  itappose  he  makes  a  settlement  in  the  same  way, 
ooly  h'miting  the  reversion  to  the  right  heirs  of  D., 
wliich  is  our  case. '  Is  it  not  precisely  the  same  thing  ? 
Or  is  the  rule  M"  law  to  be  thus  evaded  and  trifled 
with? 

Sereral  cases  are  put  by  Lord  Coke,  which  bear 
stroDj^y  on  the  present.  <<  It  is  holden  by  some  opi- 
«  nions,  that  if  there  be  grand&ther,  father,  and  son, 
<^  and  lands  are  given  to  the  grand&ther  and  to  his  heirs 
<<  begotten  by  the  father,  the  father  dieth,  the  grand- 
^  fitther  dieth,  the  son  is  in,  as  heir  to  the  grandfather 
*'  begotten  by  the  father ;  and  the  wife  of  the  grand- 
^<  &ther  shall  in  that  case  be  endowed.  But  certain  it 
^^  isy  that  in  some  cases  one  shall  have  the  land  per 
^^farmam  ionij  that  is  not  issue  of  the  body  of  the 
^  donee.''  This  proves  that  the  estate  vested  in  him, 
though  the  limitation  was  not  to  the  heirs  general; 
otherwise  the  wife  could  not  have  been  endowed  {a). 
<<  If  a  man  bath  issue,  a  son,  and  dieth,  and  land  is 

(a)  Co.  Litt.  20.  b. 
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<<  given  to  the^son,  and  to  the  heirs  of  the  body  of  Uf 
<<  &ther  begotten ;  this  is  a  good  entail,  and  yet  the 
"  father  was  dead  at  the  time  of  the  gift''  (a).  So  that  it 
might  very  well  have  been  said,  the  intention  was  to 
give  the  son  only  an  estate  for  life;  but  the  rule  of 
law  was  too  powerful  for  the  intention. 

'<  If  a  man  hath   issue  two  daughters,  and  dieth 
<<  seised  in  fee*simple,  and  the  one  coparcener  gtveth  her 
<^  part  to  her  sister,  and  to  the  heirs  of  the  body  of  her 
<<  father ;  in  this  case,  the  donee  has  an  estate  toil  in  the 
<«  moiety  of  the  donor's  part,  for  the  donee  is  not  the 
<<  entire  heir,  but  the  donor  is  heir  widi  the  donee,  and 
<<  she  cannot  give  to  the  heirs  of  her  own  body ;  and 
<<  the  donee  hath  the  other  moiety  of  ker  sistei^s  part 
<<  for  life"  (ft).     This  is  as  strong  a  casi  as  it  is  possible 
to  put,  because  the  person  who  took  theiooiely  was  only 
co-heir  of  the  person  of  whose  bodj^^iie  heirs  were  to 
be.     Again  (er),  <<  If  there  be  a  grandfather,  fathe^  and 
<<  son,  and  the  father  dietli,  and  lands  be  giveif  to  the 
<^  son,  and  to  the  heurs  of  the  body  of  die  grandfather, 
<<  this  is  a  good  estate  tail  in  the  son."     All  these  cases 
point  at  the  same  conclusion,  and  prove  that  the  heirs 
shall  take  at  the  time  the  limitation  is  made.    [See  also 
Litt  sec.  352  and  553.] 

Now  there  is  this  strong  distinction  bel^raen  alt  these 
authorities  and  the  present  case  ;-^^hat  those  were  eases 
of  limitations  to  the  heirs  special,  while  this  it  to  heirs 
general.  Yet  there  are  many  cases  that  heirs  ^lecial 
might  take  as  purchasers,  under  circumstances,  in  which 
it  would  be  quite  impossible  to  contend  that  heiKs  general 
could  take  as  purchasert. 


(a)  Litt.  §.  30. 

(b)  Co.  Litt.  26.  b. 


(c)  27. 
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To  sko\t  hMr  snxtaus  the  law  is  to  vest  states,  I         1817« 
wmM  alao  tefer  to  a  BoB^s  Abridgement^  4 1 5.  D.  where 
the  rule  of  law  appears  most  strongly  to  be»  that,  when 
a  man  makes  a  limitation,  however  remote^  if  there  be  v. 

a  p«rsoD  capaUe  of  taking  under  that  limitation  at  the     „^  otT^l 
time  the  deed  is  execated,  that  person  takes. 

Ncfxt,  on  the  ^eiitioa  of  intention,  I  submit,  that 

ther«  is  no  recited  of  intention  in  this  instrument  made 

by  liOffd  OrfiirdL    There  are  only  a  fcfw  words  in  the 

operative  part  of  the  deed,  which  di£fers  altogether  from 

a  redtid ;  and,  if  the  effect  of  these  wdrds  be  considered, 

tk«y  will  appear  to  be  eKtranaely  inoperiltixe^  since  the 

desire  wfaidh  seems  to  be  cxpresaed  by  them  is  made 

salgeot  to^  ^  mdimited  power  over  the  estate  reserved 

to  himself  bjr  die  grantor;  so  that»  evteif  die  limitation 

weve  to  recmie  the  oonstmetion  confended  for  by  the 

DefitedaniC,  it  Would,  at  the  time^  huve  been  of  no  value 

at  ally  even  to  those  Who  are  repreiiented  to  have  been 

the  lieeiiliar  objects  of  the  grantor^s  &vour«    How  ean 

it>be  ooiltmded  that  a  Court  is  to  stretch  the  rule  of  law 

iiifiivoar  of  objects  for  which  sa little  anxie^  U  maai- 

fieaCed?     Bn^  vaiiag  that  cdpstdelration,  I  say  that 

every  rob  of  kw  i^i^ainst  die  Court  cutting  down  the 

dhtet  seikse  of  sAch  A  litaitadon.    In  Pj/bm  v.  MU- 

f»d{a)^  Lord  Heie  observed^  **  that  it  is  not  the  inten* 

'<  don  of  the  party  that  shall  oMitroI  the  operation  of 

<<  Umv.^  Tbesame  aigamtat  was  addressed  to  the  Chief 

Justice  in  that  ease^  Which  will  be  addrestsed  to'  Your 

Hooonr  in  this.    And,  ixi  the  taae of  JBoer.  A$strop{b)^ 

in  answer  to  a  suDiar  argament,  Qiief  JiMide  i>0  Grejf 

tftys^  <*  There  Is,  indeed^  reaaoi»  to  suppose  thatdie  par-  , 

^  ties  migbl)  not  mean  the  twt>  eitatea  to  go  in  a  dlf- 

*<  faent  dfanael;  biA  dib  {s  Mdy  a  si$pOaitio%  and, 

(a)  1  Vent.  S72.  {Jk)  8  Blickst.  1288. 

Qi 
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<^  the  power  of. the  parties  to  alter  the  legal  course  of 
**  descent." 


and  Othei:s« 
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nnH 'niWis  '^'^^  ^^®  ^^^  prevails  as  to  devisesi  which  appears 

from  Hodgson  v.  Ambrose  (a),  where  Mr.  Justice  BuUer 
said,  ^^  If  a  testator  make  use  of  legal  phrases  or  tecb- 
<*  nical  words  only,  the  Courts  are  bound  to  understand 
<^  them   in  the   legal   sense  —  they .  have  no  ri^t  or 
<<  power  to  say  that  the  testator  .did  not  understand  the 
<<.  meaning  of  the  words  be  his  used,  or  to  put  a  con- 
"tstlniction  upon  them  different  from'  what  lias  been 
'^  long  received,  or  what  is  afiboed  to  .them  by  law;"  so 
that,  even  if  tbis  had  been  a  devise,  it  would  not  be  in 
the  power  of  the  Court  to  give  a  different  efibct  to  the 
words  than  the  rule  of  law  authorises.      But  it  ap* 
pears  to  me,  that  the  supposed  intention,  which  they  say 
Would  be  effectoated  by  the  constitiction  for  which  they 
contend,  would  not  be  effectuated  by  that  construction* 
If  the  vesting  of  tlie  limitation  is  to  be  postponed,  it 
must  be  to  one  of  two  periods— either  to  the  death  of 
George  Earl  Orford^  or  to  the  failure  of  his  issue,  and  of 
any  limitations  which  might  be  created  under  the  power. 
Now,  the  right  heir  of  George  Lord  Orford^  at^he  time 
of  his  death,  might,  and  (if  he  bad  had  any),  would 
have  been  his  issue.  -  What  then  would  have  become  of 
bis  intention  ?    Would  a  larger  estate  have  been  taken 
under  this  limitation  ?    No.    It  nught  happen  that  a 
much  less  valuable  estate  would  have  been  taken  ;  and 
other  persons  might  have  been  let  into  this  estate  in  pre- 
ference, to  the  blood  of  bis  mother.     Put  this  case,  that 
Lord  Orfbrd  bad  l^t  a  grand-daughter,  the  daughter  of 
a  daughter.  .  It  is  perfectly  clear  that,  if  this  limitation 
did  not  vest  in  Lord  Orford  himself,  it:mast  have  taken 

{a)  Dougl.  337. 
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effect  as  a  feoffment;  and  then,  the  grand-daughter  1817. 

cfadmoig  under  the  daughter,  would  have  taken  by  pur- 
cbaae;  and,,  upon  her  death,  her  paternal  heirs  would  j^^^ 

have  taken  before  her  maternal  heirs ;  and  thus  the  loiles  -  v. 

of  law  would  be  twisted  and  turned  to  let  in  a  whole        a^o^^ 
line  of  heirs  who  would  take  to  the  utter  cKclusion  of 
those  whom  Lord  Orford  is  supposed  to  have  been  so 
anxious  to  provide  for* 

Suppose  it  were  not  to  vest  at  the  death  of  Loird  Or- 
fordj  but  at:  any  other  indefinite  time;:  still  it  nlust  be 
the  isane  claiming  through  the  female  that  would  take, 
and  the  same  consequence  would  inevitably  follow. '  [See 
the  case  put  in  Co.  Litt.  IS.  a.] 

If  the  OMistrttctioti  for  which  we  contend  is  to  prevail^ 
the  probability  is,  that  a  greater  line  of  heirs,  of  l^ord 
Orfinrd^s  mother,  on  the  part  of  her  fiither,  would  take, 
than  under  any  construoilon  that  tl)e  Defendants  can 
put  upon  this  deed.  If,  then,  the  Court  Can  be  called 
upon  to  exercise  its  jud^ent,  and  give  effect  to  the  in- 
tention, what  is  there  here  that  should  induce  the  Court 
to  go  out  of  its 'way  to  put  a  contrary  sense  on  this 
limitation  to  that  whic^h  it  would  receive  in  an  ordinary . 
case?  In  Doe  v.  Maxejf  (a),  Mi*.  Justice  Bailey  ob- 
serves, *<  It  is  a  settled  rule  not  to  read  a  imitation  in 
*^  a  will  as  being  a  contingent  remainder,  unless  such 
"  appears .  clearly  to  have  been  the  intention  of  the 
*'  testator ;  but,  if  it  will  admit  of  being  considered  as 
«  a  vested  remainder,  the  Court  will  always  read  it  as 
"  such,  because  a  contingent  remainder  is  always  liable 
^^to  be  defeated, .  and  the  intention  of  the  testator. 
*^  thereby  frustrated.''  So  that,  even  in  a  will,  if  a  li- 
niitation  can  take  effect,  the  Court  will   always  give 

(a)  12  East,  604. 
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Clintok 
and  Others. 


effect  to  it;  but  the  rule  <rf*  lair  is  iHucli  strottgn*  wHh 
regard  to  a  deed.  Then  he  says,  <<  It  k  Mt  KMy,  tf 
<<  he  looked  to  his  next  immedi^tte^  iMir  ia  tile  fltsi 
«<  clause,  that  he  diouU^  be  lookuxgi  kl  the  dmicr  ia 
<^  qaestion,  to  such  person  as  would  be  his  heir  at  tli# 
<^time  of  the  death,  not  merely  of  Lord  Bnmmkm 
<f.  Bertie',  but  Of  Lord  BrtrntUato  BerHe  wi&ont  imdtf 
<'  issue."  And  again,  <'  It  is  not  l&ely  dttt  the  teil* 
<*  ator  should  have  looked  to  so  indefinite  a  period  for 
<^the  vesting  of  lihi#  remaiildef.''  £u€t)f  Ae  saiAe 
principles  would  apply  itt  thitf  caae^  and  it  worid  be 
impossible  to  suppose  that  Loni  (>f»ri  was  looking  to 
a  cousin  a  hundred  times  remored,  at  the  discoiee  per-* 
haps  of  a  century.  I  havo  already  said  thal^  *o<  fiur  tnmk 
effectuating  the  intention,  such  a  construction  would  let 
IS  lines  of  heirs  who  never  oould  take  acMtd^g  to  the 
word#of  tbedeed. 


In  i  IMI.  Ab.  417.  pi.  B.  there  was  a  lidtttition  to 
A.  for  life,  with  remainder  to  the  right  heirs  of  him  and 
B^  B.  being  alhre;  and  it  was  held  to  be  esteeuted,  ftar 
a  moiety,  in  the  heirs  of  A*^  willioul  awaiting  tlie  deadi 
of  JS.,  although  there  was  st^cmg  ground  to  contend 
that  the  limitation  to  the  right  heirs  of  both  was  m^ 
tended  to  take  elfect  in  the  same  way,  and,  B.  bekig 
aKv^  it  was  impossible  thai  his  hdrs  could  then  take  (4>. 

In  Co.  Litt  378.  b.  there  va  anoAer  strong  instance 
of  this  anxiety  to  vest  the  estate  in  the  ancestor.  ^  If 
<*  land  be  given  to  A.  and  £.  so  long  as  they  joii^  lo^ 
^  getiier  live^  the  remainder  to  tlte  r%ht  beirs  of  ban 
«<  that  dieth  first,  and  warrant  the  land  inJbrmSpr^e^ 


(a)  In  AoUe's  Abridge- 
ment, where  this  case  is  re- 
ferred to  by  the  name  of 


Chrk  V.  Davjf,  ST  H.  B;  It, 
it  is,  however,  marked  with  a 
''  daUtatur/' 
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**  rffcf4,  A.  dietlt^  his  heire  shall  have  the  wirltatity;  1817. 

«  and  yet  the  remainder  vested  not  during  the  life  of  A.      ^^V^^ 
«  for  the  deadi  of  A.  must  preeede  the  remainder,  and  Cholmowdk- 

I*EV 

<^yet  shall  the  heirs  of  A.  have  the  land  by  descent***  v. 

It  is  scarcely  possible  to  pnt  a  stronger  case,  a  case  in  ^i'^J^Jf  ^ 
which  the  limitation  itself  was  contingent,  and  was  not 
to  arise  till  the  death  of  the  person  whose  heirs  were 
to  take;  and  yet  the  law  says,  that  it  gave  a  descend- 
able quality  to  the  estate,  and  that  the  heir  should 
take  through  the  ancestor  and  not  by  purchase. 

There  is  a  very  strong  Hue  of  cases,  td  ^faow  the  anxi^* 
ety  of  the  law  to  vest,  and  give  a  present  operation  to 
all  words  relating  to  heirs;  those  in  wMcfa  the  limrtation' 
is  per  verBa  de  priesentii  where,  although  the  giving 
effect  to  them  as  words  de  fvturo^  would  at  least  have 
the  merit  of  effectuating  the  intention,  and  the  conse* 
quence  of  construing  them  as  wotds  &  prOserHi  is  alb>*> 
gether  to  defeat  the  JBmltations,.  yet  the  Courts-  do  vioi 
hesitate  to  give  them  that  construction  which  is  wai^- 
ranted  by  law.  Lam6  v.  Atcher  {a\  Goodrighi  v.  Cor^ 
niA  {b). 

Another  line  of  cases,  whfch  seems  stroilgTy  to  beat 
upon  this  part  of  the  argument,  is  that  wfaicK  follows 
the  dedsion  in  Cdson  v*  Cohort  {c\  which  was  a  devise 
to  C.  for  life,  remainder  to  trustees  td  support  contin- 
gent remainders  during  the  life  of  C,  rentomder  to  the 
heirs  of  the  body  of  C.  And  this  was  held  an  estate 
tail  in  C,  though,  if  any  things  were  meant  by  the 
mterposition  of  the  trustees  to  preserve  contingent  re^ 
mainders,  it  could  only  be  referred  to  an  intention  to 
give  him  »  mere  estate  tat  life.     In  that''  ciis^  of  Op^on 

(a>  1  Salk.  205.  (c)  2  SlTa.  I125u    2^4)tk. 

(4r>  4<Mod.25C|[  246.  ; 


CHObUOMDE- 
LEY 
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1817*         V.  Gatson^  the  Attorney-General  of  the  day  said  he 

would  pttt  the  strongest  case  possible.     A  devise  to  A. 

remifinder  to  his  heirs ;  and  that  the  testator  should  by 

V.  express  words  say,'  I  intend  die- heirs  to  take  by  pur- 

^fl?l^^      chase.     Yet  even  that  would  not  prevail  against  the 
and  Others.         ,      -,         ,      ,    .  •  t 

rule  of  law,  that  heirs  cannot  take  as  purchasers. 

^  There  is  another  line  of  cases  upon  gifts  to  relations, 

which  are  also  much  in  point.  The  first  is  Doe  v. 
Lamcn  (a),  where,  although  the  nephew,  to  whom  a 
prior  estate  for  life  had  been  given,  was  himself  one  of 
the  next  of  kin  of  the  testator,  and  therefore  the  limit- 
ation ^  to  S|Uch  persons  as  should  appear  and  be  proved 
<<  to  be  his  next  of  kin,''  strongly  appeared  to  refer  to 
such  as  would  be  the  next  of  kin  at  the  death  of  the 
nephew,  yet  the  limitation  was  construed  to  be  to  the 
next  of  kin  at  the  testator^s  death;  and  there  the 
words  used  were  words  de  fuiwro^  and  it  was  the  case» 
not  of  a  deed,  but  of  a  will.  (See  the  observations 
of  Lord  EUenborough  and  Mr.  J.  Le  Blanc  upon  this 
case.)  Of  this  class  also  are  HcXUmay  v.  HoUaway  (6), 
(in  which  see  particularly  Lord  Jhanleifs  judgment,) 
Jobsan*B  case  (c),  Perin  v.  Pearse  (d).  Doe  v.  Colyear  {e). 
The  well-known  case  of  Smith  dem.  Dormer  v.  Park-' 
hunt  (/),  is  also  a  very  strong  instance  of  the  same 
kind.  There  it  was  held  that  a  limitation  to  A»  for  life^ 
with  remainder  to  another  during  the  life  of  ^.,  is  good; 
and  that  the  remainder  is  a  vested  estate,  notwithstand- 
ing the  seeming  inconsistency  of  the  two  estates,  and, 
although  it  was  strongly  argued  that  it  was  impossible 
it  should  vest  till  there  was  a  forfeiture  of  the  estate  for 

(a)  3  East,  278.  (e)  11  East,  54S. 

(*)  5  Ves.  S99.  (/)  8  Atk.  ISS.      4  Bro. 

(c)  Cro.  Eliz.  576.  P.  C.  S5S^   18  Vin,  Ab.  413. 

(d)  2  RoU.  256.  Fearae*s  C.  R.  928^  (iet  seq.) 
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life.    If  then,  in  sach  ^  case  aa  that,  the  anxiety  of  the         1817. 
law  to  Test  estates  caused  it  to  be  decided  that  the  limit-       ^-^v^b/ 
ation  to  the  trnstee  was  a  rested  remainder,  how  can  Cholmondb- 
it  be  said,  in  the  present  case^  but  that,  even  if  there  v, 

were  such  an  intention  as  the  Defendants  presume,  the  ^f'o T!'^ 
rule  of  law  must  take  effect?  Every  man  must  deplore 
that  Lord  Clinton  should  sustain  the  loss  which,  I  think,  ' 
he  must  sustain ;  but  it  affords  no  ground  of  charge  against 
the  Plaintiffs;  and  it  would  not  sound  well  to  say,  be- 
cause you  have  suffered  a  person  to  make  an  advantage 
of  several  hundred  thousand  pounds  out  of  your  estate, 
therefore  you  shall  give  him  the  estate  altogether. 
That  is  a  sort  of  moral  claim  which  I  cannot  under- 
stand. There  are  cases  of  great  hardship,  indeed,  in 
which  the  rule  of  law  has  nevertheless  been  made  to 
take  effect.  For  instance,  tVAite  v.  JVhiU  (a),  Peier^r. 
Maskam  {b). 

Now  the  ground  which  appears  to  be  taken,  or  which 
will  be  taken,  as  I  imagine,  on  the  part  of  the  Defend- 
ants, that -the  Court  will  endeavour  to  eflfectuate  the 
intention  for  the  benefit  of  this  class  of  heirs,  is  a  ground 
which,  I  apprehend,  does  not  call  a  Court  into  action. 
A  Court  of  Law,  and  also  a  Court  of  Equi^,  is  perfectly* 
indifferent  as  to  what  class  of  heirs  may  take--4hey 
must  stand  or  fUl,  not  by  the  force  of  &vour,  but  by  the 
effect  of  the  instrument.  Selby  v.  Jlston  (c),  Qoodright 
V.  WeUs  [d).  In  the  latter  case,  indeed,  there  id 
an  observation  jnade  by  Mr.  Justice  WiUes^  which  is  in 
fiivour  of  Lord  Cholmondeley^  '^  that  he  did  not  agree 
'*  to  the  proposition  that  there  is  no  difference  as  to  the 
**diflferent  heirs;  that,  when  the  question  is  between 
*'  those  of  the  paternal,  and  those  of  the  maternal  line^ 

(a)  1  Bro.  C.  C.  219.  d.  (c)  S  Ves.  5Sd. 

(»)  Fitzgibb.  156.  (lO  Dougl.  771. 
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<*  the  law  alwajw  ^vfui  the  pr^&ren^  to  the  former.'' 
And,  therefore^  jf  ii»re  is  aoy  thing  to  be  thrown  into 
the  scale  on  either  f  i<}^  it  is^  in  point  of  constmctioiiy 
to  be  thrown  into  the  scale  of  the  paternal  to  the  &,- 
clnsion  q£  the  maternal  heir. 

I  suppose  we  shall  hear  qq  the  other  side  cases  wbich^ 
the  nuNnent  they  are  stated,  will  be  seen  to  be  inap^ 
pUcable.  I  allude  to  them»  because  I  think  my  learned 
friends  will  find  it  difficult  to  cite  any  cases  which  it 
would  not  be  wry  easy  to  distinguish  from  the  case  be^ 
fore  the  Court;  as  Bmrchelt  v.  Durdani  (a),  Darbisan  ▼» 
SeaumofU  (i),  wd  Goodlitle  y.  JVhiie{€\  all  which  are 
cases  designating  the  persona  to  take  as  the  heirs  of  the 
body  of  a  person  now  living.  They  have  no  bearing 
on  this  case^  but  are  ail  decided  upon  the  principle  of 
their  being  distinct  gifts  to  the  person. 

Perhaps  we  may  also  hear  of  cases  in  which  a  re- 
mainder expectunt  on  an  estate  in  tail  male  is  held  to 
g»  to  the  pfNTfon  who  shall  be  heir  f^  the  time  of  the 
determination  of  the  estate  tail;  buty  in  those  casesy  ihf$ 
esta|:e  goes  tp  that  pcDrspn,  pot  as  n  purchaser,  but  by 
desc9ttt#  The  prinpiple  is,  that  in  ell  these  cases,  the 
#st|i(te  is  es^fnressly  (though  in  most  instances  imperfectly) 
limi^d  tp  the  person  who  diould  be  heir  a|  the  time. 
It  was  so  in  Thelu99on^%  091^  and  I  am  not  aware  of  any 
^pas^  where  effiact  has  been  given  to  such  a  linutaiioo# 
w^pt  wh^re  the  person  ba$  expr«Mly  pointed  to  sufsb 
person. as  shall  ^nswpr  the  idmsriptim  M  tke  time  the 
eakat^  is  to  v^ 


(a]8Veni.811.tLev.Sdfi. 
(i)  1  Bro.  P.  C.  489.     1 
P.W.229.  8yi|i.Al>.#15. 


ifi)  ^  New  Rep.  aas. 
East,  174. 
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IL  On  the  «eo9»d  poiiit  in  ibo  ouwi  as  to  the  eAot         1S17. 
of  the  deed  of  oonfinnation ;  die  object  of  that  deed» 
independeDt  of  the  recitals  which  narrow  its  operation  ^^^     ^ 

to  the  mortgage  made  by  Geor^  Lord  Oijbrdj  is  ex-  v. 

pressly  to  give  dfcet,  not  to  Lord  OhUaift  setdaamt»    and  Ottos, 
but  to  the  deed  cf  1781.    IQ  theii»  the  oonatmctiGn  of 
that  dead  be  as  we  oontend,  the  cHPdy  operation  of  the 
deed  of  oonfirmatioii  would  be  to  strengdven  the  Phuq- 
ti&  title.    This  deed^  therefore,  if  it  does  not  assut 
our  titles  clearly  does  not  defeat  iW  or  put  it  in  a  less 
oartain  shape  than  it  stood  befoie,     Ba^  siqppeaii^ 
there  were  any  distinction  between  the  Isgal  eflbet  of 
dUs  deedy  and  its  eflbct  in  equity*  we  should  then  ha?e 
to  consider  the  eflfect  of  deeds  executed  by  parties  nnder 
a  misapprehension  of  their  rights;  and  the  cases  are 
imiform  and  decisive^  as  authorities  in  frvoor  of  deeds 
eseooted  under  such  dreomstanoes  having  no  openption 
whatever.   The  first  is  Bingham  v.  Bingham  (a%  which 
was  as  nearly  like  the  case  now  before  the  Court  as  is 
possible  to  be  found.    Yet  there  the  Court  gave  rdie^ 
•IftbQugh  the  party  was  guilty  rf  no  firandf  and  had  a 
hanAJUkwppst\iamoBa  that  the  ijght  to  the  estate  vested 
in  himself;  and  althoii|^  the  money  was  actnally  paid» 
and  the  conveyance  executed;  and  the  relief  was  givm 
iqioa  the  mese  ground  that  it  was  evident  the  DeCsnd^ 
ant  had  mistaken  his  tide.    The  next  was  Lamiam 
V.  Lamdaom  (&),. where  the  Lord  Chancellor  decreed  a 
bond  and  deeds  of  lease  and  i«le«ie  to  be  ddivoK^  np^ 
being  obtained  by  mistake  and  nusrepresantatioQ;  and 
His  Loedship  aaid»  that  <<  the  maxim  of  law,  J^gnoramiia 
^jurii  turn  tsanat^^  was  in  ttguA  to  the  pnbUc»  that 
^  Ignorance  cannot  be  pleaded  in  excuse  of  ^imes,  but 
""did  not  held  in  civil  cases.''    In  that  me^  lodsedt 
there  was  misrepresentation;  but  the  former  case  of 

(a)  1  Ves.  126.  (&)  Mosal.  86«. 


and  OtfaeHB. 
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1817.  Bifigham  v.  Bingham  was  entirely  free  from  that  ingre^ 

^^^^^^^^     '  dient. 
Cholmonde- 

LEY 

V.  The  case  of  Fusey  v.  Desboigoerie  (a),  is  also  vei^ 

.S^nfi^!!  strong,  where  the  Lord  Chancellor  held,  that  notwith- 
standing the  releases  which  had  been  executed,  yet,  a& 
they  were  executed  in  ignorance  of  rights,  the  Court 
must  necessarily  relieve  against  them. 

Iti  Broderick  v.  Broderick  (6),  although  it  was  proved 
by  the  declaration  of  the  heir  at  law,  that  he  knew  the 
will  was  not  duly  executed,  and  with  that  knowledge 
executed  a  deed  confirming  the  title  of  Ae  devisee,  yet 
the  Court  relieved. 

In  Cocking  v.  Pratt  {c\  an  agreement  concerning 
a  distribution  of  personal  estate,  which  was  afterwards 
ratified,  was  set  aside,  because  the  party  was  ignorant, 
at  the  time,  of  the  amount. 

Upon  these  grounds,  I  contend,  first  that  the  legal  ^ 
effect  of  the  deed  is  in  our  favour  and  not  against  us; 
and,  secondly,  that  if  Your  Honour  shall  be  of  opinion 
it  is  agaiinst  us,  yet,  upon  the  authorities  I  have  men- 
'  tioned,  the  Court  will  dearly  relieve  Lord  Chdnurnddey 
firom  the  effect  of  it. 

III.  As  to  the  length  of  time— although  I  think  it 
perfectly  easy  to  maintain,  considering  this  as  a  l^al 
title,  that  we  should  not  be  barred  from  any  of  our 
rights  and  remedies  beyond  an  ejectment,  I  shall  not  ^ 
enter  into  this  question,  because  it  appears  to  me  that 
our  title  is  distinct  from  any  bar  which  may  be  attempted 

(a)  3  P.  W.  315.  (c)  1  Vcs.  400. 

(4)  1  P.  W.^9. 
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to  bfc  raised  on  the  ground  of  non-claim.  At  George 
Lford  OrforcTs  death,  tl»e  legal  estate  in  fee  was  out- 
standing in  a  mortgagee.  Now  it  is  clear  that  a  mort- 
gagor, entering  after  a  mortgage,  stands  in  the  relation 
of  a  tenant  at  will  to  the  morgagee.  If,  then,  we  had 
entered  ourselves,  we  should  have  been  only  tenants  at 
will  to  the  mortgagee,  and  it  is  clear  that  Lord  Clinton 
entered  only  claiming  the  same  relation.  It  is  impos- 
sible he  can  put  his  case  higher.  There  was  no  dis- 
avowal of  the  l^al  estate.  He  not  only  paid  the 
interest  on  the  mortgage,  but  in  1811  caused  a  transfer 
to  be  made,  thus  treating  it  as  a  valid  mortgage.  Now 
if,  at  law,  he  held  only  as  tenant  at  will,  what  were  his 
rights  in  equity?  It  has  been  held  at  law  {Doev.  Dan* 
vers  (a),  that,  if,  at  the  death  of  the  testator,  there  is  a 
lease  in  being,  which  is  acknowledged,  a  devisee  may 
enter  twenty  Jjrears  after  the  expiration  of  the  lease- 
that  payment  of  rent  to  another  is  immaterial,  nor  is  he 
bound  to  enter  for  a  forfeiture ;  and  Gilbert  gives  the 
reason  for  this,  in  a  manner  which  applies  exactly  to 
the  equity  that  will  be  contended  for  here.  They  say 
that  Lord  Clinton  did,  by  a  wrongful  entry,  get — not 
the  I^;al  estate,  (because  that  is  at  this  moment  out* 
standing  in  a  third  person,)  but  an  equitable  estate. 


1817. 
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Now  I  deny  the  possibility  of  barring  an  equitable 
estate,  while  the  legal  estate  remains  'untouched.  See 
Lord  GrenioiUe  v.  Blythe  (6),  where  it  appears,  from 
what  is  reported  to  have  been  said  by  Your  Honour, 
that  the  thing  to  be  ascertained  is,  whether,  by  the  rule 
of  this  Court,  the  party  has,  or  has  not,  the  equitable 
right.  If  he  have  the  equitable  right,  though  not 
cloathed  with  possession,  still  he  has  a  title  to  relief  in 
this  Court. 


(a)  7  East,  299. 
Vot.  11. 


R 


(b)  16  Vcs.  224. 
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In  Lord  Pon^et  v.  Lord  Windsor  {a\  a  bill  for  an 
equitable  demand  was  maintained  under  very  strong  cir« 
cumstances,  at  a  distance  of  twenty-seveu  year%  and 
^that,  although  a  fine  had  been  levied.     (See  Lord 
Hardmck^s  observations  in  his  judgment.)  There  Lord 
Hardwkke  in  a  stronger  case  than  the  present)  because 
a  longer  time  had  elapsed,  hel4»  there  was  no  adverse 
possession,  because  the  possession  of  the  persons  who 
claimed  adversely,  was  in  effect  the  possession  of  the 
tmsteos  for  the  person  who  had  thq  right.    If  a  persons 
supposing  he  has  a  claim  to  an  equitable  estate,  claims 
any  thing  beyond  it,  he  must  put  his  case  in  one  of 
two  views— either  that  he  entered  wrongfully,  know- 
ing he  had  no  right,  or  that  he  entered  by  mistake.     If 
the  former,  it  would  be  impossible  for  him  to  come  into 
this  Court,  and  ask  to  be  permitted  to  make  use  of  the 
real  estate  to  bar  the  person  legally  eptitled — if  th^ 
latter,  his  entry  by  mistake,  cannot  give  him  a  right  in 
this  Court  to  call  upon  the  trustee  to  convey  the  real 
estate  to  him,  in  exclusion  of  the  person  entitled.     Up 
to  1811,  in  this  case  it  is  dear,  that  the  estate  of  the 
legal  tenants  was  not  barred.    When  the  time  arrives 
for  the  conveyance  of  that  legal  estate,   to  whom  is  he 
to  convey  it?    Must  he  not  necessarily  convey  it  to  the 
person  who  is  entitled  to  the  Equity  of  Redemption  ? 
Would  he  be  permitted  to  say,  I  have  received  the 
interest  of  my  money  through  A.^  and  therefore  I  will 
convey  to  ^.  ?    The  answer  would  be,  we  have  nothing 
to  do  with  the  person  who  paid  you  the  interest,  but  we 
are  entitled  to  the  Equity  of  Redemption*  and  therefore 
to  us,  and  us  only,  you  are  bound  to  convey  your  legal 
estate. 

Harmood  v.  Oglander  (6),  is  a  strong  authority,  as 
showing  the  feeling  of  the  judges.    The  circumstances 


(a)2Ve8.472. 


(6)  6  Yes.  199.   8  Yes.  106. 1S2. 


and  Others. 
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of  that  case  are  also  very  peculiar,  and  as  it  appears         1617. 
to  me,  very  material  to  our  purpose.     There,  the  per-  ^  . 
sons  who  were  m  possession  had  enjoyed  the  property  j^^t 

for  thirty-two  years,  tod  their  possession  was  not  con-  v. 

traiy  to  the  actual  intention  of  the  testator,  but  contrary  ^mf  Oth^ 
to  the  intention  as  implied  by  the  law  of  this  Court. 
Lord  Alvcmleifs  decision  in  that  case  must  have  de- 
t)ended  upon  this  principle— that,  as  there  was  reason 
to  Suppose  the  legal  estate  in  Charlet  Lawrence  remained 
unbarred^  Charlei  Lawrence  was,  by  constructioh  of  this 
Courts  a  trustee  for  the  co-heir ;  and  therefore  Lord 
Aivatd^  says,  "  Though  thirty-two  years  have  elapsed, 
'<  I  will  suffer  you  to  go  to  law  to  see  whether  Charles 
^  Lawrence  has  any  right;"  which  went  on  this  prin- 
ciple, that,  if  Lawrence  had  the  legal  right,  the  equit- 
able right  must  follow,  and  he  would  be  a  trustee  for 
the  persons  entitled,  and  not  &r  the  person  who  claimed 
under  a  wrong  instrument,  though  in  possession  for 
thirty-two  years.  [See  the  Lord  Chancellor's  judg- 
ment] Here  then  we  have  a  dear  opinion  of  Lord 
Ahahky  followed  by  that  of  Lord  Eldan^  that,  if  the  right 
was  not  barred  at  law,  though  Laoorence  was  not  ori- 
ginally a  trustee  for  the  persons  claiming,  their  right 
would  be  consequential :  and  it  appears  a  strong  au- 
thority in  our  &Tour. 

Lord  RedesdalCf  in  Haoenden  v.  Lord  Annesley  (a), 
makes  this  observation — <*  If  a  trustee  is  in  possession, 
<'  and  does  not  execute  his  trust,  the  possession  of  the 
**  trtistee  is  the  possession  of  the  Cestui  que  trusty  and, 
**  if  the  only  circumstance  is,  that  he  does  not  perform 
**  his  trust,  hb  possession  operates  nothing  as  a  bar^ 
**  because  bis  possession  is  according  to  his  title'* — and 
then  he  goes  on  to  illustrate  that.    This  is  our  case ; 

(a}2Scho.&Lef.607. 
Rf2 
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1817.         for  our  trustee  does  nothing  adverse  to  our  title,  but 
only  sleeps  on  our  rights ;  not  entering,  (as  he  might 
have  done,)  nor  claiming  the  estate  as  mortgagee  in 
o.  possession,  but  at  the  same  time  doing  nothing  to  bar 

^iJ'oh^*  us.  Therefore,  it.  is  exactly  the  case  hord  Redesdale 
puts.  He  does  nothing  to  assist  our  right,  nor  is  it 
essential  he  should;  for  it  is  clear  that,  while  his  estate 
was  unbarred,  our  right  was  consequentiaL  It  has  always 
been  held,  that  where  the  Cestui  que  trusty  who  was 
really  possessed,  has,  after  being  in  possession,  done  an 
adverse  act,  that  shall  not.operate  by  relation.  This  is 
laid  down  in.  Kean  v.  Dear  don  (a).  There  is  a  strong 
case  of  Willis  v.  ShorraU  (i),  which  further  establishes 
our  point,  that,  while  the  legal  interest  remains  unbarred 
in  the  mortgagee,  it  is  unimportant  to  enquire  whether 
the  equitable  interest  is  gone,  because  our  right  is  con- 
sequential to  his  right,  and,  the  moment  we  show  our 
legal  estate  remains  unbarred,  the  consequence  necessa- 
rily follows,  that  we  are  entitled,  and  no  one  else,  to  the 
Equity  of  Redemption.     " 

In  Pickering  v.  Stamford  (c),  it  was  held,  after  con- 
sideration, by  Lord  Alvanley^  that  Time^  per  se^  goes  for 
nothing  in  this  Court,  and  a  bill  was  accordingly  main- 
tained after  a  lapse  of  five-and-thirty  years.  That  again 
is  precisely  our  case.  There  the  legal  estate  was  in  exe- 
cutors, here  it  is  in  the  mortgagee.  There  the  execu- 
tors suffered  persons  not  entitled  in  equity  to  receive 
the  rent  for  thirty-five  years,  here  the  mortgagee  has  suf- 
fered them  to  receive  it  for  more  than  twenty  years ;  and 
.  we  are  entitled  notwithstanding  the  wrongful  payment 

In  Saunders  v.  Lord  Annesley  (rf),  Lord  Redesdale  went 
into  the  question  whether  a  man,  claiming  in  one  cha- 

(a)  8  East,  246.  (c)  2  Ves.  jun.  272. 581. 

{b)  1  Atk.  474.      ,  {d)  2  Scho.  &  Lef.  73. 
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meter,  coald  claim  in  another.    That  applies  strongly         IS17 
to  the  case  before  the  Court.    In  fact  Lord  Clinton 
claimed  as  equitably  entitled.     He  says  to  the  mort- 
gagee^ I  am  entitled;  and  the  mortgagee  stifiers  him,  v» 
npon  that  claim,  without  admitting  it,  to  enter  and  take    ^^  qX^ 
the  rents.    It  is  not  competent  to  Lord  Clinton  to 
claim  in  a  different  character.    He  imposed  himself 
(I  do  not  use  the  word  in  an  offensive  sense),  but  he 
imposed  himself  upon  the  mortgagee  as  entitled  to  the 
rents.     This  afterwards  proves  to    be  not  the  case, 
and  he  cannot  now  turn  round  and  say.   It  is  true,  I 
entered  as  claiming  the  equitable  right,  but  that  was 
wrong;  and  I  now  claim  a  title  by  twenty  years'  adverse 
possession.    There  is  no  equity  in  that.    It  is  a  surprise 
on  the  mortgagee;  who  never  meant  to  do  any  thing 
not  consistent  with  his  character,  which  imposed  on  him 
a  duty  to  convey  to  the  party  entitled  to  the  Equity  of 
Redemption,  whenever  the  money  should  be  paid  off. 

If  we  were  driven  to  this  question  of  Time,  which  I 
i^prdend  we  are  not,  it  would  be  a  strong  argument 
to  say,  the  time  would  not  run  till  1794,  when  they 
todc  the  release  from  us;  and  then  we  are  within  the 
twentjT  years.  Is  it  to  be  endured,  that  persons  are  to 
enter,  claiming  rights,  which,  after  they  have  so  entered, 
they  admit  they  have  not,  and  then  apply  to  others*  to 
confirm  those  rights,  whom  they  would  afterwards  at- 
tempt to  bar  by  the  claim  of  adverse  possession  ?  By 
applying  for  the  confirmation,  they  admitted  some 
right  in  the  party  applied  to. 

The  Rule  of  this  Court,  "  Qtd  prior  est  tempore  po* 
tier  estjure,'*  seems  to  show  that  the  question,  in  regard 
to  the  possession,  who  has  the  best  estate,  never  enters 
the  mind  of  this  Court  If  that  be  the  rule,  it  shows 
that,  when  parties  come  here,  and  claim  under  conflict- 

R  3 
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For  the  Defendant^  Lord  ClirUan* 

Sir  Samuel  Romilly. 

I  appear  as  counsel  for  Lord  Clinton^  to  resist  the 
claira  which  is  made  on  the  part  of  the  Plaintiffi  to  those 
large  possessions  which  Lord  Clinton  is  now  enjoying, 
which  formerly  belonged  to  his  ancestors,  and  of  which 
he  and  his  father  bad  been  in  the  quiet  and  undisturbed 
possession  for  more  than  twenty-one  years  before  the 
present  claim  was  made.  Upon  the  death  of  George 
Earl  of  Orfordy  the  estates  in  question  devolved  upon 
the  late  Lord  Clinton  (then  Mr.  Tre/usis)^  under  the 
deed  of  1781.  Mr.  Trefiisis^  although  clearly  entitled 
to  the  ancient  barony  of  Clinton^  yet,  not  having  pos- 
sessious  which  would  enable  him  to  maintain  that  title 
with  the  dignity  which  it  requires,  had  not  before  laid 
claim  to  it;  but,  upon  coming  into  possession  of  these 
estates,  he  set  up  that  claim  in  which  he  succeeded  (for 
no  doubt  could  be  entertained  upon  it) ;  and  afterwards, 
by  the  deed  of  179^  settled  the  estates  in  such  manner 
as  to  go  with  the  title  as  far  as  the  law  would  permit. 
Under  that  settlement  the  present  Lord  Clinton  has 
been  in  the  enjoyment  of  the  estates  from  the  time  of 
his  father's  death  to  the  present  moment,  hoping  that 
he  should  be  able,  together  with  the  title,  to  transmit 
the  estates  themselves  to  a  late  posterity. 


It  was  while  he  was  in  the  enjoyment  of  these  ex- 
pectations that,  in  a  very  unlucky  moment,  it  came  by 
some  strange  and  fatal  accident  to  the  knowledge  of  the 
present  Plaintifis,  that  they  might  set  up  a  claim  to  these 
estates.  I  call  it  an  accident,  for  it  was  one  of  those 
events  which  it  was  impossible  to  guard  against  or  fore- 
see. There  was  not,  and  had  not  been  for  years,  any 
litigation  between  Lord  Cholmondeley  and  Mrs.  Darner^ 
and  Lord  Clinton ;  there  was  nothing  which  should  set 
them  upon  enquiring  into  the  validity  of  Lord  Clinion^s 
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tide;  nothing  that  brought  any  of  those  deeda  in  ques-         1817« 

lion.  It  is  from  some  unknown  and  nameless  cause  that 

an  investigation  was  set  on  foot ;  and  the  result  of  that  j^^t 

investigation  is,  that  the  present  claim  has  been  made.  v« 

It  is  made  by  two  persons,  both  of  whom  cannot  by     ^^l*  odiew. 

possibility  be  entitled ;  if  Lord  'ChdmondeUy  is  entitled 

to  these  estates,  Mrs.  Darner  is  a  total  stranger  to  them; 

if  Mrs.  Darner  is  entitled  to  them.  Lord  Choimondeley 

has  no  more  to  do  with  the  question  than  a  by-stander 

who  never  saw  them. 

It  is  extremely  material  to  draw  Your  Honour's  atten- 
tion to  this  circumstance ;  for  no  doubt  is,  or  ever  could 
be  entertained,  that,  if  Lord  Orford  had  that  claim  to 
the  estate  which  is  the  subject  of  the  present  suit,  it 
passed  to  Mrs.  Darner^  that  Lord  Cholnumdeley  has  no- 
thing to  do  with,  the  estate,  and  we  have  therefore  a  , 
right  to  have  the  bill  dismissed  against  him. 

I  do  not  dispute  that,  if  such  an  agreement  between 
the  Plaintifis,  as  is  alleged  in  the  bill  to  have  been 
entered  into,  bad  been  proved.  Lord  Chobnondeley  would 
then  have  had  a  right,  jointly  with  Mrs.  Darner^  to  in- 
sdtute  a  suit;  but  I  submit,  that  it  is  not  sufficient  for 
these  parties  to  say,  they  have  entered  into  such  an 
agreement.  To  be  sur%  Mrs.  Darner  has  a  right,  as 
against  herself  to  admit  it ;  but,  as  against  us,  before 
Lord  Chalmandeley  can  call  upon  us,  he  must  prove  his 
title ;  for  it  is  not  competent  to  a  person  who  has  a  claim 
on  the  property  of  another,  to  let  in  a  third  person, — one 
whom  he  might  least  wish  to  examine  his  title-deeds —  . 

one  who  might  be  the  most  obnoxious  to  him  of  any — to 
participate  in  that  claim,  merely  by  saying,  I  have  made 
an  i^eement,  by  which  I  have  assigned  half  the  pro- 
perty to  him,  and  therefore  you  must  now  litigate  with 
this  well  skilled  and  not  very  well  reputed  attorney, 
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1817.         and  disclose  ta  M»  that  which  be  baa  no  right  to  know, 
^^^^^^^      Imt  which  I  am  enititied  t<s  and  which  I  will  participate 
^^""^^^l^^^  with  him  by  staling  thdt  he  has  an  mtciest, 

fwf  nkh^^  It  ia  imponible  to  dispute  that  this  interest^  sueh  as 

tb^  state  it  to  be^  passed  by  the  will  of  Lord  Orfbrd^ 
if  Lord  Orfbrd  was  himself  possessed  of  it ;  the  words 
of  the  will  being  the  most  ample  and  extensive  to  eon« 
rey  all  the  real  interest  which  the  testator  possessed. 
No  doubt  can  be  entertained  that  it  conveys  to  Mn. 
Darner  every  thing  he  had,  atid  that  Lord  Ckolmondeley 
ia  (with  respect  to  his  not  having  proved  the  all^d 
agreement)  a  mare  officious  stranger. 

Considering  this,  then,  as  the  case  of  Mrs.  Damery  die 
questions  are  three :  first,  What  is  the  effect  of  the  deed 
of  ]  76 1  — Whether,  by  the  ultimate  limitation  in  that  set- 
tlement, the  estate  was  vested  in^  the  right  heirs  of  George 
Earl  of  Orfordy  the  settlor— Or  whether  that  ultimate 
limitattdn  was  a  i^emaihder  in  fee  given  to  the  peifeon 
who'shotM,  upon  the  failure  of  issuer  and' non-appoint- 
ment by  the  EkrI  of  Otfrnriy  be  the  heir  €X  Samuel  RoUe^ 
The  second  is,  as  to  the  deed  of  1794,  the  confirmation, 
and  oonveyance  to  the  uses,  of  the  settlement  of  1798  ? 
And  the  diird  question  is.  What  is  the  effect  of  the 
length  of  time,  and  of  the  acquiisscence,  that  have  oc- 
curred in  this  case  ? 

£  The  first  of  these  questions  is,  as  I  apprehend^  a 
mere  question  of  construction.     The  Single  point  i^ 
f.  what  is  the  effect  of  the  limitation  in  the  settlement  of 

1781  ?  And  one  would  hardly  think  it  could  be  neces^ 
sary,  at  this  time  of  day,  to  refer  to  rules' for  the  con-* 
stniction  of  deeds ;  but,  rather  because  there  'has  been 
so  much  law  introduced  into  the  arguments  of  the  case, 
than  on  account  of  any  necessity  there  could  be  C6  re* 
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mind  the  Court  of  tbem^  I  will  refer  to  the  doctrkie}  as 
laid  down  in  ShepherePs  Touckskme  (a)^  and  abo  m 
CkmytCs  Digest^  oosceming  them.  From  these  autho- 
rities,'it  will  be  found  that  the  rule  is  not  as  is  allied  on 
the  other  side,  when  they  say  that  the  recital  eaa  be 
taken  into  consideration  only  where  the  word»  X»  be 
construed  are  in  themselves  ambiguous* 


isn. 


CifotMoim- 
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The  true  question,  on  this  part  of  the  oaa^  has  not^ 
I  believe,  been  correctly  stated.  It  is  not  what  is  the 
effect  of  a  limitation  to  a  man's  heirs»  but  who  is  meant 
by  the  description  contained  in  the  ultimate  linHtation- 
in  this  deed  ?  They  are  words  of  description,  and  no- 
thing eke ;  and,  in  order  to  see  who  it  is  that  the  party 
means  to  describe  by  that  limitation,  yon  must  take  into 
consideration  his  professed  intention)  and  what  is  the 
whole  effect  and  tendency  of  the  deed  in  all  the  preced- 
ing limitations.  It  is  a  deed  to  operate  by  way  of  use ; 
and  there  has  been  a  more  liberal  construction  put  upon 
deeds  to  uses  than  upon  any  other  deeds.  The  intention 
of  the  parties  is  there  more  particularly  looked  to,  and' 
the  words  more  made  to  bend  to  the  intention.  Thi»  is 
distincdy  stated  in  the  case  of  Leigh  ▼.  Brace  (i).  The 
case  of  Ihfbus  V4  Mii/brd  (c)  not  only  lays  down  the 
same  rule  with  respect  to  the  construction  of  deeds  to 
uses,  but  also  shows  tliat  by  such  limitation  to  heir»  a 
person  may  take  as  purchaser.  (See  particularly  Lord' 
Hat^B  observations  in  this  case.)    Lord  HarAmcke  also 


(a)  Touchst.cap.5.  <'  Ex- 
position  of  Deeds/'  sect*  14. 
**  How  a  deed  of  grant  shall 
"  be  construed  and  taken  in 
**  all  the  parts  and  branches' 
« thereof." 

(ft)  Garth.  S4S.  Ld.  Raym. 
101.   5  Mod.  266.  18  Mod. 


101.  dSalk.S37,&c<<The 
^'  Report  in  Carthe(»  is  in- 
«  correct^  and  denied  as  au« 
"  thority  m  irafe#,"  181, 182. 
See  Sugd.  6ilb.  on  Uses.  144. 
(c)  Vent.  872.  Botbdiese 
cases  were  cited  at  length  in 
the  argument* 
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takes  the  same  distinction  as  to  deeds  to  uses,  in  the  case 
oiBigden  v.  VaUier{a). 

I  have  cited  these  authorities  to  show  that  there  ifr  » 
more  liberal  construction  put  upon  deeds  to  uses  than 
upon  conveyances  at  common  law.  The  question  then 
is,  What  appears  to  have  been  the  intention  of  the 
author  of  this  settlement,  as  it  is  important  to  call 
Your  Honour's  attention  to  all  the  recitals  cont^ned  in 
it  ?  It  b^ns  with  a  statement  describing  the  settlor  a& 
<^  only  son  and  heir  of /Zoftfr/Earl  of  Orford  by  Mar- 
^<  garet  his  wife,  who  was  the  daughter  and  only  sur- 
<*  viving  child  and  heir  of  Samuel  BoUcy  who  was  the 
<<  only  son  and  heir  at  law  of  Bobert  BoUe^  by  Arabella 
'^  his  wife,  who  was  the  daughter  and  one  of  the  co-heirs 
<<  of  TJuophilm  Clinton^  Earl  of  Lincoln  and  Baron  of 
<<  Clinton!*  It  then- proceeds  to  state  the  will  of  Samuel 
Bolki  under  which  he  had  become  tenant  in  tail ;  it  re- 
cites the  recoveries ;  then,  that  *<  the  said  George  Earl  of - 
*'  Orford  was  wilUng  and  desirous  that  the  premises 
^^  should  continue  in  the  family  and  blood  of  the  said 
<*  Samuel  BxMes**  then  comes  the  witnessing  part,  ^*  that 
<*  for  and  in  consideration  of  the  natural  love  and 
<<  affection  which  the  said  George  Earl  of  Orford  hath 
'*  and  beareth  unto  his  relations,  the  heirs  of  the  said 
<<  Samuel  EoUe^  and  to  the  intent  that  the  premises  uMiy 
**  remain  a!nd  continue  and  be  in  the  family  and  blood 
'^  of  his  late  mother,  the  said  Margaret  Countess-  of 
*<  Orford,  on  the  side  of  her  father  the  said  Samuel 
"  BoUCi*  &c  After  which,  immediately  follow  the 
limitations,  "  to  the  use  of  him  the  said  George  Earl  of 
<<  Offord  during  his  natural  life,  with  remainder  to  the 
<<  use  of  such  persons,  &c.  as  he  should  appoint ;  and 
'<  in  default  thereof  to  the  use  of  the  right  heirs  of  the 


(fl)  2  Ves.  252.    3  Atk.  731/ 


CASES  IN  CHANCERY.  847 

«  sM  Samuel  Bolle  for  ever,  and  for  no  other  use,  in-  1817* 

*^  tent,  or  purpose ;"  and  lastly,  a  power  of  revocation 
of  all  the  uses  contained  in  that  deed. 


and  Others. 


CHOLMON0S- 
LXT 

V. 
Many  doctrines  have  been  contended  for,   and  au-     aS'otfierL 
thorities  cited,  to  prove  what  never  will  be  disputed  by 
roe,  or,  I  believe,  by  any  one  of  us.    It  was  unnecessary 
to  4Bke  such  pains  to  show  that  technical  words  must 
have  a  technical  sense.    I  do  not  dispute  that,  if  the 
lirahation  in  this  deed  had  been  merely  to  Lord  Or- 
ford  for  life,  with  remainder  to  the  heirs  mate  of  his 
body^  with  remainder  to  the  right  heirs  oi  Samuel  BoUe^ 
he,  being  the  right  heir  of  Samuel  BoUey  would  have 
taken  an  immediate  fee.     But  the  question  is.  What  was 
the  intention  of  the  author  of  this  settlement?  And  is 
it  not  clear  that,  to  give  such  an  effect  to  this  deed, 
would  be  to  disappoint  that  intention?    His  intention 
was  to  settle  these  estates  so  that  they  might  **  continue 
^  and  remain  in  the  family  and  blood  of  his  late  mo- 
"  ther,  Margaret  Countess  of  Orford^  on  the  side  of  her 
**  &ther,  Samuel  MoUe/*    Why,  it  is  perfectly  clear  that, 
if  he  immediately  vested  a  remainder  in  himself,  which 
would  pass  to  the  paternal  heir,  the  direct  object  of  this 
deed  would  be  frustrated  by  the  limitations  of  it.     But 
it  is  not  only  the  recital  that  is  so  clear  and  plain,  but 
the  limitations  themselves  show  his  intention.    After  an 
estate  to  himself,  with  remainder  to  the  heirs  of  his  own 
body,  he  then  gives  to  himself  a  general  power  of  ap- 
pointment by  deed  or  will,  and,  in  default  of  such  ap- 
pomtment,  remainder  to  the  heirs  o{  Samuel  Rolle.    If 
this  were  a  remainder  to  himself  in  fee,  what  was  the 
use  of  the  limitation  to  such  persons  as  he  should  by 
deed  or  will  appoint?    If  he  had  the  remainder  in  him- 
self, he  had  the  power  of  disposing  of  it  by  deed  or 
will.     Therefore,  that  very  limitation  shows  it  could  not 
be  his  intention  to  describe  himself;  and  the  question 
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1S17;         then  is,  who  it  was  that  he  did  mean  to  describe  by  this 
'^'^^^^      Umitation? 

CaOLMOMDE* 
llTf 

«k  But  they  say,  if  the  limitation  were  to  be  construed  to 

J^n  h^^  such  person  as  should  be  heir  ciSamud  BoUe  at  some 
future  period,  we  are  unable  to  point  out  what  was  the 
period  intended,  and  dierefbre  the  deed  would  be  void 
for  uncertainty.  But  there  is  no  room  for  such  an  ail- 
ment; there  can  be  no  doubt  thai  it  is  a  limitation  to 
toeh  as  should  answer  the  description  of  heir  at  law  of 
Sanmd  Botte  at  the  time  of  a  failure  of  issue  of  George 
Earl  of  Orfcrd.  That  was  an  erent  which  might 
happen  at  his  denth;  but  the  uncertainty,  aa  to  the 
time  of  its  happening,  is  no  objection  to  the  limitation. 

If  the  lindtation  had  been  to  the  use  of  the  /Af9i  right 
heir  of  Samuel  Belief  the  mere  insertion  of  that  word, 
<<  then,**  would  have  put  it  out  of  all  doubt;  and  the 
question  is,  whether,  taking  the  whole  of  the  provisions 
of  this  settlement  together,  the  Court  must  not,  of  ne- 
cessityy-^I  do  not  say,  insert  that  word,  which  is  not 
necessary, — ^bnt  read  the  deed  as  if  it  were  there?  Will 
it  be  possible  to  give  effect  to  all  the  parts  of  this  deed, 
without  considering  it  as  a  description  of  the  person  who 
shall,  at  the  fidlure  of  issue  of  George  Earl  of  O^fbrd^  be 
the  heir  of  Samuel  Bottef 

There  are  objections  which  seem  to  be  of  a  very  sin- 
gular kind,  as  that  you  might  put  cases  in  which,  under 
our  construction  of  this  limitation,  the  estate  would  go 
quite  tiway  from  the  heir  of  Samuel  BoUe.  No  doubt- 
but,  because  you  can  find  cases  in  which,  from  a  cmn- 
cidence  of  circumstivices  not  to  be  foreseen,  this  limita- 
tion could  not  answer  the  purpose  intended  as  effectually 
as  it  might  have  been  made  to  do,  it  does  not  follow  that 
this  was  not  his  intention. 
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It  has  been  said,  this  is  a  strange  deed  to  denote  any         1817. 
«n3:iou8  desire  that  the  esUte  should  be  continued  in 
the  family  of  the  EoUes,  when  the  author  of  the  settle*  C»olicoh»k. 
ment  has  reserved  to  himself  the  most  absolute  domi-  v« 

nion  over  it.  But  he  did  not  mean  to  restrain  himself  ^q^^^* 
from  the  power  of  giving  this  estate  to  whom  he  pleased. 
He  only  intended,  that  it  should  not  go  ly  descent^  to 
his  own  paternal  heir.  This  object, — I  would  ahnost  say^ 
the  only  object,  which  is  clear  on  the  face  of  the  deed,-— is 
in  direct  opposition  to  the  \egBX  construction  of  it.  But 
it  has  been  particularly  pressed  on  the  Court,  that  the 
recitals  can  be  taken  into  consideration,  only  if  there 
are  ambiguous  words  contained  in  the  deed.  Siqipoae 
the  recital  in  this  case  had  been,  that  it  was  his  intenr 
tion  that,  upon  &ilure  of  issue  of  his  own  body,  the 
estate  should  go  to  the  person  who  wouId»  at  that 
time,  answer  the  description  of  heir  of  Samtd  Roller 
would  it  be  possible  to  say  that  the  operative  parts  of 
the  deed,  though,  taken  by  themselves,  there  might  be 
nothing  ambiguous  in  them,  would  not  be  to  be  ex- 
plained by  the  recital?  Can  it  be  contended  that  so 
plain  an  expression  of  intention  in  the  recital  is  not  to 
give  an  effi^t  to  those  operative  words,  which  they  would 
not  have  without  it?  Particularly  when,  as  I  again 
press  on  Your  Honour's  attention,  the  question  is,  not 
what  is  the  eflfect  and  operation  of  the  limitation,  but 
who  was  the  person  intended  to  be  described  by  that 
ultimate  limitation?  I  conceive  that,  taking  into  con- 
sideration the  recital  to  be  found  in  this  deed-— the  de- 
dared  intention  of  the  author  of  the  deed— the  other 
limitJitions  which  are  contained  in  it — the  whole  pur- 
pose of  it  from  the  beginning  to  the  end;  considering 
likewise  that  it  is  the  duty  of  Courts  to  look  to  the 
intention  of  parties,  and  that  deeds  to  uses  receive  a 
more  liberal  construction  than  other  instruments;  con«> 
sidering  all  these  things,  I  submit,  it  is  clear  in  this 
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case,  that  Mr.  Trefiisis  was  the  heir  of  Samtel  Uctle^ 
who  upon  the  death  of  George  Earl  of  Or/brd  became 
entitled;  and  that  Earl  Horace  could  not,  upon  that 
event,  have  made  any  successfiil  claim  to  this  property. 

IL  The  second  question  is  as  to  the  effect  of  the  deed 
of  1794.  Upon  Mr.  Trefusis  becoming  entitled  to  this 
estate,  he  made  a  settlement  which  has  been  already 
stated*  A  mortgage  had  been  executed  by  George  Earl 
of  Orfordj  in  1785,  and  a  questi(^  had  arisen  whether  the 
effect  of  that  mortgage  had  not  be^n,  under  the  powers 
of  the  deed  of  1781,  to  revoke  the  uses  of  the  settle- 
ment That  doubt  alone  appears  to  have  occurred  to 
"Earl  Horace;  there  is  no  evidence  that  he  knew  of 
any  other  objection  to  be  made;  but  it  is  clear  he  knew 
of  all  the  facts  on  which  the  other  question  has  since 
arisen — ^not  only  he  knew  of  all  those  fi^ts,  but  they 
are  all  expressly  stated  in  the  deed  which  he  executed. 
In  the  deed  of  1794,  Horace  Earl  of  Orfbrd  confirms 
and  conveys  all  the  interest  which  he  might  by  po8si«- 
bility  have  in  this  property,  to  the  uses  of  the  settle- 
ment of  1792;  for  it  is  in  that  way  that  this  deed  is  to 
be  construed,  and  not  either  as  a  mere  deed  of  con- 
firmation, or  release. '  It  purports  to  be  an  absolute 
-convqrance  of  all  the  estate  he  possessed  in  the  premises, 
by  lease  and  release,  to  the  uses  of  the  settlement  of 
1792. 


The  release  sets  out,  as  the  deed  of  1781  had  done, 
with  a  very  full  and  particular  statement  of  the  pedigree 
of  Lord  Clinton^  It  is  made  <*  between  the  Right 
*<  Honourable  Horatio  Earl  of,  Orford^  uncle  and  heir 
<<  at  law  of  the  Right  Honourable  George  late  Earl  of 
<<  Orfbrdj  deceased,''  of  tj^e  first  part,  the  Earl  of 
CooetUty  and  others  of  the  second  part,  and  '<  the 
^  Right  Honourable  Robert   George  WiUiami  Baron 
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**  Ginion^  eldest  son  and  heir  at  law  of  Bobert  CoiUm         1817. 

**  Trefusis*  who  was  the  eldest  son  and  heir  at  law  of  ^ 

,,  _,,'^.,  ,,.  ji.  Cholmonde- 

*'  Bobert  TrefustSf  who  was  the  eldest  son  and  heir  at  j^^y 

'*  law  of  Samuel  Trefusis^  who  was  the  eldest  son  and  v. 

«  heir  at  law  of  Francis  Trefusis,  by  Bridget  his  wife,  ^nd  others, 
*^  who  was  the  daughter  of  Bobert  BoUe  by  Arabella 
**  his  wife,  the  daughter  of  Theophilus  Earl  of  Lincoln^ 
**  Baron  Clinton^  and  Baron  Saye  deceased,  and  who 
**  was  the  only  surviving  sister  to  Samuel  Bolkj  late  of 
^*  Heanton  aforesaid.  Esquire,  deceased,  the  only  son  of 
*'  the  said  Bobert  Boiler  Esquire,  by  the  said  Arabella 
"^^  his  wife;  the  said  Lord  Clinton  being  also  heir  at 
^  law,  ex  parte  matemd^  of  the  said  George  Earl  of 
^^  Orfordj  who  was  the  son  and  only  child  and  heir  at 
**  law  of  the  Right  Honourable  Margaret  Countess  of 
**  Otfordj  deceased,  who  was  the  daughter  and  only 
^  child  of  the  said  Samuel  BoUe^  of  the  third  part/' 
So  that,  with  great  anxiety,  in  this  deed  the  whole  of 
Lord  Clinton's  pedigree  is  recited.  It  is  stated  in  what 
manner  he  was  the  heir  of  Samuel  Bolle.  The  deed  was 
not  executed  for  any  purposes  of  confirmation  or  con- 
veyance to  him  as  heir  of  Samuel  Bolle.  That  was  not 
the  question,  because  the  deed  of  1781  had  already  done 
that.  But  they  are  facts  which  were  particularly  drawn 
to  the  attention  of  Horace  Lord  Orford^  and  not  at  all 
immaterial,  if  the  question  to  be  considered  is,  whether 
or  not,  if  Earl  Horace  had  been  apprized  of  this  objec- 
tion, he  would  have  taken  any  advantage  of  it. 

It  is  to  no  purpose  then  that  it  may  be  alleged  that 
Earl  Horace  executed  this  deed  in  ignorance  of  the 
&ct8 ;  it  is  of  no  importance  that  he  may  have  been  igno- 
rant of  the  legal  conclusion  to  arise  from  them.  Ail  the 
facts  are  most  distinctly,  and  with  great  anxiety,  stated 
in  this  instrument,  which,  after  stating  the  parties,  pro- 
ceeds to  redte  the  settlement  of  1781,  in  which  settle- 
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xnent  bad  been  recited,  (and  are  again  recited  in  thii 
deed,)  tbe  Will  of  Samuel  BoUe  — -  the  anxiety  of  George 
Earl  of  Orford  to  continue  the  estates  in  the  family 
and  blood  of  Rotte  —  the  mortgage  —  the  death  of 
Lord  Orford — and  the  settlement  of  1792.  It  then 
goes  on  to  state  that  that  settlement  was  made  ^^  between 
*<  the  said  Lord  Clinton  (who  was  the  heir  at  law  of  the 
<<  said  Samuel  RoUe)  by  his  then  name  of  Robert  George 
<<  William  Tre/usis^  and  such  description  as  herein- 
«  before  contained,  of  the  first  part/'  It  goes  on  to 
recite  the  whole  of  that  settlement,  and  all  the  uses  that 
are  contained  in  it.  And  then  it  states,  ^<  And  whereas 
«  doubts  have  arisen/'  Sac  (See  the  statement  of  the 
deed.)  Now,  it  is  contended  that  the  last  words — "  to, 
*^  for,  and  upon  such  and  so  many  of  the  uses,"  &c.  of 
the  deed  of  1792,  *^  as  are^  now  existing  undetermined 
'^  or  capable  of  taking  effect,  in  the  same  manner  as  if 
<^  the  said  indenture  of  the  6th  day  of  June,  1785,  bad 
<<  not  been  made,  and  to  and  for  no  other  use,  intent, 
«*  or  purpose  whatsoever," — ^is  to  confirm  these  settle- 
ments in  a  limited  manner  only, — ^to  confirm  them  as  far 
as  the  deed  of  1785  could  afiect  them,-^but  not  to  con- 
firm them  in  any  other  respecU 


Now,  to  consider,  in  the  first  place,  whether  this  was 
the  intention  of  tlie  party,  and  next,  whether  such  an 
intention  could  unearned  into  execution  by  such  a 
conveyance  as  this.  In  the  first  place,  that  it  was  not 
the  intention  of  Lord  Orford^  is  clear.  His  intention 
was,  and  it  is  so  expressed  by  this  deed,  to  confirm  to 
all  intents  and  purposes  the  deed  of  1792,  and  to  con* 
firm  it  as  completely  as  if  no  such  deed  as  that  of  1785 
had  ever  existed.  The  reason  why  nothing  more  was 
recited,  is  because  there  wias  nothing  to  occasion  any 
obstacle  to  the  validity  of  the  deed  of  1792,  but  that 
possible  revocation  of  1785.    But,  thongh  that  wa»  the 
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onlj  difficulty  in  the  way  of  it,  yet  it  is  a  confirmation         1817. 
to  all  intents  and  purposes.     A  confirmation,  stating  at       ^^-^v^^ 
the  same  time  that  the  reason  of  making  it  is,  because  ^"°^^^^^*' 
such  a  deed  as  that  of  1785  existed.    He  says,  I  do  it,  «. 

and  declare  I  do  it  as  effectually,  as  if  that  deed  of  1785,      ^1*0  h^^ 
which  occasions  the  difficulty,  had  never  existed :  but 
still  it  is  a  conveyance.   It  is  not  a  release  of  an  interest, 
but  a  conveyance  of  the  estate,  to  the  persons  on  whom 
it  had  been  previously  intended  to  be  settled  by  the 
deed  of  1 792,  and  a  conveyance  to  them,  to  the  uses  of 
the  deed  of  1792.     It  is  true^  if  a  man  has  two  rights, 
he  may  release  one  of  them ;  but  a  man  cannot  convey 
an  estate,  as  to  one  title  which  he  has  not,  and  not  as 
to  another  which  he  has.     If  a  man  disposes  by  deed  of 
an  estate  as  heir  at  law,  and  it  afterwards  turns  out 
that  there  was  a  will,  by  which  the  estate  was  devised  to 
him,  would  his  deed  have  no  operation  because  he 
recited  that  he  was  heir  at  law,  and  conceived  himself 
to  have  the  estate  as  heir  at  law?     He  conveys  his 
interest  in  the  land.      A  man  may  convey  the  right, 
but  it  cannot  be  as  a  conditional  conveyance,  and  yet  it 
must  be  said  that  this  was  a  conveyance  to  operate, 
provided  the  deed  of  1785  was  a  revocation,  but,  if  it 
was  not,  then  not  to  operate  at  alL     That  was  not  the 
intention  of  the  author  of  this  deed.     It  was  not  that  he 
should  convey,  only  provided  that  deed  of  1785  made 
it  necessary ;  but  it  is  a  conveyance,  whether  the  deed 
of  1785  made  it  necessary  or  not.     It  is  impossible  to 
get  rid  of  the  legal  effect  and  operation  of  this  deed;  it 
is  a  conveyance.    The. question  then  would  be  whether 
Lord  Orford^  or  any  person  representing  him,  could,  by 
an  application  to  a  Court  of  Equity,  have  this  deed 
reformed  to  what  might  be  alleged  to  be  his  intention ; 
whether,  on  an  allegation  that  this  deed  was  to  remove 
the  doubt  about  the  revocation,  imd  no  other  doubt,  he 
oould  have  that  deed  cut  down  to  what  he  would  state 
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1617.         to  be  the  real  intention  of  the  author  when  he  executed 

it.     Upon  the  supposition  that  this  was  the  question 

meant  to  be  argued,  I  did  not  object  to  the  cases  laid 

V.  before  counsel,  and  the  opinions  given  upon  them,  being 

Clintom       produced  in  evidence.     They  could  not  be  received  to 
and  Others.     *^  ,      ,     ,    ,        .n   , 

put  any  construction  on  the  deed ;  but,  if  they  come 

into  this  Court  to  have  the  deed  reformed  according  to 
'  the  intention  of  the  party,  then  they  have  a  right  to 
give  them  in  evidence  to'  shew  what  the  party  under- 
stood and  intended  at  the  time  of  the  deed  being 
executed. 

It  is  not  a  little  strange,  I  think,  with  respect  to  an 
act,  considered,  as  this  always  has  been  in  the  family, 
as  an  honourable  and  liberal  act,  well  becoming  the 
nobleman  who  was  the  author  of  it,  that  his  represen- 
tatives in  this  Court  should  now  so  degrade  that  noble- 
man as  to  say  that  when  he  made  this  show  of  not 
availing  himself  of  the  objection,  he  meant  it  only  be- 
cause he  was  satisfied  that  he  could  not  avail  himself  of 
it;  that  he  had  no  claim  to  the  estate;  that  the  deed  of 
1785  was  no  revocation,  and  that  it  was  for  that  reason 
only  he  consented  to  execute  this  instrument. 

Notwithstanding  the  opinions  which  had  been  taken, 
I  cannot  conceive  that  this  is  the  true  character  to  be 
given  to  this  act  of  Lord  Orford*  But  it  is  not  of 
great  importance  on  the  present  occasion;  it  signifies 
little  for  the  decision  of  this  question,  what  Lonl  Orfbrd 
would,  or  would  not,  have  been  disposed  to  do  under 
other  circumstances.  If  it  was  competent  for  him  to 
have  insisted  on  the  claim  now  made;  if  he  could 
have  contended  that  the  deed  of  1781  still  left  the 
remainder  in  fee  in  George  Earl  of  Offord^  and  that 
that  remainder  descended  to  him  notwithstanding  the 
deed  of  1792;  undoubtedly  the  present  Plaintifis  have 
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right  to  do  the  same;  they  have  a  right  to  say,  this  is 
the  bill  of  Lord  Orford.  But  it  does  require  some 
authority' to  be  produced  to  Your  Honour,  that  this  v. 

Court  will  reform  a  deed  executed,  even  tliough  a  „^^q^^^ 
voluntary  deed, — that  the  Court  will  cut  it  down,  and 
give  it  a  different  effect  and  operation,— when  there  has 
been  no  fraud  or  misrepresentation  practised, — when 
the  party  was  aware  of  all  the  &cts  of  the  case,  and  only 
did  not  know  what  were  all  the  legal  consequences  of 
those  facts, — did  not  know  that  he  might  insist  against 
the  clear  declared  intention  of  his  ancestors,— that  he 
might  insist  he  was  entitled  to  defeat,  what  he  could 
have  no  doubt,  (as  no  person  could  have  any  doubt,) 
was  the  intention  of  George  Earl  of  Orford,  Can  an 
instance  be  produced  of  this  Court  having  so  reformed 
an  instrument  according  to  the  intention  of  the  parties 
who  executed  it,  proceeding  on  no  misrepresentation, 
not  only  no  concealment,  but  no  want  of  knowledge 
of  all  the  facts,  no  fraud,  no  contrivance,  no  ignorance 
of  the  facts;  but  upon  a  mere  statement,  that  the  party 
was  not  aware  of  the  legal  effect  of  the  facts  which  he 
was  in  possession  of? — a  matter  incapable  in  itself  of 
proof —  for,  even  if  Lord  Orford  had  filed  such  a  bill, 
he  could  not  have  proved  such  a  statement;  and,  if  it 
were  proved,  still,  I  say,  there  never  was  an  instance 
where,  under  such  circumstances,  the  Court  has  reform- 
ed a  deed  and  prevented  its  having  full  operation  accord* 
ing  to  its  natural  effect  and  import. 

in.  Supposing  both  these  points  should  be  against  us» 
the  next  question  is,  whether  the  Plaintiff  can  be  relieved 
after  the  length  of  time  which  has  elapsed ;  and,  in  the 
first  place,  I  submit  that  the  length  of  time  is  a  com- 
plete legal  bar  in  a  Court  of  Equity.  Suits  in  Equity 
are  not  barred  by  any  statute  of  limitations,  but  they 
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proceed  by  analogy^  and  take  the  same  rule  as  Coarts 
of  Law.  Your  Honour^  in  Staekhouse  v.  Bamston  (a\ 
said,  **  Though  the  statute  of  limitations  does  not  appfy 
<<  to  any  equitable  demand,  yet  equity  adopts  it,  or,  at 
^  least,  takes  the  same  limitation,  in  cases  that  are  ana- 
<*  lagous  to  those  in  which  it  applies  at  law.'*  And  it 
may  be  stated  generally,  that  all  equitable  demands  will 
be  barred  by  the  same  length  of  time  by  which,  if  it 
were  a  legal  question  in  an  action  by  which  the  party 
sought  to  recover,  it  would  be  barred.  In  every  case, 
therefore,  in  which  landed  property  could  be  recovered 
only  by  ejectment,  twenty  years  have  be^i  considered 
in  this  Court  as  a  bar.  It  has  been  so  considered  in 
cases  of  copyhold  estates.  Courts  of  Equity  will  not 
supply  the  want  of  a  surrender  in  favour  of  a  wife,  or 
children,  or  of  creditors,  after  twenty  years.  Cook  v. 
Amham  (i),  where  it  was  so  stated  by  Lord  TaUx^^ 
and  he  gave  relief  because  fourteen  years  only  had 
elapsed.  And  in  Dwoy  v.  Beadskam  (c),  the  Court  re- 
fused to  interfere  after  twenty  years  in  the  case  of  a 
surrender  of  a  copyhold  estate. 

In  Winchcombe  v.  HaU  {d\  the  Court  refused,  after 
twenty  years,  to  relieve  against  a  deed  which  had  been 
obtained  by  advantage  taken  of  the  fitther  of  the  Plain- 
tiiFby  whom  the  deed  was  executed.  In  Smith  v.  Clay  (e), 
which  was  a  question  whether  a  bill  of  review  could  be 
brought  after  twenty  years.  Lord  Camden  refers  to  the 
question,  and  speaks  of  the  twenty  years  as  a  period 
after  which  the  Court  will  not  give  relief,  where  no 
remedy  could  be  had  at  law.  But  it  is  said  that  in  this 
case  a  remedy  might  be  bad  after  twenty  years,  that  a 
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writ  of  right  might  be  brought  by  Lord  Cholmondeletf         isiT. 
claiming  aDder  Mrs.  Darner.  v^^rw/ 

Cholmokdx* 

LEY 

Now  Mrs.  Darner^  the  devisee,  could  unquestionably  v. 

maintain  no  action  but  an  action  of  ejectment,  and  it  is       Clintok 
Mrs.  Datntf^s  case^  and  not  Lord  Cholmondele^^  which 
IB  before  the  Court. 

Supposing  Lord  Ckolmondeley  to  have  made  out  this 
demand,  as  deriving  under  Mrs.  Darner^ — supposing 
him  to  have  proved  the  agreement,  —  still  it  is  only  by 
Mrs.  Damer^A  title  he  could  recover  the  estate;  and 
that  could  only  be  by  ejectment,  for  no  real  action  would 
lie. 

But  it  is  said  this  is  the  case  of  a  mortgage,  and  a 
mortgage  is  under  very  different  circumstances  from 
other  property,  the  mortgagee  being  in  possession  as  a 
trustee  for  the  mortgagor ;  and  the  question,  they  say, 
is  i^ethei*  tlie  estate  has  been  treated  as  a  mortgaged 
estate,  not  with  respect  to  the  person  who  claims  the 
Equity  of  Redemption,  but  with  respect  to  any  third 
person;  and  a  case  was  cited  of  Hansard  v.  Hardy  {a). 
I  do  not  dispute  that  case ;  but  what  application  has  it 
to  the  present?  That  was  a  case,  in  which,  as  between 
mortgagee  and  mortgagor,  the  twenty  years  was  in- 
sisted upon,  and  it  was  said,  the  twenty  years  cannot 
avail  you,  because  in  order  to  make  good  your  title 
under  the  twenty  years,  it  must  be  shewn  you  were 
considered  the  absolute  owher  of  the  estate.  Now  you 
have  admitted  that  you  have  only  the  mortgaged  estate 
and  therefore  it  was  impossible  to  avail  yourself  of  a 
twenty  years'  possession.  This  is  not  a  bill  filed  for 
redemption;  if  it  were,  why  is  Lord  Clinton  made  a 
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party?  But  we  have  held  twenty  years  while  thertf 
has  been  running  an  adverse  possession  of  both  mort-* 
gagor  and  mortgagee  against  the  person  who  sets  up 
a  claim  to  reform  a  deed  by  which  he  has  conveyed 
away  the  whole  Equity  of  Redemption.  Is  it  possible  for 
a  person  in  such  a  situation  to  say^  I  am  now  to  be  con- 
sidered as  a  mortgagor  filing  this  bill  for  the  redemp- 
tion of  an  estate,  about  which  there  has  been  no  dis- 
pute? There  is  no  question  whether  this  was  a  mort- 
gaged estate  or  not ;  the  question  is,  whether,  between 
two  persons  claiming  an  equity,  there  has  been  an  adverse 
possession  of  twenty  years  against  the  person  seeking  to 
recover.  On  the  ground  now  taken  in  argument,  there 
never  could  be,  in  the  case  of  an  equitable  demand,  any 
bar  by  the  statute  of  limitations ;  it  would  set  aside  all 
the  decisions  on  the  subject  There  is  an  individual 
who  has  had  the  legal  estate;  and,  because  we  have 
both  considered  him  as  a  person  whom  we  did  not 
mean  to  disturb,  there  has  been  no  adverse  possession 
on  his  part,  and  consequently  there  cannot  be  a  bar 
from  length  of  time.  Such  is  the  consequ^ce  to  which 
this  extraordinary  doctrine  would  lead. 

IV.  If,  however,  there  has  not  been  a  length  of  time 
to  bar  this  demand,  the  next  question  is,, whether,  after 
an  acquiescence  of  this  kind,  after  suffering  Mr.  TVefiaiSf 
in  the  first  instance,  and  Lord  ClifUan  afterwards,  to 
deal  with  the  estate  as  it  has  been  suffered  to  be  dealt 
with,  and  other  persons  to  lend  money  on  the  security 
of  their  possession,  the  Court  will  give  any  relief. 
There  are  many  cases  in  which,  after  a  much  shorter 
period  than  twenty  years,  the  Court,  upon  the  ground 
of  mere  acquiescence,  will  refuse  to  give  relie£  Swan- 
ton  V.  Baven  (a),  was  a  case  in  its  circumstances  at  least 
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AS  Strong  to  call  for  the  interposition  of  a  Court  of         1817. 
Equity  as  the  present.    (Sir  Samuel  BamUfy  then  no- 
ticed the  deposition  of  Lucas  in  the  cause  of  Walpole  v.  ^.ky 
Earl  of  Orfordf  and  Lord  Cholmondeley,  for  the  purpose  o. 

of  affecting  Earl  Horace  with  knowledge  of  the  facts  ^"J^^. 
stated  in  that  deposition.) 

I  submit,  that  after  this  circumstance,  with  all  the 
length  of  tune  that  has  elapsed,  with  all  this  knowledge 
of  the  facts  of  their  case,  the  Court  will  not  permit  the 
Plaintiffi  now  to  disturb  those  transactions,  and  say  they 
will  have  an  investigatioD,  as  to  the  effect  of  the  limit- 
ations,  notwithstanding  the  long  enjoyment  that  has 
taken  place.  If  the  Coart  should  think  they  are  not 
barred  by  their  acquiescence,  that  the  statute  is  not  a 
bar  to  their  demand,  and  that  the  question  is  still  open 
to  them,  then  I  say  the  deed  of  1794  has  (if  there 
could  be  any  dispute)  confirmed  the  transaction,  and 
the  Court  will  give  no  relief  against  that  deed.  If  the 
Court  should  differ  from  me  on  that  point  also,  still  I 
contend  that,  according  to  the  construction  of  the  deed 
of  1781,  considering  the  rules  by  which  deeds  to  uses 
are  to  be  governed,  it  is  dear,  the  intention  of  the  author 
of  that  deed  was  to  give  the  estate  to  the  person  who^  at 
the  time  of  his  &ilure  of  issue,  should  answer  the  de- 
scription of  heir  of  Samuel  Eotte^  which  was  Mr.  2W^ 
fuiiSf  the  fiither  of  the  Defendant. 

[After  Sir  S.  EomiUy  had  concluded  his  argument,  th0 
deposition  of  Lucas^  referred  to  above,  was  oiffisred  to 
be  read  as  evidence  for  the  Defendant  Lord  Clinion.  It 
was  objected  that,  Mrs.  Darner  not  having  been  a  party 
to  the  suit  in  which  that  deposition  was  taken,  it  was 
res  inter  alios  acta^  as  to  her,  who  was»  by  the  Defend-* 
anf^  own  insisting,  the  only  material  Plaintiff  in  this 
cause.    But  to  this  it  was  answered  that|  Horace  Lord 
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Orford  having  been  a  party  to  that  suit,  it  might  have 
been  evidence  as  against  him,  and  consequently  was  so 
as  against  Mrs.  Darner^  claiming  as  his  representative. 
Another  objection  was  then  taken,  that  it  could  not  have 
been  evidence,  as  it  related  to  a  fact  not  in  issue  dither 
in  the  former  cause  or  in  the  present.  And  the  answer 
to  that  was,  that  it  was  not  adduced  to  prove  the  fact 
referred  to  by  it,  but  merely  to  establish  the  fiut  that 
such  a  deposition  was  taken,  whether  true  or  &lse,  suf- 
ficient to  charge  Lord  Orford  with  full  information. 
And,  for  that  purpose,  it  was  at  least  aa(  much  entitled 
to  be  produced  as  the  case  and  opinions  of  counsel 
brought  forward  by  the  Plaintiffs,  which  neither  were  in 
issue  in  the  cause,  and  were  introduced  into  the  bill  only 
by  way  of  amendment,  requiring  no  answer. 


The  Master  of  the  EoUs  was  inclined  to  think  that^ 
for  the  purpose  for  which  it  was  offered,  this  deposition 
was  admissible  evidence ;  and,  the  objections  being  after* 
wards  withdrawn,  it  was  read  accordingly.] 


Bdl. 

First,  what  is  the  meaning  which,  if  not  bound  down 
to  a  strict 'legal  construction  of  the  term  *<  right  heirs,** 
imy  common  person  would  annex  to  the  deed  of  1781 ; 
mA  who,  would  he  say,  were  tlie  persons  intended  by 
the  description,  <*  the  right  heirs  of  Samuel  BoUe  ^^ 
The  deed  begins  by  stating  the  parties ;  and,  in  so  doing, 
it  traces  vp.  the  maternal  line  of  George  Earl  of  Chford 
tb'Tkeophihis  Earl  of  Lincoln  and  Baron  Clinton.  It 
also  describes  "Margaret j  the  wife  of  Robert  Earl  of 
Oyferrf,  as  the  daughter  and  only  surviving  child  of 
Skmtuel  lUMe,  whose  heir  at  law  he,  George  Earl  of  Or^ 
Jbrd^  consequently  must  have  known  himself  to  be.  It 
then  states  the  Settlement  and  Will  of  Samuel  RoUe^ 
with  aD  the  limitations  preceding  those  in  favour  of 
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John  BoUe  and  Samuel  bis  brother  rand  there  it  stops.  It      ^  1817* 
makes  no  mention  whatsoever  of  those  last  Innitations 
which  (it  has  been  contended)  were  the  limitations 
in  the  view  of  this  nobleman  when  he  was  making  v. 

this  settlement  of  his  estate.  It  is  certainly  very  ex-  »»  "oAam 
traordinary,  if  that  was  his  intent,  that  he  should 
be  at  so  much  pains  to  deduce  his  maternal  line 
of  descent  from  the  Earl  of  Idncoln  and  Lord  Clinianf 
and  should  not  take  any  notice  whatsoever  of  those 
limitations  to  the  JBoUes.  One  would  imagine,  if  he 
had  intended  to  have  limited  it  to  the  BoUes^  it 
would  have  been  exactly  the  reverse;  that  he  would 
have  stopped  when  he  had  carried  his  descent  up  to 
Samuel  Jtotte,  and  would  have  introduced  the  limitations 
to  those  gentlemen,  and  pointed  out  in  what  way  they 
were  related  to  him ;  but  that  he  does  not  do.  He  then 
goes  on  and  states  the  death  of  Samuel  RoUe,  and  de- 
duces his  own  title;  from  which  it  equally  appears  that 
he  was  at  that  time  the  right  heir  of  Samuel  Bolle.  It 
is  therefore  jast  as  if  he  had  described  himself  in  the 
beginning  of  this  deed  as  George  Earl  of  Orfbrdj  the 
right  heir  otSamud  Bolle. 

Then  follows  the  recital  so  much  commented  apoD» 

Now  nothing  could  surprise  any  person  more  than^ 
after  having  met  with  this  recital  in  a  deed,  to  find  the 
efiect  of  it  that  which  the  gentlemen  on  the  other  side 
contend  for.  ^  Whereas  I  am  mj^elf  the  ri^t  heir  of 
**  Samuel  Bolky  I  am  desirous  to  settle  this  estate  upon 
«<  the  right  heirs  of  Samuel  BoUe.  I  therefore  give  it  to 
«<  myself  Sat  life.  I  then  give  it  to  the  heirs  of  my 
'*  body.  I  then  give  myself  a  power  of  appomtmentf 
^  and  I  then  give  it  to  myself  again."  So  that  the  way 
by  which  he  intended  to  settle  this  estate,  so  as  to  go  in 
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the  maternal  line  of  descent,  was  to  give  himself  at  once 
a  fee-simple,  in  case  he  had  no  issue,  and  in  case  he  did 
not  exercise  any  power  of  appointment.  If  that  was  hi» 
intent,-^if  he  meant  to  declare  the  ultimate  limitation  to 
himself  in  fee, — why  did  he  introduce  these  two  power* 
of  appointment?  A  conveyance  by  lease  and  release  is 
as  easily  executed  as  a  deed  of  appointment.  But 
what  is  the  natural  construction  that  any  person  would 
put  upon  these  limitations?  <<  I  have  settled  this  estate 
**  to  myself  for  life,  and  after  my  death  to  the  heirs  of 
**  my  body.  I  choose  to  reserve  to  myself  a  power  of  ap- 
**  pointment  in  case  I  should  think  fit  in  any  way  to  alter 
«( this ;  but,  if  I  do  not  think  fit  to  alter  it,  I  mean  that 
*<  the  estate  should  go  to  the  right  heirs  o($Samuel  SolUf 
<<  — not  to  myself,  but  to  the  person  who,  at  that  period, 
**  shall  be  the  right  heir  o{  Samuel  BoUe. 


As  to  the  period  intended  to  be  designated,  there  can 
be  no  doubt  that  it  is  when  the  line  of  heirs  of  his  body, 
to  whom  he  had  before  limited  the  estate,  should  be  ex- 
tinct ;  for  he  did  not  mean  to  give  it  to  himself;  he  did 
not  mean  to  give  it  to  the  heirs  of  his  body,  as  represent* 
ing  Samuel  Bolle ;  but,  in  case  of  the  failure  of  those  two 
lines,  then,  and  in  that  case,  did  he  intend  that  it  should 
go  in  the  line  of  Samuel  Bolle.  And  the  only  question,  as' 
I  conceive,  is,  whether  we  can  give  effect  to  this  very 
plain  and  manifest  intent?  How  is  it  to  be  effectuated 
otherwise  than  by  construing  **  the  right  heirs  of  Samuel 
**  BoUey*  as  words  of  description,  and  by  referring  them 
to  the  period  to  which  I  have  before  alluded?  That  it  is 
not  a  word  of  limitation  is  in  fact  admitted ;  for  what 
they  contend  is  this,  that  it  is  a  description  of  whoJs  to 
take  inprasentis  and  that  therefore  it  became  incum- 
bent upon  us  to  enquire  who  were  the  right  heirs  of 
Samuel  BoUe^  at  the  then  present  time.  Then  they  say, 
they  find,  that  right  heir  was  Earl  George  j  and  the 
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consequence  of  that  is,  that  it  is  his  own  reversion.—         1817' 
They  very  properly  argued  it  so,  for  that  is  the  only 
way  in  which  they  could  contend  that  he  takes  back  his  j^^y 

own  estate;  that  is,  that,  having  declared  his  intention  o. 

was  to  vary  the  line  of  descent,  and  to  transfer  it  into      ^OAerL 
his  mother^s  line,  he  takes  it  back  to  himself,  and  con- 
tinues it  in  his  father^s. 

If  a  man  give  an  estate  to  the  *^  heirs"  of  J.  5.,  J.  SL 
being  a  stranger,  it  is  a  word  of  description ;  and  if 
Samuel  Bdle  had  been  an  entire  stranger,  and  had 
been  living,  I  conceive  this  would  have  been  a  contingent 
remainder;  if  dead,  a  limitation  by  way  of  purchase; 
but,  in  both  cases,  it  would  operate  as  a  description,  and 
that  will  be  an  answer  to  the  greater  part  of  the  argu- 
ments that  have  been  used.  The  only  question  then  is 
this, — as  a  word  of  description,  to  what  period  it  shall  be 
held  to  apply ;  whether  we  are  bound  to  apply  it  to  the 
period  when  it  was  made,  whereby  the  whole  intent  of 
the  deed  would  be  defeated ;  or,  whether  we  are  not 
bound  to  put  a  different  form  of  construction  upon  it. 

Besides,  if  we  look  at  the  express  words  of  the  limit- 
ations, they  are  to  take  effect,  '*  from  and  after  the  de- 
cease" ^of  George  Earl  of  Orfordi  the  estates  are  to  go 
<*from  and  after  his  decease"  to  his  issue,  if  he  had  any; 
but  if  he  had  no  issue,  then  still  ^^from  and  after  his 
decease,"  to  the  right  heirs  o(  Samuel  Rolle. 

But,  they  say,  there  are  certain  rules  of  law  always  to 
be  adopted  in  the  construction  of  the  word  heirs,  which 
completely  control  us.  llie  first  proposition  is,  that 
technical  words  are  to  have  a  technical  meaning ;  and 
for  that  they  refer  to  the  very  high  authority  of  Mr. 
Justice  BuUeTf  which  amounts  to  this,  that  where  tech- 
nical words  alone  arc  used,  they  must  receive  their 
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technical  seme;  but  what  be  says  is  no  authority-  for 
aaseitin^  that,  when  technical  words  are  used,  accom- 
panied with  other  words  which  manifestly  indicate  a 
different  intention,  they  are  to  be  understood  in  the 
technical  sense  only;  and,  in  the  case  at  least  of  a  will, 
he  expressly  says  the  contrary. 

The  next  class  of  cases  referred  to,  is  that  in  which  a 
man  makes  a  conveyance^  and  introduces  into  it  a  fimit« 
ation  « to  his  own  right  heirs.''  Femvick  v.  Mitfinihj 
the  Earl  of  Bedforis  case,  &c.  Those  cases  it  is  not 
my  intention  at  all  to  quarrel  with ;  but  the  true  point 
here  is,  whether  there  are  not  sufficient  words  in  this 
deed  to  vary  the  technical  construction,  by  raising  the 
question,  whether  the  author  could  have  meant  his  own 
right  heirs  when  he  made  this  deed?  If  he  did  not 
mean  his  own  right  heirs,  (which  no  person  can  beliere,) 
there  is  an  end  of  thdr  case. 


The  next  class  of  cases  is  that  founded  upon  the  rule 
in  SheUjf%  case,  that^  if  an  estate  is  limited  to  a  man  for 
life,  with  remainder  (either  immediately,  or  after  inter- 
mediate remainders)  to  his  own  right  heirs,  or  the  heirs 
of  his  body,  he  takes  an  absolute  estate  either  in  fee  or  in 
fee  tail,  immediately  in  the  one  case,  and  by  way  of  re- 
mainder in  the  other.  But  this  class  of  cases  is  not  in 
the  least  applicable  to  the  present  Here  the  settlor 
does  not  speak  of  his  own  right  heirs ;  he  says,  <<  to  the 
••right  heirs  of  Samuel  BoUe  for  ever."  Now,  if  we 
.  even  are  to  consider  him  as  speaking  of  the  time  when 
this  deed  is  made,  it  is  not  a  limitation  to  his  right  heirB 
but  to  himself^  for  he  himself  answers  the  description  of 
^  right  heir  of  Samuel  BoUe!*  This  has  nothing  to  do 
with  Skell^s  case,  where  technical  words  are  used  with* 
out  any  thing  to  control  them.  Before  I  leave  that  part 
qS  the  case^  however^  I  will  refer  to  one  authority  which 
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9kkOWB  that  the  intent  of  the  party  may  control  eren  the      ^  1817. 

favourite  rule  in  Shelh/s  case, — the  opinion  of  one  of  the 

wannest  advocates  for  that  rule^  the  late  Mr«  Fgamef 

who  says,  that  cases  may  arise  where  the  estate  of  fre^  v. 

hold  limited  to  the  ancestor  may  be  so  limited  m  trust    ^^^^q^^J^ 

for  another;  as  a  limitation  to  the  use  of  ^.|  during  the 

life  of  B,9  in  trust  for  JS.,  or  in  trust  to  pay  the  rents  and 

profits  to  £.9  with  remainder  to  the  use  of  the  heira  of 

the  body  of  A.   And  in  such  cases,  he  says,  he  does  not 

think  the  two  estates  would  unite;  that  the  apparent 

intent  is  sufficient  to  control  the  general  rule*. 

The  next  class  referred  to,  is  of  cases  in  which  the 
words  are  used  as  words  of  limitation,  not  of  purchase. 

The  first  is  that  in  Coke  LiitietoHf  20.,  where  the  only 
question  was,  what  species  of  heirs  of  tlie  grandfather 
were  to  take?  <<  And  Lord  Coke  says,  *^it  is  said  hf 
<*  some  that  the  statute  de  donis  is  so  strong  that  it  will 
<^  give  an  estate  tail  to  the  grandiath^*"  But  that  has 
nothing  to  do  with  the  case  where  the  word  <<  heirs"  is 
used  as  a  word  of  description. 

So  in  the  case,  section  3S«  the  question  was,  what  sort 
of  im  entail  was  created?  They  say,  the  statute  de 
donis  is  so  powerful,  that  it  will  enable  us  to  give  a  limtit- 
ation  to  those  heirs — they  shall^  therefore,  take  not  by 
purchase  but  by  limitation,  in  a  particular  kind  of  de- 
scent Now,  what  has  that  to  do  with  this  case,  where 
th^  whole  question  is,  who  is  meant  by  *'  the  right  heirs 
^  oS Samuel  BoUe,**  and  at  what  time  they  take? 

The  case  in  2  Roll.  Ab.  417.  pl«  6.,  which  has  been 
eited.as  a  strong  case,  is  marked  with  a  ** dubitaiurJ* 
But  if  it  were  not,  it  is  still  reducible  to  the  very  same 
class  of  cases. 
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The  next  point  made  is,  that  the  Court  always  labours 
to  give  an  immediate  vested  interest;  and,  with  a  view 
to  that,  the  case  of  Doe  v.  Maxey  (a),  and  the  opinion 
of  Mr.  Justice  BayUy  in  that  case,  are  referred  to;  buc^ 
instead  of  supporting  that  proposition,  the  opinion  <^ 
Mr.  Justice  Bayley  appears  to  me  to  corroborate  our 
view  of  the  case;  for  what  he  says  is,  ^  that  it  is  a  set* 
*<  tied  rule  not  to  read  limitations  in  a  will  as  being  a  • 
^<  contingent  remainder,  unless  such  appears  to  have 
<<  been  clearly  the  intention  of  the  testator;  but  if  it 
«  will  admit  of  being  considered  as  a  vested  remainder, 
^<  the  Court  will  always  read  it  as  such,  because  a  con- 
^<  tingent  remainder  is  liable  to  be  defeated,  and  the  in- 
«s  tention  of  the  testator  thereby  frustrated."  Now  that 
is  exactly  the  question  between  us  here, — ^whether  it  does 
not  here  appear,  clearly,  that  it  was  the  intention  of  the 
testator,  that  this'should  not  be  a  vested  remainder,  but 
contingent,  that  being  the  only  way  to  give  e£fect  to  his 
meaning.  In  that  case,  it  was  held,  that  the  one  estate 
belonged  to  the  right  heirs  of  the  testator  at  the  time  of 
bis  death.  But  why?  because,  they  said,  it  was  evi- 
dent the  intention  was  that  it  should  go  in  the  same  way 
as  the  other  estate,  with  r^;ard  to  which  there  was  no- 
thing at  all  to  show  that,  by  his  own  right  hdrs,  the 
testator  meant  his  own  right  heirs  at  any  other  except 
at  the  time  of  his  death ;  and  that,  as  to  that,  it  was  a 
mere  intestacy.  That  case,  therefore,  has  no  reference 
whatever  to  the  present 


PhiUips  V.  Deakin  (ft)  was  a  case  sent  from  this  Court. 
The  Judges  therefore  did  not  give  their  opinion,  but 
only  made  their  certificate;  and  we  do  not  know  the 
grounds  upon  which  they  proceeded,  except  by  the  argu- 
ments of  counsel;  but  those  arguments  contain  the 
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fttne  law,  and  correspond  with  the  decision  of  Mr.  Justice         1817. 
Bagley:  and  the  Court  was  of  opinion,  that  the  limit- 
ation did  not  take  effect  till  failure  of  issue  of  the  daugh- 
ter, therefore  liiis  rale  is  certainly  not  an  intractable  v. 

rule,  but  a  question  of  intention ;  and  all  it  establishes      ^^'3!^^^ 

,  ,  .     .  .      .  .     ^  and  Others. 

M,  that,  where  the  intention  is  not  apparent,  the  Court 

will  lean  to  make  remainders  vested  rather  than  con- 
tingent. 

The  next  point  contended  for  was,  that  the  law  gives 
a  present  operation  to  the  word  "  heirs ;"  and  to  sup- 
port that  doctrine,  the  cases  of  Land)  v.  Archer^  (or  ra- 
ther the  dictum  of  a  judge  in  that  case,)  and  Goodright  v. 
CorfHshf  are  referred  to.  But  Feame  (a)  shows  that 
these  cases  were  decided  on  different  grounds.  He  says, 
he  has  not  found  any  case  determined  upon  this  distinc- 
tion between  verba  de  prasenti^  and  verba  dejutm-o ;  for 
that,  in  the  cases  he  had  cited,  the  judgments  did  not 
rest  on  that  point;  and  he  then  goes  on  to  give  his  ex- 
planation of  the  case  of  GoodriglU  v.  Cornish^  which  he 
concludes  by  saying,  '<  However,  since  JB.  died  without 
<<  ifsne^  it  became  void  in  event,  whatever  it  was  in  its 
*<  creation,  therefore  I  apprehend  the  judgment  did  not 
^<  decide  that  point." 

Then  it  seems  to  come  nltimately  to  this,ihat  wherever 
there  are  circumstances  from  which  the  testator's 
intention  can  be  collected,  the  rule  cannot  prevail, 
but  the  Court  will  collect  the  intention  from  the 
whole  of  the  will  or  instrument  which  is  before  them. 
Goodright  v.  Cornish  was  the  case  of  a  will.  In  Lamb 
V.  Archer^  there  was  nothing  to  show  to  what  period 
"  the  right  heirs  of -4.."  referred;  besides  which,  it  ap- 
pears to  have  been,  not  a  feoffinent  to  uses,  but  an  im- 

(a)  Ex.  Dev.  Powell's  Ed.  SO^,  505.  Butl.  Edit.  532,  533. 
Vol.  II.  T 
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mediate  and  direct  feoffment  to  some  person  or  other  by 
that  description. 

As  to  the  cases  mentioned  as  having  been  decided  oo 
the  principle  of  intention,  the  first  is  Doe  v.  L(mson{a)y 
where  Lord  EUenbcrough  was  of  opinion  that  thewordsy 
referring  expressly  to  the  statute  of  distributions^  fixed 
the  period  at  ttie  death  of  the  testator. 

But,  supposing  the  fact  had  been,  that  in  this  very 
will  the  testator  had  recited  that  Joseph  Wilson  was  a 
perspii  who  would  take  according  to  the  statute  of  dis- 
tributions, but  that  he  meant  it  to  go  to  his  other  re- 
lations, does  it  follow  that  Lord  Ellenborough  would 
then  have  been  of  the  same  opinion  ? 

In  HoiUmay  v.  HoUaway  (6),  the  only  point  which  the 
Hosier  of  the  Rolls  decided  was,  that  the  words  must  be 
taken  in  their  natural  sense,  till  it  be  found  out  by  the 
context  that  they  were  intended  in  some  other  way. 
The  only  question  is,  whether  there  is  not  sufficient, 
from  the  context,-  to  show  the  intent.  Jobson*s  case  {e) 
was  another  of  the  same  kind,  and  nobody  could  doubt 
the  propriety  of  that  decision.  In  Perriman  v.  Pearce{d)j 
the  only  question  which  could  be  asked  was.  What  is 
there^  upon  this  particular  case,  that  obliges  the  Court 
to  defer  it  to  any  future  time?  That  case  is  also  dif- 
ferently reported  in  Finer  {e).  Doe  v.  Cofyear  {/)  appears 
to  be  nothing  but  one  of  the  common  cases  to  which  the 
rule  in  SkeUi/a  case  must  apply.  Peiers  v.  Masham  (or 
Morehead)  {g\  is  thus  stated  by  Mr.  Sugden.  (See  Sug^ 
den  on  Powers,  2d  edit.  p.  549-)  The  question  is  there 
represented  to  have  been  simply,  whether  the  son  had 

(a)  3  East,  278.  (e)  8  Vin.  Ab.  326- 

(6)  5  Ves.  S99.  (/)  11  East,  528. 

(c)  Cro.  Elii.  576.  (g)  Fitzg.  156. 

(d)  Palm.  204. 
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silOBciently  specified  the  land,  and  the  Judges  decided  in         1817* 
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We  must  next  consider,  what  are  the  authorities  v. 

which  show  that  the  Court  can,  in  such  a  case  as  this,     ^^c^^^ 
construe  *^  heirs"  as  a  word  of  description,  and  that  we 
are  not  bound  to  take  it  in  a  strict  technical  sense,    tt 
has  been  properly  admitted  that  there  are  such  cases  to 
be  found,  and  that  of  Burchett  v.  DurdarU  has  been 
mentioned,  from  which  is  is  clear  that  a  limitation  to  the 
heirs  male  or  female  of  the  body  of  B.  might  receive  a 
construction  as  words  of  description.     So,  in  Darbisan 
▼•  Beaumont  (a),  the  House  of  Lords  held,  there  was 
sufficient  ground  to  infer  that  the  words  were  not  to  be 
construed  in  the  common  sense  of  *<  heirs;"  but  that, 
notwithstanding  there  was  no  person  then  answering 
the  description  of  heirs,  they  must  be  considered  in  the 
popular  sense  of  heirs  apparent.     See  also  the  words  of 
Lord  Chief  Justice  De  Grey,  in  Goodrighi  v.  Jf^ite  {h)^ 
<*  that  latterly  the  Court  was  less  strict  in  construing 
^  these  cases  than  it  had  been  two  hundred  years  ago;" 
which,  if  those  cases  that  have  been  cited  froih  the 
oldest  authorities  did  apply,  would  go  very  &r  to  do 
away  the  effect  of  them.    So,   Peacock  v.  Spooner{c)f 
Dajgbm  v.  Goodman  (d),  Hodgson  v.  Bussey  (e). 

There  is  another  class  of  cases,  where  the  de- 
scription of  heir  has  been  used,  but  the  party  has 
not  completely  answered  that  description.  Brawn  v. 
Bariham  {f\  was  of  this  nature^  which  was  a  case  upon 

(a)  1  Bro.  P.  C.  489.  1  P.  (/)  Pre.  Cha.  443.  461. 
W.  ?29.  2  Vem.  729.  Gilb.  1 16. 130. 

(i)  2  Black.  1010.  [See  Feame,  C.  R.326.  Ist 

(c)  2  Vera.  43.  195.  ed.    Butl.  Edit.  213.] 

\d)  2  Vem.  362. 

(e)  2  Atk.  80.  92.     Bar- 
nard,  195. 
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1817«         a  devise,  and  where  the  person  who  was  decreed  to  take 
under  the  description  of  **  heir  male  of  the  body  of  the 
LEY*""*     "  testator's  grandfather/*  did  not  answer  the  description 
V.  of  heir  general.    There  is  an  exceedingly  learned  and 

and  Othen  ^^^^  argument  of  Mr.  Hargrav^Sj  (in  his  notes  upon 
Coke  Liitlet(m{a\)  to  show  that  Lord  Qmper  was  mis- 
taken in  that  case;  but,  whatever  respect  is  due  to  the 
opinion  of  that  gentleman.  Lord  Cowper's  decree  was 
affirmed  by  Lord  Hardmcke  afterwards;  and  has  since 
received  the  sanction  of  every  Court  in  Westminster 
Hall ;  for  the  same  doctrine  has  been  held  in  the  cases 
of  Wills  V.  Palmer  (ft),  in  Wall  v.  Blake  {c) ;  Burtenskaw 
V.  Weston  (ef ),  and  Goodlittle  v.  Pugh  (e) ;  all  of  them 
cases  which  establish  the  same  prdposition,  that,  though 
the  parties  do  not  answer  exactly  the  description  of 
heir,  yet  the  Court  may  construe  the  word,  as  every  man 
of  sense  would  do,  upon  that  which  appears  to  be  the 
intention  of  the  maker  of  the  deed.  The  case  of  Witts 
V.  Palmer^  particularly,  was  the  case  of  a  deed  owing  its 
eflfect  to  the  statute  of  uses.  See  also  Seymour  v. 
Yeates{f).  But  the  strongest  authority  upon  that  sub- 
ject is  the  opinion  of  Lord  Chief  Justice  Hale^  in  the 
case  oiPybus  v.  Mitfbrdf  which  has  been  already  re- 
ferred to,  and  which  was  also  the  case  of  a  deed.  And 
the  Courts  have  held  very  justly  (as  I  conceive),  in  cases 
of  deeds,  owing  their  operation  to  the  statute  of  uses, 
that  when  we  are  considering  what  is  the  effect  of  words, 
not  of  limitation  perhaps,  but  of  description,  there  the 
Court  will  look  into  the  whole  deed  to  see  what  is  the  true 
intent  of  it.    So  in  Bigden  v.  Vallier  (g).  Lord  Hard" 

(a)  24.  b.  n.  S.  (d)  Butler's  Fearne,  C.  R. 

(ft)  5  Burr.  2614.  2  Black.      App.  No.  1. 
687.  (e)  Ibid.  No.  2. 

(c)  1  Stra.  41.  (/)  Nelson,  Ch.  Rep. 

(g)  3  Atk.  734^ 
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foieke  says,   "  Though  we  may  be  bound  by  strict  rules       ^  181T 
of  law,  when  we  look  at  words  of  limitation,  yet  we  must, 
tor  other  purposes,  look  to  the  intent  of  parties." 
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The  doctrine  upon  that  subject  is  also  very  ably  laid      ^J:^!®" 
J         .     ,  ^  1.^     T     -.      ..^    »»   •    it.  I        and  Others, 

down  m  the  argument  of  Mr.  Justice  Gouldf  m  jnsna' 

▼.  Wigg{a),    The  single  question  here  is,  whether  we 

may  not  apply  the  rule  to  the  description  of  the  person 

intended  to  take;  for  here  the  words  are  not  words  of 

limitation,  but  merely  of  description.     And  I  humbly 

conceive  that,  if  this  case  was  now  before  Your  Honour 

on  a  bill  filed,  as  to  that  part  of  the  case  only.  Your 

Honour  would  be  of  opinion  that  there  was  sufficient  in 

the  deed  of  1781  to  construe  the  words,  <*  the  right 

"  heirs  of  Samuel  Bolle"  to  mean  such  as  should  be 

his  right  heirs  at  the  time  of  the  failure  of  the  prior 

estates. 

I  ought  also  to  observe  that  this  is  in  the  nature  of  a 
testamentary  deed,  the  author  having  reserved  to  himself 
the  most  ample  powers  of  revocation.  It  is  perfectly 
clear,  that  he  means  to  limit  his  estate  for  particular 
purposes^  wishing  at  the  same  time  to  preserve  in  his 
own  power  the  complete  dominion  over  it. 

1 1.  We  then  come  to  the  deed  of  1 794,  which  has  been 
called  a  Deed  of  Confirmation,  as  if  it  was  nothing  but  a 
mere  deed  confirming  the  estate  of  Lord  Clinton  against 
a  particular  claim ;  but,  instead  of  that,  it  is  an  actual 
conveyance  made  by  a  person  who  had  before  him  every 
means  of  forming  a  proper  judgment  upon  the  case. 
The  circumstance  of  Lord  Clinton  being  expressly 
pointed  out  in  this  deed  as  <^heir  at  law,"  ex  parte  matemd^ 
of  George  Earl  of  Orfbrd^  and  also  Baron  Clinton^  &c.  is 

(«)  1P.W.14. 
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material,  when  we  consider  that  he  derives  his  title 
through  Earl  George,  and  that  Earl  George  might  him- 
self have  claimed  the  title  of  Baron  Clinton^  in  case  be 
had  thought  proper.  His  intent  is  evident  from  this, 
that  he  meant  the  Walpcie  estate  to  go  to  the  descend- 
ants of  the  Walpole  ancestors,  together  with  the  title  of 
Orfordy  but  that  the  Clinton  estate  should  go  to  the 
Clinton  family,  which  must  be  deprived  of  it  unless  this 
construction  succeeds. 

The  deed  proceeds  to  deduce  by  recitals  the  pedigree 
of  Earl  George,  in  such  a  way  as  shows  that  Earl  Ho^ 
race  must  have  been  perfectly  well  acquainted  that  Earl 
George  was  the  heir  at  law  of  Samuel  Salle. 


Then,  what  were  those  uses  of  the  deed  of  1792  to 
which  the  estate  is  conveyed  by  this  deed  of  1794  ?  Some 
of  them  are  to  be  immediately  put  in  esse:  as,  for  in* 
stance,  the  raising  the  sum  of  j£34,000.  Therefore  what 
they  contend  is  this,  that  though  Lord  Or/&rd  having  the 
whole  of  the  facts  of  the  case  before  him,  thou^t  proper 
not,  merely  to  make  a  deed  of  confirmation,  limiting  it 
to  that  particular  objection  (which  he  might  have  done), 
but  to  make  an  absolute  conveyance  to  the  uses  of  this 
settlement,  yet  that  his  intent  was  merely  to  remove  one 
doubt ;  and  that  if  he  had  known  there  were  two  doubts, 
he  would  not  have  confirmed  it.  Now  this  must  be  con- 
sidered exactly  in  the  same  way  as  a  common  con- 
veyance^ owing  its  efiect  to  the  statute  of  uses ;  and, 
being  a  general  deed  of  conveyance,  it  must  be  con- 
sidered as  deeds  of  that  description  are  considered; — 
the  fact,  that  it  is  an  equitable  estate,  will  not  induce 
this  Court  to  put  a  different  construction  upon  it. 


But  then  they  say,  that  it  must  be  viewed  as  bdng 
made  under  a  mistake,  and  that  Lord  Orford  must  be 
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considered  as  a  person  ignorant  of  his  rights.    But  it  is         1817 • 

dear,  that  the  deed  laid  before  him  every  &ct  which 

could  have  enabled  him  to  form  a  correct  judgment  of  *'"*'^jy*^ 

his  rights;  and  can  it  be  said,  because  he  has  applied  ^ 

himself  only  to  the  removal  of  a  particular  doubt,  that    a^d  q^^* 

he  would  not  have  removed  another  if  it  had  been  set 

before  him  ? 

But  do  they  prove  that  Lord  Orfbrdiehoured  under 
a  mistake?  They  prove,  certainly,  that  he  was  a&- 
qnainted  with  one  doubt;  but  they  do  not  negative  the 
fact  of  his  being  acquainted  with  another;  and  the  Court 
will  not  presume  that  he  was  not  acquainted  with  it ; 
but,  suppose  it  would,  still  the  Court  must  ask  itself  this 
question:  If  Jfbrac^  Earl  of  Of/brd  had  been  acquainted 
with  this  second  doubt,  would  he  have  refused  to  eze- 
ctte  this  deed?  I  conceive  the. Court  cannot  come  to 
any  conclusion  of  that  kind ;  and  I  think  there  are  cases 
showing  very  strongly  what  is  the  opinion  of  the  Court 
under  similar  circumstances. 

In  Smith  v.  Maitland  (a),  the  question  was,  wheth^ 
there  was  sufficient  to  be  found  upon  the  will  to  satisfy 
the  Court  that,  if  the  testatrbc  had  known  of  the  powers 
she  would  have  done  otherwise?  The  Court  say,  we 
cannot  conjecture  what  she  would  have  done ;  so  I  say, 
here,  we  cannot  take  it  for  granted  that  Earl  Horace 
did  not  know  of  the  second  objection.  Your  Honour 
is  asked  to  presume  that,  if  he  had  known  of  this  ob- 
jection, he  would  not  have  confirmed  it  as  he  did  the 
first,  because  he  took  the  opinion  of  two  counsel,  who 
told  him  that  the  first  was  not  a  valid  objection.  But 
his  reason  for  confirming  it  is,  not  that  he  took  the  opi- 
nion of  counselj  bat  that,  whatever  doubts  ther^  might 

(a)  1  Ves.  jun.  362. 
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be,  he  wished  to  give  effect  to  the  intention  of  his  an^ 
ceston  There  is  another  case  upon  a  deed,  Doran  v« 
Mos8{a\  where,  though  the  Court  had  very  little 
doubt  that  there  had  been  a  mistake^  yet,  having  no- 
thing to  correct  it  by,  they  refused  to  do  it.  So  Burt 
V.  Barlow  {Jb). 

Mr.  Sugden  has  quoted  a  great  number  of  cases  upon 
this  subject  to  establish  a  proposition,  which  I  do  not 
mean  to  controvert ;  that,  where  a  person  has  executed 
a  deed  under  clear  and  apparent  mifitake^  the  Court 
will  correct  it.  Such  are  Lansdaam  v.  ljansdofa>n(c)f 
and  Bingham  v.  Bingham (d).  Pusey  v.  DeAowoerie{e)^ 
end  Cocking  v.  Pratt{f\  were  cases  of  gross  fraud 
practised  upon  the  parties. 

III.  Next  as  to  the  length  of  time.  The  Plaintiffs 
upon  the  record  are  l^ordiCholmondeley  and  Mrs.2>a»i^, 
but  it  is  expressly  stated  that  Lord  Chclmondeley  hais  no 
interest  except  by  some  sort  of  arrangement  with 
Mrs.  Darner.  Now  it  is  perfectly  clear  that  a  devisee 
cannot  bring  a  writ  of  right :  the  only  remedy  Mrs. 
Darner  could  have,  would  be  by  ejectment;  and  if  that 
is  not  brought  in  twenty  years,  there  is  completely  an 
end  of  it. 

Then  will  a  Court  of  Equity  interfere?  The  opinion 
of  Your  Honour  in  Beckfordv,  Wade{g)y  is  decisive  on 
that  subject — and  see  Bonny  v.  Bidgard  (A).  This  is  not 
a  case  of  fraud— it  is  the  case  of  a  person  who  has  been 
in  adverse  possession,  he  and  his  ancestors,  upwards 


(fl)  1  Ve8.jun.57. 
(h)  SBro.C.  C.4S1. 
(c)  Mos.  364. 
{d)  1  Yes.  126. 
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of  twenty  years.    Lord  Gremille  ▼.  Bl^k  (a),  was  not         1817. 
a  case  of  adverse  possession.    It  was  there  held  that 
there  coald  not  be  an  equitable  disseisin ;  but  no  person 
thought  of  arguing  that  an  adverse  possession  of  twenty  o. 

years  is  not  to  be  regarded  in  equity  in  the  same  man-  *^j  qI^* 
ner  as  it  is  at  law.  In  Band  v.  Hopkins  {b)^  Lord 
BedesddUy  after  first  observing  that  the  statute  of  limi- 
tations does  not  expressly  apply  to  proceedmgs  hi  equity,  , 
but  that  proceedings  in  equity  have  been  always  con- 
sidered as  affected  by  it,  says  what,  I  conceive,  amounts 
to  a  direct  authority  that  a  Court  of  Equity,  in  analogy 
to  Courts  of  Law,  will  q)ply  the  statute  of  limitations  to 
cases  of  adverse  possession. 

But  then  it  is  said,  that  this  is  not  a  case  of  adverse 
possession,  for  that  here  was  a  mortgage,  in  conse- 
quence of  which  we  were  only  tenants  at  will  to  the 
mortgagee^  and  the  other  party  was  always  entitled  to 
redeem.  Now,  supposing  this  had  been  a  mere  mort- 
gage term,  would  a  Court  of  Equity  have  done  more  than 
remove  the  term  out  of  the  way?  Would  it  have 
gone  on  to  declare  that  the  possession  shall  not  be  a 
bar?  In  order  to  support  this  doctrine^  they  must 
maintain  that,  in  all  cases  of  terms  for  years,  length  of 
time  can  be  no  bar,  and  thus  the  statute  will  be  ren- 
dered perfectly  nugatory.  But  the  fallacy  of  the  rea> 
soning  is  obvious.  When  a  party  has  taken  possession 
of  the  estate,  and  paid  the  interest  to  the  mortgagee,  he 
has  made  the  estate  to  all  intents  and  purposes  his  own 
both  at  law  and  in  equity,  unless  the  other  party  comes 
forward  within  the  twenty  years  iq^pointed  by  the  sta^ 
iute  of  limitations,  to  claim  his  rights.  Why  does  the 
Court  appoint  any  rule  of  limitation  at  all?    That  a 


(fl)  16  Ves.  224.  (J)  1  Scho.  A  Lef.  428. 
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1817.         man  may  not  be  allowed  to  take  advantage  of  his  own 
laches*   Why  does  a  Court  of  Equity  say,  we  will  adopt 
^^^  the  statute  of  limitations  as  onr  rale  ?    Because  no 

V.  other  rule  can  be  found  to  answer  the  principle  of 

^d  Ckh^^  analogy.  The  rule  of  limitation  must  always  be  a  rule 
of  positive  direction.  The  Legislature,  in  case  they 
had  thought  proper,  might  have  made  the  rule  thir^  or 
fifty  years,  but  they  have  made  it  twenty  years ;  and 
why  is  a  Court  of  Equity  to  judge  differently  from  the 
Legislature,  and  to  adopt  any  other  rule?  Then  it 
comes  to  this;  whether,  in  any  case  where  there  is 
a  mortgage  existing  upon  the  estate,  the  statute  of 
lihiitations,  or  the  analogy  which  the  Court  of  Equity 
borrows  from  the  Courts  of  Law,  must  not  be  applied  ? 
The  mortgagor  has  only  an  equitable  interest,  which 
the  mortgagee  has  a  right  to  demand  from  him ;  there- 
fore^ they  say,  the  tenant  in  possession  of  the  estate  is 
to  be  considered  as  tenant  at  will  to  the  mortgagee.  Is 
there  such  a  doctrine  in  onr  books?  Is  there  any  case 
to  be  found,  in  which,  when  a  Court  of  Equity  has 
removed  out  of  the  way  an  outstanding  term,  by  order- 
ing a  party  not  to  set  it  up,  the  Court  has,  nevertheless, 
out  of  its  mere  good  will  and  pleasure^  said,  the  party 
in  possession  shall  not  set  up  the  statute  of  limitations, 
but  the  other  party  may,  if  he  please,  take  thirty  years, 
or  fifty  years,  or  any  other  given  period,  as  the  limi- 
tation of  his  proceeding? 

The  cases  which  have  been  cited  upon  this  subject  do 
not  apply.  Lord  Pomfret  v.  Lord  Windsor  {a)  was  an 
equitable  charge  for  a  sum  of  money  which  they  said 
had  not  been  paid  for  twenty-seven  years.  The  party 
had  a  right  to  ask,  has  it  or  not  been  paid  ?  There  is 
no  statute  of  limitations  to  a  bond ;  there  is  no  statute 

(«)  2  Vc6.  483. 
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of  limitatioiis  to  a  charge  upon  an  eatate :  the  single         1817. 


question  was,  under  what  circumstances  will  the  Court 
presume  payment?     Payment  might  have  been  pre-  j^^^y 

sumed  from  length  of  time;  but  they  could  only  set  it  v. 

up  as  matter  of  presumption,  and  it  must  be  tried  as  a        i*  o^s 
question  offset,  just  as  in  the  case  of  a  bond.     In  Hat' 
fHOod  V.  Oglander  (a),  the  Court  only  removed  a  dif- 
ficulty as  to  the  trial  at  law  upon  the  express  ground 
that  thirty-two  years  is  no  bar  in  case  of  non^-payment 
of  rent.    Keane  v.  Deardon  {b)  only  proves  that,  as 
long  as  the  cesiuique  /rto^  continues  in  possession  of  an 
estate,  his  possession  is  the  possession  of  the  trustees; 
and  it  would  be  very  strange  if  any  other  rule  could  be 
adopted,  for  otherwise  a  cestui  que  trusty  if  he  continued 
in  possession  twenty  years,  might  make  the  estate  his 
own.    The  two  rights  are  completely  distinct,  ^d  die 
possession  of  one  is  the  possession  of  the  other.     But 
can  any  person  doubt  that  Lord  Clintorf^  possession 
from  the  death  di  George  Earl  of  Orford  was  completely 
adverse  to  the  other  party?     WUlis  v.  ShorraU  {c)  was 
a  case  where  a  testator  gave  a  power  to  raise  a  term, 
and  by  means  of  that  term  to  raise  a  sum  of  money ; 
and  he  charged  the  estate  with  the  payment  of  that 
sum  of  money.     The  party  in  possession  designedly 
levied  i^ne,  and  Lord  Hardmicke  said,  if  this  had  been 
a  mere  equitable  charge,  it  would  have  been  barred, 
but  the  power  was  not  barred :  it  was  a  case  of  justice 
in  which  the   Court  ought  to  interfere.     What  was 
that,  but  saying,  you  have  done  an  act,  by  levying  a 
fine,  which  has  deprived  the  party  of  his  immediate 
remedy ;  but  they  still  have  another  legal  remedy,  and,  9 

having  that,  the  trustee  shall  make  use  of  it  for  their 
benefit.    So  in  this  case^  I  am  perfectly  ready  to  admits 

(fl)  6  Ves.  199.  223.  (c)  1  Atk.  474. 

(b)  8  East,  248. 
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lS}ll  .      ^^^  ^^^  ^^®  ^^  argument,  that  the  circumstance  of 
Mrs.  Damef^s  being  barred  from  bringing  an  ejectment, 
would  not  deprive  her  of  the  power  of  bringing  a  writ  of 
V.  right;  bttt,  a»  devisee,  she  cannot  bring  a  writ  of  right. 

andOthen  '^^^*  '^^^  ^^^  ^^^  remedies,  (which  she  has  not,)  and 
only  one  was  barred,  then  would  this  case  be  analogous 
to  Willis  V.  Shorrall.  In  Havenden  v.  Lord  Annesky  {d% 
if  we  look  a  little  furtlier  than  to  the  passage  that  has 
been  cited,  we  shall  find  that  Lord  RedesdaWs  opinion, 
in  fact,  was,  that,  even  in  case  of  fraud,  the  parlies  ought 
still  to  come  within  the  twenty  years.  There  is  no  pre- 
tence to  say,  this  was  a  case  of  fraud :  it  is  not  attempted 
to  be  put  upon  that  ground';  but,  simply,  that  Lord 
Orfordvf as  ignorant  of  his  right.  It  is  their  business  to 
make  out  that  he  was  ignorant  of  his  right ;  and  this 
they  have  not  done. 

Heald. 
L  The  questions  to  be  considered  on  the  deed  of  1791 
are,  first,  whether  tlie  intention  we  contend  for  can  be 
made  out;  and  secondly,  whether  the  Court  will  con- 
strue  the  deed  according  to  that  intention? 

In  looking  at  the  deed  of  1781,  I  submit,  that  no 
person,  even  without  the  benefit  of  a  lawyer's  ^^ucation, 
could  have  doubted  what  was  the  intention  of  George 
Lord  Orford.  It  is  not  usual  for  a  party  to  a  deed  to 
describe  himself  by  his  pedigree.  It  is  still  less  usual 
or  customary  ihat  any  person  stating  his  pedigree  should 
describe  it  ex  paiie  matemd.  There  must  have  been 
-  ^  some  motive  for  such  a  peculiarity  in  this  instance ; 

and,  taking  it  for  granted  that  Lord  Orford  must  have 
had  some  motive,  one  is  not  surprised  afterwards  to  find 
a  recital  so  clearly  worded  as  that  in  the  deed  of  17BL 

{a)  2  Scho.  &  Lef.  633. 
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'^  Whereas,*'  (for  so  he  says  in  substance^)  <<  I  have  by         1817. 

^^▼irtiie  of  these  recoreries  obtained 'an  estate  in  fee 

**  which  would  otherwise  have  descended  to  my  heirs  ex 

**  parte  ma^em&f  1  am  desirous  that  the  same  should  con-  v* 

•*  tmue  and  remain  in  the  family  and  blood  of  Samuel     ^^q^^ 

^  Bolle"  Now  if  any  one  were  told  that  he  had  afterwards 

limited  that  estate  in  a  clear,  plain  way,  so  as  to  descend 

to  the  heirs  es  parte  matemds  would  he  not  say  that  the 

deed  was  founded  in  mistake?  That  the  framer  of  the  deed 

had  not  carried  into  eiifect  the  intention  of  the  settlor  ? 

Then,  if  the  intention  of  George  Lord  Orfard  to  settle 
this  estate  in  thefieunily  and  blood  of  the  BMes  is  per- 
fectly clear  upon  the  face  of  tlie  deed,  I  would  ask, 
whether,  independently  of  any  rule  of  law,  it  is  to  be 
considered  that  he  has  so  done  ?    At  the  date  of  the 
deed,  George  Lord  Orford  was  seised  in  fee  of  this  estate. 
It  is  impossible  to  suppose  that  a  man  seised  in  See- 
simple,  would,  without  cause,  wish  to  convert  that  fee* 
simple  into  an  estate  tail.    It  is  equally  impossible  to  take 
for  granted,  that,  being  seised  in  fee,  he  would  execute  - 
a  deed  of  this  solemnity,  and  take  so  much  pains  in  re* 
citing  the  instruments  by  which  he  acquired  the  property, 
for  the  mere  purpose  of  doing  that  which  he  might  have 
done  without  a  deed.     There  was  no  necessity  for   his 
making  a  deed  to  create  a  power  of  appointment,  any 
more  than  to  create  an  estate  tail.     He  must  then  have 
had  some  otJier  motive;  but  it  is  not  too  much  to  sa}% 
that,  unless  our  construction  of  the  deed  is  a  correct 
one^  he  meant  what  must  be  considered  a&  a  perfect 
nullity. — Then  is  the  intention  for  which  we  contend 
such  as  the  Court  can  carry  into  effect?    Or  will  the 
Court  rather  say  that  it  is  repugnant  to  some  rule  of 
Jaw — that  there  is  some  settled  rule  of  law  which  pre- 
vents the  Court  from  construing  the  deed  according  to 
the  clear  apparent  intention?    It  must  be  admitted  oa 
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all  sides,  that,  in  the  exposition  of  deeds,  the  intention 
of  the  framer  himself  is  to  be  regarded,  unless  the  ap* 
parent  intention  militates  against  some  rule  of  law.  And 
we  say,  there  is  no  rule  of  law  militating  against  our 
construction. 

I  find  that  in  not  one  of  the  cases  which  have  been 
referred  to,  as  fiir  as  I  can  judge,  is  there  any  rule  laid 
down  which  can  be  said  to  have  such  an  eflfect.  In  the 
case  oi  Fenmck  v.  Mitforth^  the  ultimate  limitation  was 
to  his  own  right  heirs,  not  to  the  right  heirs  of  another 
person,  not  being  the  ancestor  to  whom  any  particular 
estate  had  been  limited,  as  in  our  case*  Then  again, 
in  Pybm  ▼•  MU/brdj  (which,  I  confess,  if  Mr.  Sugden 
had  not  cited  it  on  behalf  of  the  Plaintifis,  I  should  have 
adduced  on  behalf  of  the  Defendants,)  Lord  Hale  cited 
a  case,  where  a  son  of  the  Testator's  brother  was  ad* 
mitted  to  take  under  a  devise  to  the  Testator's  heir 
male^  thou^  he  left  three  daughters,  because  of  the 
manifest  intention  of  the  Testator.  And  in  Beaumont 
v.  Yaies  (a),  the  son  of  a  second  marriage  took  under 
the  limitation  to  heirs  male  by  a  second  wife,  though 
there  was  issue  by  the  first  marriage,  the  settlement 
being  apparently  made  as  a  provision  for  the  children 
of  the  second  marriage. 

There  is  a  case  {Litt.  sect.  354.),  which  they  omitted 
to  state  on  the  other  sid^  although  they  expressly  re- 
ferred to  that  which  immediately  precedes  it,  and  there- 
fore the  omission  must  have  been  intentional.  ^  Also 
<<  if  a  feoffment  be  made  upon  condition  that  if  the 
*^  feoflfee  shall  re-enfeofi^many  mm  to  have  and  to  hold 
<<  to  them  and  to  their  heirs  for  ever,  and  all  they 
<<  which  ought  to  have  estate  die  before  any  estate  made 


(a)l  Ch.  Ca.  145. 
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*<  to  them,  then  ought  the  feoffee  to  make  estate  to  the         1817. 
'*  heir  of  him  which  snrviyes  of  them  to  have  and  to       ^^^^v^^^ 
«  holdio  him  and  to  the  heirs  of  him  which  surviveth."  Cholmomd«- 

LBT 
V. 

Jobson^s  case  is   another  which  I  also  consider  a      ^flfT^*^ 

Anil  (wnAVA- 

strong  authority  for  us.  In  that  case^  it  is  evident,  that 
the  Testator  could  not  intend  his  brother's  daughter 
should  have  the  land,  at  the  time  he  made  his  will, 
because  she  did  not  answer  the  description  given  by  his 
will,  and  therefore  was  not  within  his  intention. 

In  Doe  V.  Maxetfy  the  limitation  was  to  the  Testator^s 
own  right  heirs,  which  I  conceive  to  be  a  material  dis* 
tinction  from  the  present  case*  But,  notwithstanding, 
the  Judges  in  that  case  in  giving  their  decision,  unani- 
mously referred  to  the  intention.  CoUon  v.  Cobon  and 
Hodgson  V.  Ambrose^  are  cases  which,  if  Your  Honour 
shall  think  the  rule  in  Shelbys  case  has  nothing  to  do 
with  this,  are  wholly  out  of  the  question* 

Doe  V.  LawfOn^  and  Holknoajf  v.  HoUamay^  were  both 
cases  of  intention:  the  first  was  a  mere  point  of  coDf- 
Btruction,  whether,  by  the  next  of  kin,  were  meant 
those  who  were  next  of  kin  at  the  time  of  the  Testator's 
death,  or  at  any  other  time.  In  the  other  case^  Liord 
Ahaidey  «ays,  ^^  Unquestionably,  it  is  competent  to  a 
<*  Testator,  if  he  thinks  fit,  to  limit  any  interest  to  such 
*<  persons  as  shall,  at  a  particular  time  named  by  him, 
**  sustain  a  particular  character;''  and  then  he  proceeds 
to  aigue  what  was  the  Testator's  intention.  Most  of 
the  other  cases  which  have  been  cited,  ai^>ear  to  me  in 
the  same  light ;  as  White  v.  White^  Goodrighi  v.  WeUs^  ftc. 

It  IS  for  them  to  show  what  is  the  rule  which  they 
consider  as  so  inflexible;  and  it  is  for  us  only  to  point 
out  the  clear  ihanifest  intention. 


Cholmonde- 

LEY, 


^8£  CASES  IN  CHANCERY, 

1817.  IL  On  the  second  qaestion, — the  deed  of  1794  is  as 

particular  in  its  frame  as  tbe  deed  of  1781 :  there  is  no- 
thing omitted  in  it  that  is  at  all  calculated  to  show  the 
V.  intention  of  the  parties;    although,    by  some  words 

Clinton      introduced  at  the  end,  a  difierent  construction  has  been 
and  Others.  .ju         ^  ..    r  l.t 

attempted  to  be  put  upon  it,  from  what  1  conceive  to 

be  the  plain  purport  of  the  deed,  taking  it  from  the 
contents  and  looking  at  it  in  all  its  parts.  But  they 
say,  it  is  evident  that  Horace  Lord  Orford  did  not 
intend,  from  himself,  to  giye4o  Lord  Clinton  his  esutes; 
that,  on  the  contrarj',  he  intended  to  take  them  to 
himself,  if  he  could  properly  do  so;  but  that,  being  in 
the  dark,  as  to  the  effect  of  the  ultimate  limitation  in 
the  deed  of  1781,  and  not  knowing  that  he  could  ac- 
quire his  end  in  any  other  manner  but  by  the  deed  of 
1785,  as  a  revocation  deed,  he,  with  hi»  mind  in- 
tent upon  that,  and  that  only,  conceiving  he  had  no 
title  to  the  property,  gave  up,  in  fact,  nothing,  but 
merely  executed  this  deed  to  comply  with  the  wish  of 
Lord  ClifUon.  Now,  I  submit  that,  upon  the  face  of 
the  deed  itself,  it  is  quite  clear  that  this  was  not  the 
view  o{  Horace  Lord  Orford.  It  is  quite  clear,  he  was 
apprised  that  doubts  existed  as  to  the  effect  of  the 
deed  of  1785.  We  must  take  for  granted  that  those 
doubu  did  exist,  for  it  is  so  recited.  Besides,  Earl 
Oeorge  had,  by  the  deed  of  1781,  reserved  to  himself  a 
power  of  appointment.  He  meant  thereby  to  say, 
although  my  present  intention  is,  that  this  property 
should  go  in  the  family  and  blood  of  the  BoUeSf  yet  I 
may  change  it,  and  therefore  I  ^ill  reserve  to  myself  a 
power,  either  by  deed,  or  by  my  last  will,  to  alter  the 
whole  of  these  uses.  Earl  Horace  knew  therefore  that 
Earl  George  had  not,  in  1781,  made  up  his  mind,  that 
these  estates  should,  merely  in  de&ult  of  his  own  issue, 
go  to  the  fiunily  and  blood  of  the  Bottesy  at  all  events, 
hnt  that  he  had  reserved  to  himself  a  power  of  appcnntr 
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Cholmondb- 

LEY 


m^nt.    What  more  natural  than  for  this  B<^lenian9  in       ^ .  1317. 

I794»  to  say^  Do  not  call  upon  me  to  confirm  an  act  of 

George  Lord  Orfard^  unless  I  know  that  George  Lord 

Orford  died  with  the  intention  that  you  should  take  v. 

this  estate;  for  I  do  know  that  in  1781,  it  was  not  his      S.^U'7^'' 

and  Others, 
positive  intention  that  you  should  do  so. — He  reserved 

to  himself  a  power  of  appointment  oyer  the  estate,  and 
i^  therefore^  I  should  be  advised  by  counsel  that  George 
Lord  Orford  did  exerdse  that  appointment,  what  right 
have  yon  to  call  upon  me  to  carry  into  effect  his  sup- 
posed intentions?  I  submit  that  JSarl  Horace^  if  he 
was  at  all  actuated  by  notions  of  this  description, 
would,  of  course,  pursue  the  plan  that  it  is  stated  he 
did  pursue.  He  would  consult  Counsel  with  respect  to 
the  effect  of  that  deed — ^he  would  ascertain  whether 
Earl  George  had  or  had  not  revoked  the  deed.  How 
then  does  it  follow  that,  because  these  doubts  and  diffi- 
culties are  recited  in  the  deed,  for  the  purpose  of  ac- 
counting  for  it,  as  it  were,  that  all  the  Counsel  for  the 
Plsdnti£&  contend  that  Earl  Horace  was  ignorant  of 
this  question,  which  his  quick-sighted  successors  have 
discovered?  You  cannot  collect  that  from  the  recital; 
for  Earl  Horace  might  say,  I  know  the  intention  of  my 
nephew — ^I  know  it  was  his  intention,  in  J  781,  that 
you  should  take  this  estate — but  how  do  I  know  that 
he  died  with  that  intention  ? 

But  they  say  that  Earl  Horace  was  ignorant  of 
the  efiect  of  the  deed  of  1781.  Now,  I  do  not  ap- 
prdiend  that  the  Court  will  indulge  a  conjecture 
upon  that  It  may  be  that  he  was  ignorant  of  the 
ultimate  limition;  but  can  no  other  motive  be  at- 
tributed to  him?  If  he  had  siud,  «  I  am  willing 
•**  to  carry  into  effect  my  nephew*a  intention,  but  I 
**want  to  know  what  that  intention  i6;7-r-then  he 
would  have  taken  the  course  he  .did;  feut.if  he  had  said, 

Vol.  II.  U 
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1817.         **  I  am  determined  to  defeat  my  nephew^s  lotenticm/' 
^*^*^^*^^       then  he  would  have  looked  into  this  deed  of  1781,  and 
Cholmonde-  ascertained  whether  that  deed  was  a  legal  and  valid 
V.  deed,  as  against  himself;  and  his  omission  to  do  that, 

Clinton  must  necessarily  lead  one  into  a  belief/  that  he  knew  of 
the  effect  of  that  limitation.  Is  the  Court,  therefore» 
upon  that  mere  conjecture,  to  take  for  granted  that 
Horace  Lord  Orfard  was  ignorant  of  the  effect  of  that 
limitation  ?  Suppose  he  were ;  then  they  say  that  this 
CoQii:  would  rectify  the  deed  upon  the  score  of  a  mis- 
take in  Horace  Lord  Orford.  Now,  how  is  the  Court 
to  rectify  deeds?  Did  any  person  ever  hear  of  the 
Court  rectifying  a  deed,  upon  a  bill,  which  does  not 
state  one  word  in  it  concerning  that  deed,  and  prays  no 
such  relief? 

But  is  it  customary  for  the  Court  to  rectify  a  deed 
upon  conjecture?  Is  it  enough  for  them  to  say, 
^*  Horace  Lord  Or/brd  laboured  under  a  mistake?' 
Where  is  the  evidence  of  his  labouring  under. a  mistake? 

I  am  not  quite  disposed  to  acquiesce  in  the  opinion 
of  the  Court  being  willing  to  correct  deeds,  where  the 
only  ground  for  calling  upon  the  Court  is  mistake; 
,and  I  very  much  doubt,  if  the  case  was  strong  enough 
to  make  out  that  Horace  Lord  Orford  did  labour  under 
the  mistake  which  the  Plaintiff's  Counsel  contend  that 
he  did,  and  if  the  bill  were  for  that  purpose^  whether 
the  Court  would  rectify  it.  The  case  of  BU^ham  v. 
Bingham  was  somewhat  singular  in  its  circumstances; 
and,  although  cited  as  the  strongest  case  on  the  sub* 
ject,  does  not  appear  to  me  to  make  out  the  point;  but 
^  all  the  other  cases  fall  far  short  of  it,  being  upon  firaud 

or   misrepresentation.    And  see  Myddleton  v.  Lord 
Uim/on  (a),  Piifibi  v.  Beady  (6). 

(o)  9Vef.juB.S91.  (^)2Atk.591.     . 
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In  this  case,  there  was  no  mis-statement — nothing 
was  concealed — ^the  deed  was  recited  at  length — the 
parties  consulted  their  own  lawyers.  Horace  Lord 
Orfcrd  was  apprised  of  the  intention  of  his  nephew, 
and  he  says,  nevertheless,  **  I  entertained  a  doubt,  but, 
^  that  being  cleared  up,  I  now  come  to  convey,  according 
^  to  your  request,  all  the  estate  and  interest  I  have  in 
^  this  property."  But  then  it  is  said,  i(  Horace  Lord 
Orfbrd  knew  of  the  effect  of  the  deed  of  1781,  and  that 
Lord  Clinton  was  not  entitled,  by  virtue  of  that  deed,- 
to  this  estate,  still  he  took  care  to  guard  himself,  so  as 
to  be  able,  at  any  time,  to  claim  back  these  estates ;  and 
this  they  endeavour  to  make  out  by  reading  the  last 
words  in  this  deed,  wherein  the  estates  are  conveyed  to 
the  trustees  of  the  settlement  of  1792,  ^^  upon  such  and 
**  so  many  of  the  uses,  &c.  as  are  now  existing  unde- 
**  termined  or  capable  of  taking  effect  in  the  same 
^  manner  as  if  the  said  indenture  of  the  6th  of  June^ 
<<  1785,  had  not  been  made,  and  to  and  for  no  other 
"  intent  or  purpose  whatsoever.*'  Horace  Lord  Orford^ 
say  they,  only  meant  to  put  you  into  precisely  the  same 
situation  as  if  the  deed  of  1785  had  not  been  executed, 
and  guarded  himself  from  giving  you  a  larger  estate 
than  you  had  under  the  deed  of  1781. 


1817. 


Cholmondb* 

LET 

V. 

Clinton 
and  Others. 


Then,  if  they  had  filed  a  bill,  claiming  under  ^e 
deed  of  1781,  supposing  the  legal  estate  to  be  outstand- 
ing, and  that  they  had  a  mere  equitable  interest,  we 
should  say,  you  who  come  into  a  Court  of  Equity, 
must  come  with,  what  a  Court  of  Equity  calls,  clean 
bands.  A  Court  of  Equity  will  not  su£(er  you  to  keep 
back  the  information  you  have,  and  to  execute  a  deed 
which,  upon  the  face  of  it,  would  defraud  every  person 
who  had  any  thing  to  do  with  the  property*  "Von, 
Horace  l,ord  Or/brd,  have,  under  your  hand  and  seal, 
lepresented  yourself  to  hav^  known  that  tkhk  property 
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GaOLMOKDK- 
LBY 

V. 

Cliktok 
and  Others. 


descended  to  Lord  Clinton  according  to  the  intention 
of  Qeorge  XjotA  Or/brrf— whether  George  Lord  Orfbti 
did  so  intend  or  not — is  another  question ;  but  you  have 
yourself,  in  that  deed  of  1794,  represented  George  Lord 
Orford  to  have  such  an  intention,  and  that  the  estates 
had  vested  in  Lord  CUnton  in  consequence  of  such 
intention.  You  have  done  much  more,  for  you  have 
'  been  apprised,  and  stated  yourself  to  be  apprised,  of 
two  deeds  which  were  executed  in  tlie  year  1792,  imme- 
diately after  the  death  o{  George  Lord  Orford^  whereby 
these  estates  had  been  conveyed  and  settled ;  and,  by 
attempting  to  confirm  those  deeds,  if  you  have  any 
reservation  of  the  kind  imputed  to  you,  you  have  in- 
duced parties  to  advance  money  upon  hollow  security, 
and  have  yourself  led  them  into  it 


The  deeds  contained  powers  of  great  extent;  powers 
la  grant  leases  upon  lives  for  fines ;  powers  to  open 
mines;  power  to  raise  money  upon  mortgage;  powers 
to  sell,  for  raising  portions  and  a  jointure  fbr  Lady 
Clinton,  The  persons  who  advanced  their  money  upon 
such  provisions  would  have  reason  to  complain  if  Lord 
Orford  came  to  set  aside  that  deed.  How  could  Lord 
Orford  or  Mrs.  Darner  come  here  and  ask  to  have  this 
deed  set  aside,  without  making  any  one  of  these  parties 
a  recompense?  Is  the  firamer  of  that  deed,  who  has 
confirmed  the  settlement  of  179^9  to  set  it  aside,  with«- 
out  making  .good  the  money  advanced  ?  I  submit  that 
Horace  Lord  Orford^  having  executed  tkis  deed,  could 
not,  himself  come  into  a  Court  of  Equity,  years  after- 
wards, to  set  it  aside,  but  that  the  Court  would  have 
said,  as  Lord  ThurUm  did,  We  cannot  help  such  mis- 
take and  misapprehension— the  titles  of  people  cannot 
be  rendered  so  insecure.  You  did,  in  a  solemn  manner^ 
witK  every  instrument  before  you,  ratify  and  cMfthsi, 
what  you  cc«kceivid  to  be  the  intentbn  oi  George  hotA 
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O^ordi  persons  have  advanced  money  upon  that  secu-         ^^H 


rity;  and,  if  we  allow  them  afterwards  to  come  and  pet 

aside  the  deed,  we  are  rendering  the  property  of  indi-  j^^y 

viduals  insecure.    I  think,  therefore,  it  is  important,  it  v- 

should  not  be  understood,  that  this  Court  has  rectified     ^^"oj^erL 

deeds  on  a  mistake  only;   for  all  these  observations 

would  apply  particularly  to  a  suit  instituted  on  the 

ground  of  mistake. 

Now,  if  these  arguments  were  worth  any  thing  in  the 
year  1795,  they  cannot  be  weakened  when  we  con- 
sider that  'Horace  Lord  Orford  acted  under  this  mis- 
take (if  it  is  to  be  called  so),  and  acquiesced  in  it;  that 
he  did  nothing,  to  vary  the  deed  of  1794,  so  long  as  he 
lived;  that  he  did  not  leave  behind  the  smallest  reason 
for  any  person,  who  succeeded  him,  to  suppose,  that  he 
was  dissatisfied;  thiit,  accordingly,  we  find  Lord  CZin- 
ton  has  quietly  enjoyed  this  property  from  the  year 
1791;  raising  j£44,000  upon  the  security  of  it;  granting 
leases,  by  virtue  of  this  deed,  upon  fines  to  an  enormous 
amount;  exercising  every  act  of  ownership  for  the  space 
of  twenty  years;  involving  persons  so  numerous,  and 
having  such  vast  interests,  that  the  Court  cannot  see  iH 
this  suit,  to  what  extent  it  may  go.    Then,  when  all 
these  facts  are  coupled  together,  and  when  this  deed 
of  1794   is  not  attacked  till  the  end  of  twenty-one 
.  years,  they  think  their  cases  strong  enough  to  come 
into  this  Court,  and  say.  It  shall  all  fp  for  nothing — 
We  might,  at  any  part  of  this  period,  have  made  out 
a  strong  case  of  mistake,  and  have  come  and  set  aside 
thb  deed. — There  wa^  no  disability  upon  any  of  us  for 
any  part  of  that  time ; — ^yet,  as  if  it  were  for  the  purpose 
of  involving  this  property  to  the  greatest  possible  extent, 
we  will  not  come  till  the  end  of  twenty-one  years,  $nd 
then  we  will  come,  and  urge  our  complaint,  upm  f 
ground^  which,  if  there  is  any  thing  in  it,  would  as 
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Cholmonoe« 

LEY 

.  Clinton 
and  Otherg. 


much  induce  the  Court  to  interfere  at  the  end  of  two 
hundred  years  as  of  twenty, — ^that,  inasmuch  as  the  pro- 
perty is  in  the  mortgage,  and  the  mortgagee  is  willing  to 
be  redeemed)  the  property  is  ours. 

Can  any  person  suppose  that  a  Court  of  Equity  could 
listen  to  such  claims  as  these? — ^that  this  Court,  which 
has  so  often  refused  to  interfere  because  parties  have 
slept  upon  their  rights,  should  adopt  such  a  line  of 
conduct  as  to  say,  you  may  come  at  the  end  of  an  hun* 
dred  years,  because  you  were  originally  the  mor^^agee^ 
when  other  persons  have  sustained  the  characters  of 
mortgagor  and  mortgagee  in  the  interval?  Would  any 
man,  having  seen  that  another  has  advanced  money^ 
and  received  his  interest  from  time  to  time  from  A»  B^ 
having  seen  A.  B.  execute  all  acts  of  ownership,  and 
grant  leases;  having  seen  suits  instituted  in  the  Court 
of  Chancery  to  carry  into  effect  the  deeds  which  have 
been  executed  on  the  faith  of  these  transactions;  having 
seen  the  whole  property  accounted  for  in  the  Court  of 
Chancery  as  the  property  of  ^.  JB.;  having  seen  all  thisy 
would  any  man  hesitate  to  lend  his  money  upon  such  a 
title?  And  yet,  if  the  argument  of  my  learned  friends 
is  worth  any  thing,  that  sum  of  money  so  advanced, 
would  be  without  security,  and  the  mortgagor  would  only 
have  to  file  a  bill,  and  say.  Your  possession  is  my  poo- 
session,  and  consequently  I  have  a  right  to  redeem 
you.  You  have  lent  your  money  upon  a  bad  security; 
it  is  much  to  be  lamented,  but  it  cannot  be  helped;  the 
rightful  owner  cannot  be  defrauded  of  his  property,  and 
as  it  is  in  the  case  of  lessor  and  lessee,  (for  that  was  the 
expression  used),  you  have  no  redress* 


III.  I  will  now  say  a  word  or  two  as  to  length  of 
time.  I  will  not  dwell  long  upon  it;  but  I  apprehend 
that  this  Court  has  acted  throughout  by  analogy  to  the 
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«latate  of  Umitations.     I  forbear. to  comment  upon  the         IB17. 
argument  respecting  a  writ  of  right,  because^  I  think, 
it  is  conceded  that  Lord  CAolmondeley  has  no  title  what-  j^^y 

ever  to  this  property,  and  consequently  that  argument  v» 

fails.     The  fact,  of  the  estate  being  outstanding,  does    JJJ  OtSii- 
not  give  Mrs.  Darner  (as  devisee)  any  right  to  come  into 
a  Court  of  Equity  by  an  ejectment  bill  after  the  legal 
time  has  expired.    There  are  several  cases  to  the  con- 
trary,  and  I  have  heard  no  case  cited  to  stipport  it. 
The  doctrine  of  the  Court  upon  this  subject  is  not  of 
modern  date.     I  find  a  caae  as  long  ago  as  the  reign  of 
Charles  I.  (a),  where  the  Plaintiff  sought  to  set  aside  a 
conveyance  made  by  his  father  twenty  years  before,  and 
when  the  &ther  was  eighty  years  old  and  non  compos* 
The  Court  said,  they  would  not  try  the  question  of  non 
compos  after  twenty  years.     It  is  not  necessary  for  me 
to  consider  whether  the   Court  would  now  so  treat 
a  case  of  that  sort,  upon  a  clear  ground  of  fraud,  at  the 
end  of  twenty  years.    It  is  enough  that  the  Court  has 
looked,  without  any  statutable  direction  or  enactment, 
upon  the  subject  of  length  of  time  from  a  very  early 
period,  as  a  reason  for  refusing  to  interfere;  and  that 
this  has  been  followed  by  a  vast  variety  of  decisions, 
ever  since,  which  are  dispersed  throughout  the  books, 
and  has  been  carried  to  so  great  an  extent,  that,  where         * 
iniknts  have  had  beneficial  interests  in  matters  of  ac- 
count, they  have  been  barred  because  they  were  repre- 
sented by  the  administrators. 

Upon  the  whole,  I  submit  that  we  stand  firm  upon 
the  deed  of  1781 ;— if  not,  still  that  the  deed  of  1794 
would  completely  bar  the  interest  of  the  Plaintiffi,  and 
prevent  them  from  coming  into  a  Court  of  Equity  to  be 
relieved;— 'that  where  a  man,  (for  instance),  has  granted 

{a)  1  Cha.  Rep.  40. 
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a  piece  of  land,  and  aoother  has  built  a  house  upaa  it^ 
and  exceeded  the  boundary,  and  the  man  has  been  an 
eye-witness  to  bis  having  built  bis  house  beyond  the 
boundary,  the  par^  who  stands  by,  and  silently  permits 
that  to  be  done,  cannot  come  into  a  Court  of  Equity  for 
relief*  It  is  not  we  who  come  here  for  relie£ — We 
stand  upon  the  defensive  upon  the  title  which  we  have 
had  for  twenty-one  years.  And  lastly,  I  submit  that 
Mrs.  Darner  cannot  be  considered  even  in  the  same 
light  as  Earl  Horace  in  1795;  and  that,  standing  in 
the  situation  in  which  she  does,  they  do  not  make  out 
a  case  which  entitles  them  to  take  this  from  Lord 
Clinton  after  the  length  of  possession  which  has  been 
permitted 


Preston. 
It  is  not  my  intention  to  change  the  line  of  argument 
adopted  in  this  case^  so  that,  in  arguing  it,  I  shall  con* 
tend,  first,  that  Lord  (Pinion  has  a  title  on  the  sound 
construction  of  the  deed  of  1781 ;  secondly,  that  he  has 
a  title  under  the  deed  of  confirmation ;  thirdly,  that  he 
has  a  title  by  the  known  law  of  this  Court,  under  the 
head  of  acquiescence;  and,  fourthly,  that  he  has  a  title 
on  the  ground  of  lapse  of  time* 

I.  The  arguments  that  have  been  advanced  put  the  case 
on  a  ground  which  never  appeared  to  me  capable  of 
being  urged  with  success,  namely,  that  the  interpretatioa 
of  this  deed,  according  to  the  i^parent  intention,  is  pre- 
vented by  the  operation  <^  some  positive  rules  of  law. 
I  shall  therefore  axgue  those  rules  of  law,  and  ascertain 
whether  they  do,  indeed,  impose  upon  us  any  difficulty 
in  entering  into  the  mtention  of  the  grantor;  becana^ 
if  there  are  any  rulea  which  deny  the  power  of  this 
noblanan  to  give  the  estate  in  the  manner  be  has  dca%* 
I  am  prohibited  from  that  enquiry. 
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Hie  difficulty  stated  is  of  this  natare ;  that  there  are         18ir. 
mles  of  law  which  deny  to  a  man  the  power  of  granting       ^^V^^ 
10  the  right  heirs  of  his  ancestor.    They  mast  go  to  the  Cholmombu- 
whole  extent  of  that  position  to  support  the  argoment;  «. 

and  I  am  not  aware  of  any  rule  ci  law,  or  any  authority,  J^V'''^*** 
to  bear  them  out.  If  they  argue  that  a  man  Cannot 
grant  to  himself  and  therefore  as  Gaofj^e  Earl  of  O^bri^ 
the  grantor,  was  in  this  instance  the  right  heir  otSamud 
MMe^  the  limitation  is  Toid,  I  can  understattd  the  pro» 
position ;  but  I  should  still  deny  its  application.  For 
the  purposes  of  the  aigument,  I  am  willing  to  admit 
that,  if  diese  limitations  had  been  found  in  a  deed  at  the 
connnon  law,  and  if  the  grant  had  been  to  the  ri^^t 
heirs  GlSatmiel  Boiler  while  Lord  Orford  was  right  heiiv 
upon  a  rule  of  law  too  well  known  to  require  illustration, 
it  would  be  impossible  he  ootild  take  under  his  own  grant. 
But  these  limitations  are  to  be  foimd  in  a  conveyance  to 
uses;  nor  is  there  any  legal  iz^pediment  to  the  owner  of 
an  estate  granting  to  ike  4$se  of  himself,  oTt0  the  tM  of 
the  heirs  of  his  body. 

I  admit  tiiat  he  cannot  make  his  rijght  heirs  pur- 
chasers in  a  eonv^aaee  to  uses;  but^  in  this  cas^  the 
limitation  is,  not  to  his  own  right  heirs,  but  to  the  right 
heicB  of  j&Mie/ JSoIfehisancestm*. 

I  admit  that,  if  this  had  been  a  grant  to  Lord  Ot^df 
with  remainder  to  the  heirs  <^  his  body,  with  remainder 
to  his  right  heirs  on  the  part  ci  Samuel  Rotte^  the  doo* 
trine  in  SheU^%  case  would  apply ;  but  will  diey  say,  that 
a  man  cannot  grant  an  estate  of  inheritance  if  he  keeps 
within  the  bounds  of  succession  ? 

Bnt  they  say,  first,  this  is  agrant  to  the  right  heirs  of 
Samuel  BoOe^hord  Orford  was  fajmedf  the  right  heir 
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— such  a  limitation  is  therefore  void,  or  it  is  his  odd  re« 
version.  Now  I  deny,  first,  that  it  is  void ;  and  next, 
that  it  is  his  old  reversion.  It  is  not  a  limitation  to 
himself  and  bis  right  heirs,  but  to  the  right  heirs  of 
another  person.  Now,  if  this  limitation  had  been  found 
in  a  deed  at  the  common  law,  it  would  be  good.  All 
the  cases  admit,  there  may  be  a  grant  to  a  man  for  ]if% 
remainder  to  the  right  heirs  of  another.  A  fortiori^  a 
man  may  limit  to  himself  for  life,  with  remainder  to  the 
right  heirs  of  another.  Then,  as  to  the  intention, — ^the 
doctrine  of  resulting  uses,  (which  is  not  a  rule  of  iaw 
but  of  equity,)  shows  the  regard  paid  to  intention ;  as 
the  Court  there  acts  on  the  presumable,  frequently  ia  ' 
opposition  to  (what  may  appear)  the  express  intention. 


The  question  then  is,  whether  the  intention  requires 
that  this  limitation  *^  to  the  right  heirs  o(  Samuel  BMe^ 
by  way  of  use,  should  give  a  vested  estate  to  Lord  Or^ 
fordf  as  the  then  .right  heir,  or  to  the  person  who,  after 
the  determination  of  the  prior  estates,  should  answer  the 
description.  1  am  to  contend,  that  the  estate  was  to  vest 
in  the  person  who,  at  the  death  of  Lord  Orfbrd^  aiid  the 
failure  of  his  issue^  should  answer  that  description. 


Now,  in  order  to  show  that  it  vested  in  Lord  Orfbrd^ 
they  are  obliged  to  resort  to  certain  rules  of  law.  They 
say,  the  law  favours  the  vesting  of  estates.  I  admit  it, 
but  with  its  due  qualification,  that  is,  when  the  intention 
of  the  grantor  requires  it.  I  do  not  deny  that  the  law 
favours  the  principle,  nor  do  I  deny  the  simplicity  of  the 
law,  which  has  been  so  much  commended;  but  I  infi- 
nitely more  admire  the  policy  of  present  times,  which 
favours  the  intention  of  men  to  give  an  estate  as  they 
think  fit,  and,  in  spite  of  rules  of  tenure,  directs  that 
intention  to  be  observed. 


$ind  Othen. 
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[See  Lord  C  J.  Witte^%  judgment  in  Smith  dem.         1B17. 
Dormer  v.  ParJchurst  (a)].  _, 

I.ST 

Before  I  enter  into  an  examination  of  the  deeds,  I  mM  v. 

state  a  few  authorities  to  show  that  it  has  not  been  con-  ^^a^J^JL 
sidered  so  dear  as  it  is  said  to  be,  that  fechnical^ords 
shall  uniformly  receive  their  native  genuine  signification. 
In  Spark  v.  Spark  (6),  a  gift  was  made  to  a  man  for  his 
life,  with  remainder  to  his  executors ;  and  the  Court  d^ 
termined  that  the  remainder  vested  in  him.  But  in  the 
case  of  Archbishop  Cranmer  {c\  he  gfive  to  himself,  with 
remainder  to  bis  executors;  and  at  the  end  of  the  re*- 
port  of  the  former  case  (which  is  quoted  by  Gilbert)^  is 
the  following  observation :  <<  Note^  that  in  this  case 
<<  Walmsley  said,  the  difierence  between  this  and  Chm* 
<<  mef's  case  is,  because  it  is  there  limited  by  way  of  use, 
**  ( as  it  is  here)  and  by  the  party  himself— so  he  shows 
<<  his  own  intent,  that  it  should  not  vest  in  himself  but 
**  in  his  executors.  But  here  the  limitation  is  by  a 
«<  stranger,  wherein  there  is  not  any  intention  appears 
<«  but  that  it  should  vest  in  the  lessee  himself;  and  by 
<<  this  difference  all  the  books  are  reconciled."  Now  I 
wQl  venture  to  say,  that  a  single  case  cannot  be  found  to 
contradict  this,  nor  which  bears  so  strongly  and  forcibly 
upon  the  present. 

It  will  be  objected,  that  there  is  a  difference  in  the 
construction  of  deeds  and  wills ;  but  I  deny  this ;  with 
a  single  exception, — that,  in  the  case  of  a  deed,  technical 
words  must  be  used  to  give  an  estate  more  than  for  life 
only.  In  Wheatley  v.  Thomas  {d)^  in  investigating  the 
question,  whether  right  heirs  will  take  after  the  attainder 
of  the  parent,  it  was  put  in  this  way;  that,  because 

(fl)  Willes.  SS2.  (c)  Dyer,  809. 

(»)  Cro.  Eliz*  666.  {d)  Keble,  349. 
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181?.        the  blood  vuw  be  YestoreSi  a  limitation  to  die  xkrlit  beir$ 

nutu  be  good. 
Cholbtokob- 

V.  If  a  man  limits  an  estate^  held  by  the  or£nary  free- 

JE^'nlklJli  ^^^^  tenure,  to  his  right  heiw  in  Borough  English,  though 
Sn  an  ordinary  case  it  would  vest  in  the  common  lav 
heir,  in  this  case  it  will  Test  in  the  heir  of  Boroi^k 
Ef^tish  by  force  of  description  (a).  And  in  Hodgson 
T.  Busaey  (6),  Lord  Hardmcke  says,  *<  Notwithstand* 
**  ing  they  sound  like  words  of  limitation,  yet,  up<Mi 
<<  circumstances,  and  the  intention  of  the  parties,  they. 
^  may  be  construed  words  of  purchase.''  And  he  re- 
ferred to  the  cases  of  Lide  ▼.  Gray  (c),  and  others,  most 
distinctly  establishing  the  proposition  that,  though  the 
wtMrds  ^  heirs  of  the  body,**  standing  j»^  je,  will  give 
an  estate  of  inheritance^  ye(^  taken  in  context  with  the 
other  parts  of  the  deed,  they  may  become  words  of  pur- 
chase, and  give  the  estate  to  the  person  answering  that 
description. 

So  in  Bert^ori%  case  (tf ),  words  formeriy  held  to 
create  an  estate  in  fee^  werefaeld  to  convey  an  estate  taiL 
See  the  reasoning  of  the  Court  in  that  case. 

But  all  the  doctrine  that  has  been  advanced*  about 
the  &vouring  of  the  vesting  of  estates,  is  in  direct  oppcH 
sttion  to  the  principle  in  Baldwin  and  Karoer^  and  other 
cases  which  were  lately  brought  before  the  Court  in  the 
aii^uments  of  the  case  of  Mogg  v.  Mcgg  (^),  to  show 
tfaat^  in  some  instances,  a  rule  of  law  may  control  tibm 
intention  of  the  party,  but  that  the  intoUion  of  the 
party  diall  prevailf  if  it  can,  consistently  with  iJie  rule 

(a)  Counden  v.  Ckrk,  Hob.  {c)  Sir  Thomas  Jones,  114. 
SI.  See  Feame. 

(h)  8  Atk.  89.  {d)  7  Bep.  155. 

(e)  Ante,  vol.  i.  654.  677. 
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of  bmr.    In  Baldmn  v.  Karoer^  as  in  Mogg  ▼•  Maggf 
diere  was  an  estate  devised  to  a  class  of  persons,  and  it 
was  contended  that  it  must  Test  in  them  immediately  on 
the  death  of  the  testator ;  but  the  Court  said,  «<  No— 
**  there  is  a  general  intention  in  fiivour  of  a  large  class 
'*  of  persons,  and  all  persons  who  shall  come  m  esse, 
<<  and  can  take,  shall/'    The  doctrine  goes  further,  as 
was  proved  in  Mo^  v.  Mc^  i  fi>r»  if  the  devise  be  bjr 
way  of  nse^  and  not  fettered  by  the  common  law  doetnne 
of  remainders,  the  estates  shall  not  vest  immediately,  bnt 
shall  open  to  admit  those  who  can  answer  the  descriptioa 
at  any  time.    Therefore,  I  am  altogether  to  deny  that 
there  is  any  such  principle^  or  any  such  role^  as  a  ge« 
neral  rule,  that  estates  shall  vest  immediately,  because 
they  might  vest  by  putting  on  thema  oonstruction  con- 
trary to  the  intention.    I  say,  the  sound  mle^  and  that 
on  which  I  will  rely  in  this  case,  is,  .that  you.  must  first 
find  the  intention,  and  thai  enquire  whether  it  is  con* 
sistent  with  the  rules  of  law.    If  it  is  inconsistent  with 
the  rules  of  law,  it  must  fail ;  but  if  there  be  no  nde  of 
kw  to  defeat  such  a  limitation,  so  considered  according 
to  the  intention,  that  intention  shall  avail.    And  this 
doctrine  is  acknowledged  by  Lord  Cdte. 


iai7. 


Caoftiroivoa- 

Clintoit 
and  Oihera. 


There  is  a  most  elaborate  judgment  on  this  point  in 
Crone  v.  Odell  (a).  And  see  MtnskuU  v.  MmsiodU  (&), 
Detrbison  v.  Beaumont  (r),  Newcomen  v.  Bariham  (d). 
Perrman  v.  Peirse  (e),  whidi  was  cited  from  JZoUe,  is 
d^rently  reported  in  Pn&ner,  where  it.  is  said  the  Court 
held  that  the  express  estates  given  to  the  two  daughtecs 
'<  excluded  them  and  their  issue  to  take  any  other  estate 


(a)  1  Ball  and  B.  449* 

{h)  1  Atk.411. 

(r}i  P.W.«».  !2Eq.ab. 


SSI.     See  Feame's  C.  R. 
320. 

(tf)2  Vcm.«9. 

(r)Fahnw9M.W8. 
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<<  by  implication;"  and  so  all  belonged  to  the  elder 
daughter,  who  had  no  provision,  in  exclusion  of  the 
others  who  answered  the  description.  The  case  cited 
from  lAUleion  (sect  354.)  is  founded  in  principle;  and 
the^reason  assigned  by  Lord  Coke  is  exactly  consonant 
to  the  doctrine  I  am  now  asserting,  viz.  to  give  effect  to 
the  intention.  The  same  principle  holds  good  in  the 
case  of  a  gift  for  life,  with  remainder  to  the  right  heirs 
of  a  woman,  which  vests  in  the  person  who  answers  the 
description,  and  becomes,  through  him,  transmissible  to 
his  heirs  ex  parte  patemdj  in  consequence  of  the  rule 
that  you  cannot  limit  an  estate  so  as  to  descend  to  the 
maternal  line. 


It  is  said  that  our  construction  will  not  answer  the 
intent,  because  you  may  happen  to  meet  with  a  person 
who,  though  a  Bolle^  may  transmit  the  estate  to  a  7V^- 
Jiuis.  Why  not  ?  because  the  rule  of  law  intended  it— 
because  the  rule  of  law  imposes  it  as  a  necessary  conse- 
quence. But  our  enquiry  is,  who  is  to  take  by  purchase 
under  this  gift  ?  The  law  is  satisfied  if  you  have  once 
found  the  right  heir  of  Samuel  BoUe^  who  can  take  by 
virtue  of  this  limitation. 

It  is  said,  what  was  the  value  of  this  limitation,  being 
made,  as  it  is,  revocable  at  pleasure, — ^that  an  intention 
must  be  inferred  from  it  contrary  to  the  express  words? 
But  is  not  a  will  essentially  revocable?  And  shall  it 
be  said  that  the  intention  of  the  testator  is  therefore  not 
to  prevail? 


In  the  recitals  of  this  deed.  Lord  Orfbrd  gives  him- 
self a  designation  and  character,  which  must  have  been 
part  of  the  motive  to  introduce  the  subsequent  pro- 
visions. He  recites  himself  to  have  descended  from  a 
BoUci  he  recites  the  mode  m  which  he  acquired  the 
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property ;  bat  he  stops  short  at  the  point  of  the  limit-         IBIT. 
ations  in  the  will  to  JoAn  and  &{mt^Z22aUf— the  strongest 
evidence  that  Lord  Orford  had  not  in  his  contemplation  j^^t 

to  put  the  estate  in  a  line  of  succession  with  reference  to  v- 

them ;  and,  whether  he  had  or  not,  is  not  material  on  the     -^d  OAeilL 
present  occasion,  for  the  Plaintiffs  must  recover,  if  they 
do  recover  at  all,  on  the  strength  of  their  own  title,  and 
.not  on  the  weakness  of  ours. 

There  is  another  point  in  this  case,  to  which  we  are 
led  by  Lord  Macclefield^s  observations  in  Haasard  v.  The 
Earl  oi Suffolk  (a),  where  he  says,  <<  Equity,  even  for 
<<  younger  children,  supplies  the  want  of  a  surrender  of 
^^  a  copyhold,  and  puts  them  on  a  level  with  creditors, 
<<  taking  it  to  be  a  debt  by  nature  from  a  father  to  pro- 
<<  vide  for  all  his  children.  But  is  it  not  a  stronger  case^ 
<<  where  the  King  has  bestowed  an  honour  on  a  family, 
"  whereby  the  heir  of  the  family  is  consiliarius  natus^  ' 
<<  and  sits  as  a  Judge  in  the  highest  Court — ^the  House 
*<  of  Lords?  Surely  it  is  incumbent  on  the  ancestor 
<<  to  have  some  provision  for  the  maintenance  of  the 
<<  honour,  and  looks  like  want  of  gratitude  to  the  Crown 
**  (from  whence  this  honour  did  arise]  tg  leave  it  naked, 
<<  especially  where  the  ancestor  bad  a  great  estate  in  his 
**  power,  and  has  given  it  from  this  Earldom."  Now, 
in  this  case,  Lord  Orford  not  only  had  the  estate,  but  he 
had  it  from  the  family  in  which  he  knew  the  claim  to 
this  barony  to  reside.  And,  as  Lord  Kenyan  says,  in 
Sapsfordy.  Fletcher  (i),  <<  It  is  incumbent  on  a  party  * 

**  who  wishes  to  establish  a  rule  contrary  to  all  justice 
*<  and  equity,  to  produce  some  authority,  showing  that  ^    ' 
«  there  is  an  inflexible  rule  of  law,  established  in  oppo- 
^*  sition  to  justice.** 


(a)  3  P.  W.  177.  (i)  4  T.  B.  Sit. 


ClfOLBCOKO£^ 


and  Othtii. 
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1S17.  Tfaeih  after  having  introduced  this  recital,  and  after 

kavtng  staled  thai  he  had  sufFered  a  common  recovery, 
'mt"'"^  Lord  Orfbrd  puts  a  negation  upon  bis  own  right,  by 
«.  saying,  <'  But  the  swd  George  Earl  of  Orfbrd  is  willing 

Jui^  nii^!L  **  ^^^  desirous  that  the  same  premises  should  continue 
^  and  remain  in  the  &mily  and  blood  of  the  said  Samuel 
^  BMe.^  He  could  not,  by  any  artificial  means  what- 
soever, have  shown  a  more  express  negation  of  the  right 
heirs  of  the  Walpotes^  than  by  these  important  words. 
And,  when  connected  with  the  words  which  follow, 
^  In  consideration,  &c''  they  amount  to  the  clearest  de- 
monstration of  an  intention  to  give  to  the  right  heirs  of 
Samuel  BtMe^  as  descriptive  of  other  persons  than  him- 
self. Now,  that  a  recital  is  to  be  taken  into  consider- 
ation up(m  theconstruction  of  deeds,  appears  from  several 
cases.    See ,  Moore  v.  Magratk  (a). 

But  it  is  said  the  deed  does  nothing.  In  my  view,  it 
does  every  thing.  It  was  Earl  Georgtfs  intention,  while 
he  lived,  to  keep  as  much  dominion  as  possible  over  the 
property,  at  the  same  time  marking  his  destination  of  it, 
after  his  death,  to  those  for  whom  he  was  bound  to  pro- 
vide. And  then  after  advancing  the  rules  of  law  in  op- 
position to  our  going  into  the  intention,  they  pretend 
that  this  is  a  gift  to  himself.  Does  he  name  himself  in 
it  ?  Does  he  not  say^  it  is  not  for  himself,  but  for  his 
relations  ?  Does  it  not  mean  to  provide  for  the  RoUeSj 
and  not  for  the  Walpoles  ? 

But  they  say,  '<  It  is  worth  nothing ;  it  was  all  left  in 
•«  his  own  power."  Granted.  It  was  what  he  meant 
He  merely  says,  "  I  will  not  trust  to  the  chances  of  ac- 
•*  cident— I  may  die  unprepared— I  will  make  a  testa- 
"  mentary  deed,  (as  it  has  been  properly  called,)— I 

(«)Cowp.9. 


and  Others. 
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*«  wttl  make  a  provision,  by  which,  if  I  shall  die  with-  1817. 

<<  out  issuer  and  without  wpointment,  this  estate  shall 

^         *     *U      -D^i     »»  C«OLMONI>K- 

^<  go  to  the  RoUes.  j^^^ 

They  say,  that  is  very  singidar—he  does  not  desig-  ^^^  nJi^^ 
oate  any  person^  But  it  is  enough  for  me  that  he  does 
not  designate  himsel£  If  the  limitadcm  bad  been  to 
himself  and  his  right  heirs  on  the  part  of  Samuel  Botle, 
I  am  ready  to  €onfess  that  the  rule  of  law  would  be  too 
strong  for  the  intention;  but  no  rule  of  law  can  be  pro- 
duced to  defeat  the  intenticm  in  this  instance.  To  have 
given  it,  by  name,  to  any  person^  would  have  been  to 
defeat  the  object  The  very  design  was,  that  this  pro- 
perty should  go  over,  at  the  moment  of  the  failure  of 
Lord  OrfiwtTs  issue,  to  the  person  who  should  then  fill 
the  dignity^  an.d  require  the  property  to  support  it. 
Wisdom  itself  could  scarcely  have  framed  a  limitation 
better  adapted  to  answer  the  purpose  for  which  it  was 
designed.  I  never  saw  a  ease  so  strcmg  in  point  of  in- 
tenticm. Nothing  but  some  rule  of  law  can  defeat  it ; 
and  there  is  no  rule  of  law  to  raise  an  impediment  to 
the  observance  of  it. 

**  In  obscure  and  dark  sayings,  we  are  to  judge  ac- 
<*  cording  to  that  which  is  most  likely  (a).''  If  this  were 
a  gift  to  himself,  what  good  would  it  do  him  ?  Would 
it  give  him  more  than  he  had  already?  it  would  be 
absurd  to  give  to  himself,  especially  with  the  objects  he 
had  in  view.  The  matter  of  course  was  to  provide  for 
the  blood  of  the  BoUeSy  in  such  a  manner  as  that,  after 
his  death,  he  should  have  put  the  estate  ia  a  proper 
Older  of  succession ;  and  he  has  done  so« 

But  it  is  said,  we  cannot  fix  the  time  of  the  limitation 
vesting;  and  therofore  it  is  void  for  nocatitinty*    To 
(a)  Shepp.  Touchst.  ubi  suprd. 
Vol.  II.  X 
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y^^}]^  this  I  answer,  that  by  law  and  justice,  the  Conrt  is  ta 
Cholmonde-  ^"^  ^"*  *  construction,  unless  it  is  impossible  to  put  a 
construction  upon  it.  If  it  be  capable  of  any  construc- 
tion, it  is  the  duty 'of  the  Judge  to  find  it  out,  as  Lord 
HardwicJce  did  in  MinshuU  v.  MinshuUy  and  as  Judges 
in  all  times  have  done.  <*  The  sense  of  words  is  to  be 
'<  sought  out  by  the  calls  and  occasions  of  speaking  them. 
^^  Verba  debent  intelligi  secundum  subjectam  maieriamy 
Now  what,  in  this  case,  were  '*  the  call  and  occasion  of 
"  speaking?'  To  provide  for  the  settlor's  relations  of 
the  blood  of  the  BoUes.  He  has  not  provided  for  them 
in  any  manner,  unless  this  is  a  provision. 


There  never  was  a  case  that  has  less  bearing  than  that 
of  Moselley  v.  Massey  (a),  because  the  Judges  showed 
most  clearly  that  there  was  a  total  absence  of  intention; 
the  mind  was  active  with  reference  to  other  points  of 
the  will,  and  was  passive  in  reference  to  the  gift  *^  to  the 
"  right  heirs."  I  will  mention  another  case  to  show 
that  words  are  not  inflexible, — that  rules  of  law  will 
bend  to  the  intention.  In  the  case  of  Boe  v.  Quaffs 
ley  {b)f  a  devise  to  the  right  heirs  of  husband  and  wife 
was  held,  from  the  relation  of  the  parties,  to  be  a  gift  to 
the  right  heirs  of  their  bodies,  and  that  the  children 
took  by  way  of  purchase.  That  is  enough  for  my  pur- 
pose, wliich  is  to  show  that  there  is  no  magic  in  words. 
¥ou  must  find  out  the  intention,  and  give  it  effect,  and 
then  you  become  wise  expositors. 

In  Worsley  v.  Johnson  (c)^  the  wife  was  excluded  fi:t)m 
taking  under  the  statute  of  distributions,  by  a  restricted 
sense  of  the  word  ^<  relations;"  because  it  was  impro- 
bable the  testator  could  have  meant  her  to  take,  having 


<a)  8  East,  14<9. 
(b)  1  T.  R.  630. 


(c)  S  Atk.  761. 
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before  given  ber  an  estate  for  life.     So,  in  this  case,  no-       ^  2£lll 

thing  can  be  more  improbable,  nay,  more  absurd^  than 

to  thiak  that  Lord  Orford  was,  by  this  gift,  providing 

for  himself  under  the  description  ^*  ri^ht  heirs  of  Samtiel  v< 

«  BoUeJ'    He  had  already  provided  for  himself  in  every     ^JJ'^,^^^. 

way,  by  giving  himself  an  estate  for  life,  and  a  provision 

for  all  the  descendants,  with  a  power  to  do  what  he 

pleased  with  the  property.    In  every  case  of  a  gift  to  a 

man's  right  heirs,  the  intention  is,  to  give,  not  to  the 

man  himself  but  to  the  persons  who  shall  be  his  right 

heirs;  and  it  is  only  by  virtue  of  a  rigid  rule  of  law,  (as 

when  it  happens  to  &11  within  the  rule  in  SAellt/s  case,} 

that  the  intention  is  disappointed. 

11.  Tlie  deed  of  1 794*  is  not  a  Release,  but  an  absolute 
Conveyance.  If  they  say  it  is  a  Confirmation  in  point 
of  title,  the  answer  is,  that  a  Confirmation  can  have  no 
condition  annexed  to  it  by  law.  If  they  say  it  is  a  Con- 
firmation for  a  limited  time,  I  answer  that  they  are  mis- 
taken again ;  because  it  is  clear  from  Littleton  (sect.  519.) 
that  if  a  man  confirms  for  life,  it  is  an  effectual  deed  to 
confirm  in  fee ;  and  Coke  says,  the  reason  is,  that  a  con- 
firmation to  a  disseisor  in  tail,  or  for  any  particular 
estate^  is  of  the  like  force  as  a  release.  [See  also  sec- 
tion 521.]  But,  if  they  insist  on  the  recital  in  this  deed, 
as  limiting  its  operation,  let  them  at  least  give  us  the 
benefit  of  the  recital  in  the  deed  of  Settlement. 

This  is  a  Confirmation,  not  only  to  Lord  Clinton^  but 
to  all  the  branches  of  his  family.  It  was  made  on  the 
occasion  of  an  attempt  to  raise  money,— a  circumstance 
which  will  be  strongly  pressed  by  the  Counsel  for  the 
mortgagees.  It  is  not  pretended  that  we  knew  of  any 
defect  in  our  title;  and  then  it  is  said,  thb  deed  is  no- 
things—it is  cut  down  by  the  restrictive  words.    Are  we 
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to  weigh  th^m  in  scales?    Are  we  to  give  ihem  one 
meaningi  when  they  uxt  capable  of  another? 

The  deed  itaelf  recites^  that  <'  doobts  bad  amen*" 
We  must  suppose  that  £arl  Horace  participated  in  thoae 
doubts;  and,  so  participating,  he  nevertheless  execntea 
the  deed  to  remove  them.    How  can  it  be  said»  that  he 
knew  the  doubts  were  nugatory,  and  that  be  there- 
fore confirmed  the  estate,  meaning  to  do  iK^ng  but 
to  make  a  show  of  generosity  at  no  esqpense?    On  tbe 
contrary,  the  execution  of  the  deed,  for  the  purpose  of 
removing  any  objection,  is,  of  itself^  the  strongest  evi- 
dence that  he  would  have  done  the  same  if  be  bad 
known  of  the  existence  of  the  other  objection.    Take 
the  recitals  together,  and  what  do  they  amount  to? 
<*  I  admi^  there  is  an  intention  in  your  &your.    I  ad* 
<<  mit  your  title  as  maternal  heir.    The  only  question 
**  is,  whether  there  has  been  a  revocation  of  that  by  the 
**  mortgage?    If  there  has,  I  shall  not  avail  myself  of 
<<  it;  and  I  will  not  only  confirm  the  deed  of  1781,  bnt 
**  I  will  go  further,  and  confirm  all  the  uses  in  your 
«  settlement." 


III.  I  next  come  to  the  point  of  Acquiescence.  The 
doctrine  of  Acquiescence  I  take  to  be  distinct  fiiom  the 
doctrine  of  the  limitation  of  time  in  analogy  lo  the  stsk- 
tute.  As  to  Acquiescence,  the  Court  has  no  fixed  time. 
It  judges  from  circumstances  and  convenience;  and 
therefore,  in  some  instances,  a  less  period  tban  twenty 
years^  (aa  in  Swanston  v.  Baven  (a}^  fifteen  years  acquK 
escence  in  tbe  case  of  husband  and  wife^)  haa  been  held 
to  bar.  And  see  Nkholls  v.  Leesm  {b}^  Stocldy  ▼. 
Stockley  (c),  James  v.  James  (rf),  Eari  of  PorisaumA  n. 


(a)  3  Atk.  105. 
(6)  3  Atk.  575. 


{c)  1  Ve8.andBw89. 
{d)  1  Eq.ab.l23.p].  11. 
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fiarl  of  EJbigham  (a),   Bell  v.  CtmdeU  {b\    And  it  is  1817. 

important  to  be  observed^  especially  with  reference  to 
thft  next  point  in  the  case,  that  we  are  not  here  on  per- 
sonal rights ;  but  it  is  the  question  of  a  real  estate,  which  v, 

has  a  direct  limitation  of  time.  ^^IJf  T^''^ 

and  Otben, 

IV.  The  last  head  of  argument  is  upon  the  limitation 
of  Time,  as  to  which  I  conceive  Your  Honour's  judg- 
ment, in  Beclj[lfbrd  ▼.  Wade  (c),  to  go  the  whole  length 
of  this  case. 

A  case  has  been  mentioned,  of  Davie  v.  Beadsham  (ct), 
which  appears  to  me  to  afford  an  answer  to  a  great  part 
of  the  argument  in  the  present.  In  that  case,  there  was 
a  trustee  by  the  construction  of  a  Court  of  Equity,  but 
because  he  had  acquiesced  in  the  title  of  the  customary 
heir,  and  paid  him  rent,  the  Court  would  not  afford 
relief.  That  was  a  stronger  case  than  the  present. 
Frank  v.  Frank  {e)  was  also  a  case  of  mistake,  but  the 
Court  there  said,  that  '*  Modus  et  conveniio  vincunt 
«  legemr 

In  Haoenden  v.  Annedey{f\  this  subject  of  limitation 
of  time  was  very  much  discussed  by  Lord  Bedesdale: 
and  I  will  venture  to  say  that  his  judgment  throughout 
il  word  for  word  conclusive  against  the  Plaintiff.  The 
same  point  has  since  been  before  Lord  Manners^  in 
Medlkoi  V.  ODmnell  (g),  where  he  says,  "  It  has  been 
*^  suggested  that  I  lay  too  much  stress  upon  length  of 
^  time,  and  that  I  attach  more  credit  to  it  than  Lord 
^  Redesdale  or  any  of  my  predecessors  have  done.  I 
^  confess^  I  think  the  Statute  of  Limitataoos  is  (bunded 

(a)  1  Ves.  480-  {e)  I  Cha.  Ca.  84. 

(«)  Amb.  101.  (/)  2  Scho.  and  Lef.  622. 

(c)  17  Ves.  97.  {g)  1  Bafl.  and  B.  156. 


{d)  1  Cha.  Ca.  S9. 
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1817*         ^*  upon  the  soundest  principlesand  the  wisest  policy;  and . 
^*  that  the  Court,  for  the  peace  of  families,  and  to  quiet 
**  titles,  is  bound  to  adopt  it,  in  cases  where  the  equitable 
V.  <<  and  legal  title  so  far  correspond,  that  the  only  differ- 

and  Odi^r       "  ®"^®  between  them  is,  that  the  one  must  be  enforced 
<<  in  this  Court,  and  the  other  in  a  Court  of  Law. 

This  is  a  case  in  which  we  must  treat  Mrs.  Darner  as 
the  only  Plaintiff;  and  it  is  an  acknowledged  principle 
of  law,  that  a  devisee  cannot  maintain  a  real  action  till 
actual  ^seisin.  [See  Co.  Litt.  1 1 1 .  a.  and  again  240.] 
The  same  doctrine  is  to  be  found  laid  down  by  Lord 
Redesdale  {a) ;  from  all  which  I  submit,  that,  as  no 
ejectment  could  now  have  been  maintained  at  Law,  so 
I  there  is  no  remedy  in  Equity. 

For  the  Defendants^  St.  John  and  Fortescue^  (trustees 
in  the  settlement  of  1 792.) 

Benyon^ 

[After  insisting  that  these  Defendants  were  parties  ma« 

terially  interested  under  the  provisions^ of  that  deed,  and 

that  the  construction   maintained   by  Lord   Clinton*^ 

Counsel  of  the  deed  of  1781  was  the  true  construction,] 

As  to  the  second  point,  (the  Deed  of  Confirmation,) 
contended,  that  it  was  a  deed  equivalent  in  its  operation 
to  a  feoffment ;  that  it  would  be  a  novel  proceeding  for 
a  Court  of  Equity  to  interfere  to  rectify  one  deed  ac-> 
cording  to  a  supposed  intention,  which,  if  it  were  to 
take  effect,  would  defeat  the  intention  expressed  in  an- 
other deed,  and  contrary  to  every  known  rule  of  law  to 
defeat  an  absolute  conveyance. 

(a)  2  Scho.  and  Lef.  104*. 
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As  to  the  third  point,  (the  limitation  of  Time,)  he 
denied  that  a  mortgagor  is  only  tenant  at  will  to  the 
mortgagee,  except  with  reference  to  the  right  of  taking 
immediate  possession  on  non-payment  of  principal  or 
interest.  For  many  purposes,  the  mortgagor  is  con- 
sidered, even  at  law,  as  owner  of  the  estate.  Brown 
v.  Gibbs  (a) — ^'  A  mortgage  is  a  personal  contract,  and 
the  mortgagee  has  no  interest  beyond  his  money."  So 
Casbome  v.  Scarfe  (J),  Fawcelt  v.  Lamther  (c),  &c.  An 
equity  of  redemption  constitutes  a  qualification  to  kill 
game,  to  vote  at  elections,  to  act  as  a  magistrate,  &c. 
On  the  same  principle  it  is  that,  in  Equity,  a  mortgage 
in  fee  is  considered  as  a  revocation,  only  pro  tanio.  It 
is  monstrous  then  to  say,  that,  although  as  to  other  pur- 
poses he  is  the  owner  of  the  estate,  yet  as  to  the  analogy 
from  the  statute  of  limitations,  that  does  not  apply  to  his 
case.  Such  a  doctrine  would  be  of  the  most  alarming 
tendency,  regard  being  had  to  the  number  of  estates 
which  are  handed  down  from  father  to  son  merely  as 
equities  of  redemption,  the  legal  estates  being  outstand- 
ing in  mortgagees.  In  suph  cases,  if  twenty  years  be  no 
bar,  so  neither  are  fifty,  or  five  hundred. 


1817. 
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On  the  part  of  these  trustees,  th^^argument  of  Acqui- 
escence is  strong  indeed.  With  a  full  knowledge  of 
their  rights  in  all  the  parties,  ^these  trustees  have  been 
suffered  to  go  on  from  year  to  year,  managing  the 
estates,  and  exercising  all  tlie  extensive  powers  which 
the  settlement  gives  them ;  when  a  suit  has  been  insti- 
tuted, under  which  order  upon  order  of  this  Court  has 
been  obtained.  If  ever  a  title  of  Acquiescence  ought  to 
prevail  in  a  Court  of  Justice,  it  is  that  as  between  the 
Plaintiffs  and  these  Defendants. 


{a)  Pre.  Cha.  99. 
\b)  1  Atk.  603. 


(c)  2  Ves.  300. 
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Blake. 
On  the  question  as  to  the  limitation  of  Time — I 
apprehend  it  is  an   original  principle  of  this  Court, 
wholly  independent  of  the  Statute  of  Limitations,  to  bold 
Time  a  bar  to  equitable  relief.  The  Court  fixes  the  mea* 
sure  of  time  by  analogy  to  the  statute,  confining  it  to 
the  period  allotted  for  the  legal  remedy  by  ejectment. 
This  rule  is  laid  down  by  Lord   Talbot,  in  Belch  v. 
Harvey  (a),  where  his  words  are  very  remarkable,  and 
go.  to  the  full  length  of  my  position  as  to  the  generality 
pf  the  doctrine.    It  is  the  same  principle  which  Mr. 
Sugden  has  so  clearly  and  distinctly  laid  down  in  his 
book  upon  the  law  of  vendors  and  purchasers  (although 
it  now  unfortunately  happens  that  he  is  bound  to  con- 
tend for  the  reverse  of  that  argument),  where  he  says, 
'^  The  statute  of  limitations  certainly  cannot  operate  as 
"  between  cestuis  que  trust ;  but  it  seems  that  Equity,  in 
<'  analogy  to  the  statute,  will  hold  Time  a  bar ;  and  in- 
^  deed  that  equitable  rights  in  general  will,  by  the  like 
**  analogy,  be  effected  by  time  in  the  same  manner  as 
<'  legal  estates  (A)."     But  the  present  case  is  argued  a» 
if  this  rule  did  not  at  all  apply  to  it.     It  is  stated  that 
the  mortgagee  had  a  constructive  possession — he  was 
in  receipt  of  the  rents  and  profits ;  therefore,  in  the  ej'c 
of  the  law,  he  was  in  possession  of  the  estate  itself;  but 
it  is  evident  that  this  is  merely  a  fiction,  and  such  a 


(o)  3  P.  W.  287.  note-— 
And  see  a  fuller  statement  of 
the  case  in  Sugd.  V.  and  P. 
App.  p.  35. 

(A)  P.  296.  (4th  ed.)  See 
also  p.  295.  "  The  rule  in 
equity,  that  the  statute  of 
limitations  does  not  bar  a 
trust  estate,  holds  only  as 
between  cestui  que  trust  and 


trustee — not  between  0M/»t 
que  trust  and  trustee  on  one 
side,  and  strangers  on  the 
other ;  for  that  would  be  to 
make  the  statute  of  no  force 
at  all,  because  there  is  hardly 
an  estate  of  consequence 
without  such  a  trust,  and  so 
the  act  wonld  never  take 
place." 
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fiction  as  no  Court  of  Justice  will  fieel  inclined  to  Mbpt         1617. 
in  a  case  circomstanced  as  the  pKsent*    The  nde  of 
limitation  is  not  a  hard  ride»  nor  fijimded  OB  any  rigoroai  ^^^^ 

institution  of  poiitiTe  law,  but  on  a  sound  principle  v. 

of  moral   equity— «  principle  which   it  is  the  policy    jj^"q^^ 
of  the  law  rather  to  extend  than  to  confine,  and  wfaicii 
has  been  accordingly  extended,  inr  some  remarkable  in* 
stances,  by  statutory  enactments^  during  the  present 
loeign* 

The  cases  which  haTe  been  cited  have  no  veferenoe 
to  this  questicm.    The  principle  on  whidi  the  Court 
proceeded  in  Pomfrei  v.  Windsor  {a\  was  one  which  is 
well  known  to  a  Court  of  Equity, — that  the  Statute  of 
Limitations  affords  no  protection  to  an  administrator, 
but  the  party  entitied  may  call  finr  his  distributive  share 
at  any  period.    A  fine  can  only  operate  as  a  bar,  where 
the  rights  of  ihe  parties  are  adverse.    The  posneosion 
of  Lord  and  Lady  JVtniior  was  not  an  adverse  posses* 
sion*     Harmood  v.  Oglander  was  never  dedded,  but 
went  ofi^  on  a  compromise.     In  that  case,  time  was  not 
alleged  to  operate  as  a  bar,  but  by  way  of  evidence,  as 
raising  a  presumption  of  ouaer.    The  par^  claiming 
did  not  dispute  the  tide  of  those  in  possession,  but 
alleged  a  tide  in  himself  to  hold  with  them  as  tenant  in 
common.    Now,  the  statute  does  not  apply  to  a  tenancy 
in  common ;  neither  do  the  fiuits  of  that  case  in  any  re* 
spect  resemble  tiiose  of  the  present    There  is  only  one 
possible  way  in  which  it  can  be  brought  to  aiect  the 
right  of  Lord  Clinton.    The  Plaintiffi  may  say,  that, 
inasmuch  as  Lord  Clinton  acknowledged  tiie  mortgage 
to  be  a  subsisting  mortgage,  be  has  acknowledged  tiiat 
the  equity  of  redemption  i%  as  it  vpp99X9  to  be^  in  the 
heirs  of  Qeorge  Lord  Orjbrd,    But  can  they  atteaspt 

(a)  2  Ves.  472. 
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1^17.  tofoond  any  right  upon  the  mortgage  deed?  If  Aey 

^  dO|  we  meet  them  with  their  deed  4>f  confirmation,  ex- 

2.2Y  ecuted)  by  their  own  admission,  for  the  very  purpose  of 

V.  doing  away  the  effect  of  the  mortgage  deed  altogether. 

and  Others.  ^^  ^^7  ^^  ^^  P^^  ^^^^  "8^^  above  that  mortgage  deed, 
they  do  nothing.  Then,  upon  what  foundation  in  com- 
mem  sense  are  we  told  that  this  mortgage  deed  is  to 
have  the  efiect  of  preserving  their  rights  in  tnfiniiumj 
provided  only  that  it  is  acknowledged  to  be  a  subsisting 
deed? — ^that  a  party  claiming  an  equity  of  redonp- 
tion  may  sleep  upon  it  for  a  hundred  years,  and,  awak- 
ing at  the  end  of  that  period,  (provided  the  mortgage 
still  subsists,)  may  find  his  right  as  vigorous  as  ever? 

The  case  of  Wiliis  v.  SkorraU  (a),  has  been  fully 
answered,  as  to  any  supposed  applicability  to  the  pre- 
sent; but  there  is  a  passage  in  the  Lord  Chancdlot'^ 
judgment  in  that  case^  to  which  I  would  refer.  Lord 
Hardwicke  says,  <*  No  doubt,  the  rules  of  this  Court, 
<<  with  relation  to  fines,  have  been  takai,  by  analogy, 
^<  firom  the  rules  of  law,  and  the  efiect  is  the  same  with 
^  <*  regard  to  an  equitable  interest,  if  of  such  a  nature 

'^  that,  turned  into  a  legal  interest,  it  would  have  been 
<<  barred.'*  Now,  if  a  fine  by  analogy  to  the  rule  of 
law,  will  operate  upon  an  equitable  interest  as  it  would 
on  a  legal  interest,  so,  I  q>prehend  that  length  of 
time  will  operate  upon  an  equitable  interest  as  it  will 
upon  a  legal  interest  But  when  they  say  that  the  fine 
of  the  mortgagee  cannot  bar  the  mortgagor,  it  seems 
rather  extraordinary  that  they  do  not  proceed  to  that 
which  is  the  true  question  in  this  case, — whether  the 
possession  of  the  mortgagee  will  bar  the  mortgagor. 
And  I  apprehend  that  a  possession  of  twenty  years 
will  have  that  effect,  if  the  mortgagee  does  not,  during 
that  period,  recognise,  by  some  act  or  expression,  the 

(a)  1  Atk.  474. 
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right  of.  the  mortgagor,  as  a  subsisting  right  The 
mortgagee  originally  enters  into  possession  In  a  confi- 
dential character;  yet,  if  the  person,  in  trust  for  whom 
he  so  entered,  chooses  to  sleep  on  his  rights,  the  rights 
are  barred.  Then  how  can  it  be  maintained,  that,  if  a 
stranger  enters  into  possession,  the  same  condequence 
does  not  follow?  The  possession  of  the  mortgagee 
operates  as  a  bar, — ^not  because  he  has  the  legal  estate^-— 
not  because  it  may  be  a  hardship  to  call  him  to  ac- 
count at  a  distant  period,*— but  because  the  mortgagor 
has  been  guil^  o{  laches — ^has  done  no  act  to  keep  alive 
his  equitable  title.     And  so  it  is  in  the  other  case. 

The  case  of  Pimm  v.  Goodwin^  which  is  still  subjudicej 
has  been  alluded  to;  in  which  case  the  Lord  Chan^ 
cellar  is  understood  to  have  expressed  his  opinion  (al- 
though not  in  the  shape  of  decision),  that  every  person 
who  becomes  successively  entitled  to  an  Equity  of  Re- 
demption, has  his  twenty  years  from  the  time  of  his 
right  accruing,  and  is  not  barred  by  the  laches  of  Iiis 
predecessor,  that  is,  that  where  a  person  enters  as  trustee 
for  A.  B.  and  C,  in  succession,  and  A.  neglects  to  assert  his 
rights,  he  is  barred;  but,  as  to  B.  and  C,  the  trust  still 
continues.  Nothing  canshow  more  clearly  that  the  prin- 
ciple upon  which  length  of  time  operates  bb  a  bar,  is  the 
neglect  of  the  party  who  has  the  right,  and  that  only. 

Far  the  Defendants,  the  Representatives  of  Sir  Lawrence 

Palk. 
Hart. 

First,  this  Bill  must  be  dismissed,  as  to  the  Marquis 
Chdmondeleyj  for  want  of  interest  The  rule  of  the 
Court  amounts  to  this,— -that,  if  two  individuals  concur 
in  bringing  into  litigation  a  title  to  relief,  and  it  turns 
out  that  one  has  no  title,  with  reference  to  that  indi- 
vidual who  has  no  title  the  bill  must  be  dismissed,  but 
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Cholmomde- 

Climtok 
and  Others* 


Cholmomde 

LET 


andOdien. 
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1817.  ^       tfae  Cooit  may  adll  proceed  to  grant  relief  to  the  odicr, 
ia  case  he  can  make  good  hb  didm.    [See^  on  thia 
pointy  Lord  Bed^sd.  Plead,  in  Ckanc.  ed  ed.  p.  146.] 
17.  With  regard  to  the  interest  which  Lord  Ckotmonidey 

^i*  aII^  preteada  to  have  in  this  snit^  another  quesdon  may  be 
inade^-*-Whether  it  does  not  fidl  within  the  compass  of 
the  statute^  32  Hen.  VtlL  e.  9.  s.  2.  ^  Against  bra- 
^cery  and  buying  of  titles."  And  aee  Hitchen  v. 
Landets  («). 

On  the  points  which  have  already  been  made, — 

As  to  the  first,— the  effect  of  the  deed  of  1781 ;— the 
case  of  Doe  v.  Maxey^  so  often  referred  to,  establishes 
only  the  principle  that  the  Court  will  endeavour  to  find 
the  intention,  in  order  to  put  such  a  construction  on  the 
settlement,  whether  by  will  or  deed,  as  shall  ^ve  effect 
to  it. 

IL  As  to  the  Deed  of  Confirmation ; — the  Plaintifl& 
must  put  their  case  in  one  of  these  two  ways.  TThey  must 
either  say,  That  deed  in  legal  construction,  does  no 
more  than  remove  out  of  the  way  the  mortgage  deed  of 
1785,  and  therefore  we  require  the  assistance  of  the 
Court  only  against  the  prior  legal  title; — or  they  must 
say  that  the  effect  of  the  confirmation  is  to  transfer  ab- 
solutely all  the  estate  of  Earl  Horace^  and  that  they 
come  to  have  it  rectified  here^  on  the  ground  of  mistake^ 
as  going  beyond  the  actual  intent  of  the  parties.  Now, 
by  the  fi*ame  of  this  bill,  they  have  taken  the  first  of 
these  grounds,  and  they  are  not  at  liberty  to  contend 
on  that  of  mistake,  because  it  is  not  in  issue.  Mistake 
is  a  fiict  which  may  be  repelled  by  evidence.  Then  we 
meet  them  on  the  effect  of  the  deed  itself;  and  we  main- 
tain that  the  deed  is»  to  all  intents  and  purposes,  an 

(a)  Cdopi  34. 
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abiolatie  conveyance.    Now,  0110  of  the  purposes  of  the       yl^yL. 

settlement  which  this  deed  was  intended  to  confine  — 

that  of  1798,  was  to  raise  money  to  enaUe  Lord  CUniQii  „y 

to  purchase,  certain  estates  in  the  neighbourhood  of  the  ^^ 

main  part  of  this  property,  which  estates  were  after-     J^  otfSn. 

wards  purchased  accordingly;  and  one  of  them,  to  the 

extent  of  £4000,  was  purchased  by  the  trustees  from 

Lord  Orfard  hunself.     To  that  extent,  therefim^  he 

must  be  considered  as  a  party  immediately  interested  ia 

the  deed  of  confirmation.    He  was  applied  to  by  the 

trustees  to  confirm  their  setdem^tfor  the  express  pur- 

poae»  among  others,  of  enabling  himself  to  sell  diat 

estate, 

l^uppose,  however,  that  Earl  Horace  himself— much 
more,  that  his  heir  at  law  or  devisee-^had  filed  this  bill 
fiir  the  purpose  of  setting  aside  the  deed  of  coi^rmation 
on  the  express  ground  of  the  alleged  mistake^  without 
allegation  of  firaud  or  surpnse;  this  would  be  entirely  a 
new  case  for  the  interference  of  a  Court  cf  EquiQr,  under 
such  circumstances  as  the  present.  It  would  be  entirely 
a  new  Equity  to  call  on  the  Court  to  correct  one  mis- 
take fi>r  the  purpose  of  lettiqg  in  another^— to  render 
void  an  act,  by  the  operation  of  whidi  (diough  a€i»- 
dentnl)  effect  is  given  to  a  dedared  and  positive  inten- 
tioDt  which  accident  only  had  rendered  abortive ;  — *  not 
1x>  revest  a  title  which  ought  to  exist,  *—  but  to  devest  a 
title  which^  in  conscience,  ought  to  have  no  e%isten<wv 

III.  All  the  cases  which  have  been  relied,  upon  as 
to  the  point  of  Time,  are  referred  to  upon  the  fimafiious 
notion  wlilch  assimilates  the  characters  of  cestui  que 
trust  and  trustee  to  those  of  mortgagor  and  mort^gngee; 
btttr  no  chamcters  can  be  more  dsalinct  than  thtiset.  It 
is  said,  there  can  be  no  equitable  disseisin,  for  a  mort- 
gagor is  only  tenant  at  will  to  the  mortgagee.     Ulider 
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1817*         flotne  qualifications)  and  for  some  purposesy  I  admit  that 
^^^^^^      Jie  is  so  considered.    The  one  cannot  disseise  the  other, 
LHOLMONDX-  ijgg||0gg  ^ijgjj^  li^lgg  nfg  concurrent,  and  therefore^  as 
V.  between  them,  there  can  be  no  dissebin*    Bat,  if  a 

Clintoh      mortgagor  may  be  seised  of  an  equi^  of  redemption, 
why  may  he  not  be  disseised  also?  His  seisin  consists 
in  the  lawful  possession  of  the  estate  against  all  the 
world  but  his  own  mortgagee.     It  is  a  possession  which 
enables  him  to  do  eyery  act  not  inconsistent  with  that 
mortgagee's  title.     Lord  Hardwicke  says,  in  Casbame  y. 
Scarfe  (a),   <'  An   Equity  of  Redemption  has  always 
^  been  considered  as  an  estate  in  the- land;  for  it  may 
<«be  deyised,  granted,  or  entailed,  with  remainders: 
<*  and  such  entail  and  remainders  may  be  barred  by 
*<  fine  and  recovery,  and  therefore  cannot  be  con- 
^  sidered  as  a  mere  right  only,  but  such  an  estate 
<*  whereof  there  may  be  a  seisin/'    And  again,  <<  The 
<<  interest  in  the  land  must  be  somewhere.  It  cannot  be 
><  in  abeyance.    But  it  is  not  in  the  mortgagee,  and 
*<  therefore  must  remain  in  the  mortgagor.''    In  that 
case.  Lord  Hardwicke  went  on  the  same  principle  which 
influenced  Your  Honour's  decision  in  Lord  Grenville 
y.  Blythe ;  and  again,  in  Hopkins  y.  Hopkins  \b)^  he 
makes  the  most  dear  distinction  between  the  cases  of 
trust  and  mortgage,  confining  his  obseryations  entirely 
to  the  former.     So  the  cases  on  the  subject  of  acquiring 
•  adverse  possession  by  wrong  are  entirely  referable  to 
,  the  case,  where,  from  the  beginning  to  the  end,  the 
title  must  always  be  considered  as  between  trustee  and 
cestui  que  trusty  and  no  lapse  of  time  will  protect  the 
trustee's  possession. 

With  r^ard  to  the  particular  situation  of  Sir  Lcrm- 
rence  Polk  and  his  representatiyes,  it  is  a  decided  prin* 

{a)  I  Atk.  605.  (6)  1  Atk.  591.  1  Ve&  268. 

Ca.  t  Talb.  44. 
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ciple  of  Equity,  that,  if  a  man   stands  by,  and  sees       ^  181T 

another  acting  in  respect  to  an  estate  under  the  title  of 

a  third  pet-son,  in  the  confidence  that  it  is  a  good  title, 

the  Court  will  preclude  the  person  who  so  stands  .by,  v, 

knowing  the  confidence  in  which  the  party  is  acting,      S'n'h^*' 

and  not  advertising  him,  but  watching  his  opportunity 

to  take  advantage  of  his  acts,  from  interfering  to  gain 

that  advantage.     80,  where  a  party  attends  a  meeting 

of  creditors,  suffers  a  composition  to  be  made  by  others, 

and  Afterwards  objects,  a  Court  of  Equity  will  not  allow 

him  to  avail  himself  of  that  objection,  but  says,  you 

have  encouraged  others  to  enter  into  this  compositioi^ 

and  are,  yourself,  bound  by  it.    Here,  nobody  will  say 

that  Sir  Lawrence  Polk  would  have  lent  his  money 

without  the  confirmation   by  Horace  Lord   Orfard; 

and,  if  that  be  the  case,  whatever  otherwise  might  have 

been  the  equity  of  Lord  Oxford  or  his  representatives, 

they  can  have  none  whatever  under  the  present  circum-4 

stances* 

Home. 
L  The  object  of  the  deed  of  1781  was  t^  change  the 
course  of  inheritance  from  that  which  it  would  have 
taken  under  the  deed  to  lead  the  uses  of  the  recovery, 
and  to  bring  it  back  to  the  old  line  of  inheritance  in  the 
iamily  of  the  ISMei.  This  was  wholly  unnecessary, 
with  respect  either  to  the  grantor  or  to  his  issue.  They 
^ould  take  in  the  same  way  under  each  of  the  deeds. 
Then,  at  what  period  was  it  intended  that  the  change 
should  take  place?  At  the  only  period  at  which  a  change 
could  be  material— at  the  time  of  the  failure  of  Lord 
Orford^%  issue. 

The  consideration  of  *^  natural  love  and  affection'' 
could  not  refer  to  the  grantor  himself;  neither  could 
it  refer  to  bis  issue ;  both  because  the  objects  of  it  are 

Vol.  1L  •  X  8 
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described  as  the  graDtor^s  relations  '<  of  the  blood  of  the 
^*  SoUcs"  and  because  his  issue  would  take  equally,  whe- 
ther he  had  or  had  not  executed  the  deed  in  question. 

We  are  not,  therefore,  obliged  to  have  recourse  to 
any  loose  conjecture  to  establish  our  construction.  I 
grant  that  the  limitation,  in  the  manner  that  we  contend 
for  it,  can  only  take  effect  by  way  of  contingent  re- 
mainder. '  I  abo  admit  the  preference  which  is  attri- 
bated,  in  the  contemplation  of  law,  to  vested  over 
contingent  remainders,  when  it  is  possible  that .  the 
intention  can  be  carried  into  effect  in  conformity  to 
such  preference.  But  that  rule  is  not  to  operate  so 
as  to  exclude  an  ascertained  object  of  the  grantor's  iur 
tention.  ^ 


This  is  not  a  limitation  to  the  heirs  of  the  grantor, 
but  to  the  heirs  of  another  person,  the  grantor  himself 
happening  to  be  the  heir  of  that  person.  There  is  no 
limitation  to  the  ancestor.  If  there  were,  I  admit  that 
it  would  be  impossible  to  construe  the  words  an  any 
sense  but  ^h  as  would  give  an  estate  to  the  ancestor. 
But  this  is  a  limitation  which  describes  as  much  the 
person  to  take  as  it  denotes  the  quality  of  estate  to  be 
taken :  it  therefore  becomes  necessary  to  see  who  was 
the  person  intended;  and,  for  that,  the  Court  must  look 
at  the  whole  deed,  and  all  its  parts.  In  that  view,  the 
recital  becomes  important,  not  so  as  to  prevail  if  at 
variance  with  the  operative  part  of  the  instrument,  but 
as  it  tends  to  explain  that  which  is  doubtful,  viz.  who 
was  the  person  intended. 

11.  Horace  Earl  of  Orford^  being  of  full  age,  perfectly 
cognizant  of  his  rights,  of  the  line  of  inheritance,  and  of 
the  pedigree,  sees  Lord  Clinion  enter,  under  the  deed  of 
1781,  and  suffers  it  without  a  contest,  althpugh  himself 
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the  only  person  who  could  contest  it.    There  is  no  pos-  1817. 

able  mode  of  reconciling  Lord  Orford^s  right  and  Lord       ^'^V^^ 
ClintofCs  possession:  they  were  perfectly  adverse.  Lord  C"^^*«onde- 
CUntoHj  being  thus  possessed,  makes  a  new  settlement,  v.  ^ 

conveying  the  entirety  of  the  estate  to  trustees,  for  the      Cltkton 
purpose  of  raising  <£34,000  (and,  in  certain  events,  ^^^' 

«£  10,000  more,)  by  sale  i  or  mortgage,  and,  subject 
thereto,  for  his  family,  in  such  a  manner  as  the  absolute 
owner  of  an  estate  would  settle  it.  The  estate  of  the 
trustees  was^  therefore,  likewise  wholly  inconsistent  with 
any  title  that  could  ever  be  asserted  by  Horace  Earl  of 
Orfhrd.  Then  followed  the  application  said  to  have 
been  made  by  Lord  Clinton  to  Lord  Orford^  to  confirm 
his  estate ;  but  this  is  not  accurately  stated,  and  the  dif- 
ference is  material.  If  it  had  been  so,  there  might  have 
been  some  plausibility,  although  little  of  sound  reason 
or  honesty,  in  saying  Lord  Orfbrd  meant  to  give  only  a 
qualified  confirmation  to  remove  a  certain  doubt  which 
had  been  suggested  to  him,  but  reserved  to  himself  the 
benefit  of  all  doubts  which,  might  exist  beyond  it  But 
this  is  not  a  confirmation,  it  is  an  absolute  conv^ance, 
and,  in  the  form  of  an  absolute  conveyance,  not  to  Lord 
Clinton^  but  to  those  persons  on  whom  Lord  Clinton 
had  settled  the  estate.  The  recital  of  the  deed  roust  be 
taken  as  Lord  Orfori%  own  statement ;  and  that  recital 
saysy  that  Lord  Clinton  had  not  only  entered  as  heir 
ex  parte  matemd^  but  had  executed  the  settlement  in  his 
right  as  owner  of  the  estate :  the  deed  then  goes  on  to 
eonvey  to  the  trustees  of  that  settlement  The  persons 
who  lent  their  money  on  the  faith  of  the  deed  are  in  the 
same  situation  as  if  they  were  actual  parties  to  it,  since 
they  take  under  those  who  are  parties,  and.  through  the 
intents  and  purposes  of  0>e  deed.  Lord  Clinton  says, 
**  I  want  to  raise  money  on  the  estate.  There  is  a 
*'  donbt  whether  persons  will  lend  me  money  unless  this 
<<  difficttltyi  which  I  have  mentioned,  be  cleared  away, 
[X8]2 
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1817.         **  and  for  this  purpose  I  call  upon  you,  Lord  Orfbrdf 

^^"^^*^^       «  to  remove  it.'*     Lord  Orfcrd  sees,  therefore,  that  he 

Cholmondb-  jg  ^^jj^  ^p^jj  Ijjj,  ^g  express  purpose  of  enabling  Lord 

V.  Clinton  $o  raise  money  on  the  estate ;  and  shall  his  re* 

Clinton       presentalives,  more  than  twenty  years  after,  be  admitted 

and  Others,    ^  ^^^^  „j^^^^  ^^^^  enabled  Lord  Clinton,  by  his 

«  confirmation,  to  take  in  these  mortgagees  and  puri- 

<«  chasers ;  and  we  will  now  maintain  that  that  confir- 

'«  mation  goes  for  nothing?' 

The  case  may  be  very  different,  as  between  Lord 
Orfbrd  and  Lord  Clinton,  and  as  between  Lord  Orford 
^nd  the  mortgagees,  Lord  Orford  and  Lord  Clinton 
each  knew  the  imperfection  of  his  own  title;  but  how 
can  the  mortgagees  be  affected  with  notice  ?  The  re- 
cital is,  that  Lord  Clinton  entered  *<  as  heir  ex  parte 
"  matem&.^  Was  it  incumbent  on  the  mor^agees  to 
enquire  if  that  assertion  was  true,  it  being  the  assertion 
of  Lord  Orford  himself,  the  heir  ex  pprte  matem&f 
Could  Lord  Orfcrd,  or  can  those  who  claun  under  him, 
be  now  admitted  to  contradict  that  assertion?  Is^it 
competent  for  a  person  who  has  confirmed  the  estate  of 
another,  to  say  to  one  who  has  lent  money  upon  tho 
&ith  of  his  confirmation,  ^  You  are  to  give  no  credit  to 
**  the  recitals  of  this  deed.  You  have  lent  your  monqr 
<^  upon  a  bad  title,  and  I  will  now  take  your  security 
«  from  you?** 

Now,  granting  that  the  intention  cannot  control  the 
legal  effect  of  the  deed  of  1781,  still,  if  it  was  an  inten^r 
tion,  dear  in  itself,  and  known  to  the  persons  who  were 
parties  to  the  deed  of  1794,  it  is  that  upon  which  those 
^  parties  must  reasonably  be  presumed  to  have  acted. 
The  deed  of  1794j  recites  that  intention.  Why  ?— un-. 
less  the  parties  to  that  deed  meant  to  abide  by  it?  After 
Efu*!  Horace  had  seen  Lord  CUnton  alter,  and  hold  pos* 
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session,  and  exercise  acts  of  ownership — after  all  A\mj      -^  ^^1* 
he  executes  a  deed,  m  vhich  he  sajs,  he  knows  it  was 
Eari  Goorg^%  intention  not  to  rary  the  deed  of  17S1. 
To  say  that  this  assertion  refers  only  to  a  limited  object,  v. 

is  to  say  that  Bwrl  Horace  meant  something  contrary  to  ^^  q^I!^ 
good  faith.  To  say  that  the  concluding  words  of  the 
limitation  qualify  the  terms  of  it,  is  to  argue  on  the 
mere  force  of  particular  words  against  the  express  in-^ 
teation  of  the  parties.  It  is  a  confirmation 'to  the 
trustees  (not  a  word  about  Lord  CHnton)  to  the  uses, 
tic  of  the  settlement,  and  to  no  other  uses,  &c.  what- 
soever, ^  in  the  same  manner  as  if  Ae  deed  of  17B5  had 
^  not  been  made;''  which  words,  if  read  in  a  parens 
thesis,  are  mece  surfdnsage,  and  to  do  otherwise,  would 
be  to  give  them  a  meaning  contrary  to  the  manifest 
iutenticm  of  every  other  part  of  the  instrumenti 

IIL  It  is  true  that,  according  to  the  technical  rules 
of  lawv  there  can  be  neither  seisin  nor  disseisin  of  an 
equitable  estate;  hut  to  say  that  there  can  bene  adverse 
possession  is  a  most  extraordinary  position  with  respect 
to  titles  which  are  equitable  merely  because  the  legal 
estate  is  outstanding.  A  mortgagee  is  considered  in  a 
CbuFt  of  Equity,  not  as  a  pepion  entitled  to  possession, 
bat  as  a  creditor  having  a  claim  subject  to  which  the 
equity  of  redemption  is  to  be  considered  as  an  estate  to 
be  dealt  with,  to  all  intents  as  if  there  had  been  no 
mortgage  whatever.  This  was  not  a  mortgage  created  by 
George  Earl  of  Offord — Nobody  contests  his  title.  But 
the  contest  is  between  two  persons  claiming  the  equity 
of  redemption  subject  to  that  mortgage;  and  there  is  no 
distincti<m  between  this  and  the  case  of  any  other  out"- 
standing  estate.  -  The  statute  of  limitations  is  stricdy 
pleadable  in  this  Court;  and  if  at  the  distance  of  more 
than  twenty  years  they  can  say  it  is  to  go  for  nothing, 
they  may  as  well  say  s»  at  the. endoF five  hundred  years. 
[X8]S 
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1817  The  question  depends  upon  that  which  the  Court  has 

^^*^^^*^*^      ,in  innumerable  instances  recognised  as  an  objection;' 

LBY**^*'  a  party  coming  to  assert  a  stale  equity  against  one  to 

V.  whom  no  fraud  can  be  imputed,  after  a  great  lapse  of 

Clinton      i^qj^  ^^^  i^^  repeated  acts  of  confirmation  and  ac- 
and  Others.         .       -  '^ 

quiescence^ 

Longley9 
After  again  adverting  to  the  point  of  Champerijfy  and 
insisting  that  the  bill  must  be  considered  as  dismissed 
with  regard  to  the  Marquis  Chobnondeley^  submitted  a 
defect  of  evidence  in  respect  of  the  will  of  Samuel  Bjolle 
not  being  sufficiently  established  before  the  Court,  and 
the  recital  of  the  deed  of  1781  not  being  admissible  to 
prove  the  actual  situation  of  the  parties  at  the  time  when 
that  deed  was  executed*  He  remarked  on  the  date  of 
the  deed  of  1781,  almost  immediately  following  that  of 
the  death  of  Margaret  Countess  of  Orford^  as  a  circum- 
stance strongly  corroborative  of  the  intention,  of. Earl 
George  in  &vour  of  the  BMe  family.  In  addition  to 
the  authorities  already  referred  to  on  the  subject  of  rules 
for  the  construction  of  deeds,  he  mentioned  the  judg^ 
ment  of  Lord  C.  J.  WiUes^  in  Roe  dem«  Wilkinson  y. 
Tranmer{a)i  and,  with  respect  to  the  office  of  the 
Habendum^  what  is  said  in  Skepherd!B  Touchstone^  p.  101 ., 
that  *<  the  Habendum  shall  be  taken  most  strongly 
'*  agaii^t  the  grantor,  and  most  to  the  advantage  of  the 
'*  grantee,  yet  so  as  withal  it  shall  be  construed  as  near 
**  the  intent  of  the  parties  as  may  be/'  With  regard 
to  the  suggestion  of  Boupell^  tlmt  it  might  be  doubted 
whether  the  deed  of  1785  did  not  operate  as  a  revoca- 
tion of  that  of  1781,  as  the  point  was  not  raised  by  the 
bill,  it  was  not  necessary  to  advert  to  it ;  but  the  cases  of 


ia)  WiUes,  684.    See  Sugd.  Gilb.  on  Uses;  243.  3d  ed. 
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P&kins  y.  Walker  (a),  Thame  v.  Thome  {b)j  and  Jarhes         ISIT 

V.  Jackson  {c\  would  fombh  a  sufficient  answer.    He 

dwelt  on  the  whole  structure  of  the  deed  of  1794,  as 

amonntmg  t9  an  absolute  conveyance ;  and  insisted  that  o. 

the  only  restrictive  words  "  and  to  and  for  no  other    ^^^^^ 

**  use,  intent^  or  purpose  whatsoever/'  must  be  neces* 

sarily  referred  to  the  **  uses,  trusts,  intents,  and  purposes 

^  of  the  deed  of  1792,^'  the  only  instruction  which 

could  be  applied  to  them  according  to  the  ordinary 

usage  of  conveyances.     Then  the  words  which  foDow 

were  merely  declaratory  of  an  objection  which  had  been 

started,  and  whidh  it  was  intended  to  remove,  but  were 

by  no  means  to  be  taken  as  limiting  the  operation  of 

the  deed  to  that  single  purpose.  On  the  point  of  length 

of  time,  the  cases  of  rents  which  had  been  cited  {Stack'* 

house  V.  Bamstotif  Sec.)  rested  on  grounds  peculiar  to 

those  cases,  and  were  not  to  be  considered  as  decisive  of 

the  general  question.   On  the  head  of  acquiescence^  the 

case  of  Lord  Pomfret  v.Lord  Windsor  did  not  apply,  being 

a  question  between  equitable  incumbrances,  not  on  the 

part  of  those  claiming  the  equity  of  redemption,  which 

is  the  corpus  of  the  estate  itself,  and  capable  of  a  distinct 

and  substantive  possession.    Lord  Grenville  v.  Blylh 

proceeded  expressly  on  the  ground  that  there  may  be  an 

adverse  possession  of  an  equity  of  redemption. 

Ijcach  in  reply. 
L  The  first, — and  by  far  the  most  important  ppint 
in  this  case, — depends  upon  the  deed  of  Settlement  of 
1781 ;  which  has  been  supposed,  by  a  common  mistake^ 
from  the  death  of  Lord  Orfbrd  till  the  late  discovery,  to 
give  title  to  the  Defendant  Lord  Clinton.  It  is  not  de« 
nied  that  Lord  Clinton  can  have  no  title  under  that  deed, 
if  the  words  are  to  be  received  according  to  their  legal 

(a)  1  Vern.  97.  (c)  16  Ves.  356. 

1,6)  Ibkl.  141. 
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efiect.  It  is  a  settled  rule  of  policy  in  the  laV|  that 
no  person  can  make  bis  own  right  heir  a  purchaser^ 
and,  as  he  cannot  do  it  by  direct,  neither  can  he  by 
indirect,  description.  He  cannot,  for  instance,  make 
his  right  heir  a  purehaser  by  calling  him  in  a  deed  not 
his  own  right  heir^  but  the  right  heir  of  hk  father. 

But  then  it  is  said,  **  Although  that  may  be  Tery 
^  true  in  a  common  law  conveyance,  it  is  not  true  in 
^<  the  construction  of  wills.  This  is  a  conveyance  ope* 
'<  rating  by  the  statute  of  uses;  and  a  conveyance 
<*  operating  by  the  statute  of  use^  is  subject  to  the 
*<  same  rules  of  construction  as  apply  to  wills/' 

Is  this  an  accurate  statement  of  what  the  rule  of  law 
is  at  this  day  ?  Is  it  trne^  that  the  rule  of  eonstruction 
which  N  applies  to  wills,  applies  to  conveyances  by  the 
statute  of  uses?  Or  is  it  not  a  strict  rule  in  Courts  of 
Law,  that  the  same  construction  that  applies  to  common 
law  conveyances,  applies  to  conveyances  under  the  stfr* 
tute  of  uses,  with  one  exception  only  ?  Why  should  it 
not  be  so  in  principle?  If  we  were  now  inquiring, 
not  what  is  the  strict  rule,  but  what  ought  to  be  the 
rule,  how  would  the  Court  address  itself  to  the  consi- 
deration of  the  subject  ?  The  policy  of  the  common 
law  requires,  that  it  should  be  understood,  that  he  who 
uses  certain  technical  expressions  in  a  deed,  means 
what  those  expressions  import.  It  is  a  rule  founded 
with  a  view  to  the  security  of  property.  That  rule  is 
not  applied  to  wills,  because  wills  are  often  necessarily 
made  without  deliberation,  and  without  an  opportunity 
of  l^al  assistance;  and  the  Cpurt,  therefore,  if  it  were 
to  apply  that  rule  to  the  case  of  wills,  would  be  likely, 
in  a  great  number  of  cases,  to  defeat  the  intention  of 
the  testator.  But  a  conveyance  to  uses  stands  on  the 
same  footing,  in  this  respect,  as  a  common  law  convey- 
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anoe.      It  cannot  be  said,    if  there  is  any  sense  in         1B17. 

the   reason   of  the  rule  as  to   common   law  convey-   _ 

1.      ...         V    1-1  11     .  Cholmokdb- 

ancesy  that  it  is  not  applicable  equally  to  a  convey-  j^^^ 

ance  under  the  statute  of  uses.    We  are  not  enquir*  v. 

ingi  however,  how  the  law  ought  to  de  settled.— The    ^"qS^. 

law  is  settled. 

The  first  case  to  which  I  shall  refer,  is  Abraham  v. 
7\wgg:  (a).  If  that  had  been  a  common  law  convey- 
ance, the  words  "  heirs  male"  would  of  necessity  have 
given  a  fee-simple  to  Qabriel  Dormer.  The  question 
was,  whether  it  did  not  also  give  a  fee^simple  to  Gabriel 
Dormer  in  a  conveyance  to  uses,  or  whether  it  was 
to  receive  the  construction  of  a  will?  The  Justices 
held,  that  it  was  an  estate  in  fee  to  Gabriel  Dormers 
that  although  it  were  by  way  of  use,  it  di£Pered  not 
from  other  gifts  by  deed,  and  should  not  have  any 
other  construction.  So  in  Makepeace  v.  Fletcher  (jb\ 
which  was  a  limitation  by  a  man  to  the  use  of  his 
eldest  daughter  and  the  issue  of  her  body.  In  a  will, 
that  would  have  been  a  clear  estate  tail.  In  a  common 
law  conveyance  it  would  not  have  been  an  estate  tail,  , 

because  there  wanted  the  word  **heir.'*  All  the  Court 
agreed  that  the  daughter  had  not  an  estate  tail,  but  an 
estate  forlife  only ;  that  is  to  say,  that  it  was  impossible 
to  construe  the  deed  on  the  principles  that  apply  to  wills, 
and  that,  according  to  theeffect  of  common  law  convey- 
ances, she  could  have  an  estate  for  life  only.  So  in 
1  Boll.  Ab.  837;  R*  1«9  ^^  If  a  man  makes  a  feoffment 
<*  to  the  use  of  J.  S.  and  the  issue  male  of  his  body, 
^<  this  is  no  estate  tail  for  want  of  the  word  heir, 
<<  although  this  be  by  the  way  of  use ;"  in  other  words, 
conveyance  to  uses  must  receive  the  same  construction 
as  common  law  conveyances. 

(fl)  Cro.  Eliz.  478.  .(*)  Coinyn,  457. 
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The  case  of  Tapner'v.  Merlott  (a),  was  not  decide^ 
on  the  point  in  question.  But  Lrord  Chief  Justice 
WiUes  thought  it  important  to  state  his  opinion,  which 
was  also  that  of  the  other  Judges;  and  this  Is  his  lan- 
guage :  "  As  to  what  was  insisted  upon,  that  a  coi^vey- 
<'  ance  to  uses  is  to  be  construed  as  a  will^  and  in  a 
*<  different  manner  from  other  conveyances,  we  are  all 
"  clearly  of  a  contrary  opinion ;  for,  since  the  statute 
'*  of  uses,  an  use  is  turned  into  a  legal  estate  to  all 
<<  intents  and  purposes.  It  must  be  conveyed  exactly 
<*  in  the  same  manner,  and  by  the  same  words ;  and,  if 
<<  it  were  otherwise,  as  most  conveyances  are  jqow  made 
"  by  the  way  of  use,  endless  confusion  would  ensue." 


In  Doe  V.  Morgan  (6),  Lord  Kenj/on,  after  depre^- 
ing  all  arguments  addressed  to  the  passions  in  Courts  of 
Justice^  states  his  opinion,  (as  to  which  there  may  be  some 
ground  to  differ  from  him,)  that  <'  it  would  have  he^ 
^<  better  for  the  public  if  the  same  rules  of  construction, 
<'  which  hold  in  the  cases  of  deeds,  had  alv^ays  been 
*^  applied  to  wills.'*     And  afterwards  goes  on  to  say, 
(referring,  probably,  to  the  very  case  that  has  been  cijied 
from  Cro,  Eliz.)  <<  Soon  after  the  statute  of  uses,  an 
<<  attempt  was  made  to  introduce  a  different  construc- 
<<  tion  on  deeds  to  uses,  from  that  which  was  pi^t  upon 
**  common  law  conveyances;  but  that  attempt  failed  of 
«  success,  and  the^  same  rul^  of  construction  applies  to 
<*  both."     Lord  Kenyon  was  afterwards  called  to  recon- 
sider this  subject  in  Alpass  v.  Wfitkins  (c),  ^hexe  tl\e 
attempt  was  to  alter  the  eflkct  of  a  limitation  upon  the 
supposed  intention  of  the  authpr  of  the  deed,  inferred 
from  an  expression  in  the  recital.     It  was  ^gned  t^at, 
being  a  conveyance  operatinjg  under  the  statute  pf  UKe$» 
the  technical  words,  giving  an  estate  tail,  should  nqt 

(fl)  WUles,  180.  (c)  8  T.  R.  516. 

{h)  3  T.  R-  765.  ' 
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have  their  technical  construction.    But  the  question.         1817- 

was  treated  as  so  little  deserying  of  attention  by  the 

Court,  that  Lord  Kenyan  would  not  hear  the  Counsel 

argue  in  support  of  the  estate  tail,  but  said,  this  is  the  v. 

case  of  a  deed,  a  deed  to  uses,  which  must  be  construed      ^i*  otfT^ 

like  a  common  hi,w  conveyance. 

I  stated  this  to  be  the  strict  rule  <<  with  one  excep- 
*^  tion ;''  by  which  I  meant  to  refer  to  the  opinion  of 
Lord  Hardwicke^  and  his  decision  in  lUgden  v.  Val^ 
Her  {a).  There  the  deed  clearly  had  a  testamentary 
purpose^  for  it  was  a  general  disposition  of  the  whole 
real  and  personal  estate;  and  one  of  the  arguments 
used  by  Lord  Hardwicke  for  coming  to  the  conclusion 
that  the  words  "  equally  to  be  divided  between  them," 
would  give  a  tenancy  in  common,  was,  that  the  deed 
was  testamentary.  I  do  not  mean  that  this  was  a 
reason  to  support  his  judgment ;  it  has  not  been  so  con- 
sidered. It  stands  as  an  exception  to  the  general  rule. 
It  stands  on  his  great  authority  more  than  on  the 
reason  of  the  thing;  and  it  has  ever  been  regretted  by 
the  Judges,  that  by  the  force  of  authority  such  a  con- 
struction should  have  crept  in  as  a  solecism.  Lord 
Hardwicke  does  not  dispute  the  general  rule,  that  these 
conveyances  are  to  be  construed  like  common  law  con- 
veyances ;  but  he  says,  the  words  are  ^^  words  of  regu- 
<*  lation  or  modification,"  not  affecting  the  substance  of  ^ 
the  limitation ;  and,  therefore^  "  there  is  no  harm  in 
^'  giving  them  greater  latitude  in  deeds  on  the  statute  of 
<*  qses,  than  on  feoffments." — It  seems,  therefore,  that  he 
adopts  and  confirms  the  rule;  and  one  cannot  but  lament 
that  be  has  founded  an  exception  on  such  unsatisfactory 
reaspning.    The  question  was  afterwards  pressed  on. 

(fl)  S  Atk.  7S1.    2  Ves.  252.  257. 
Y2 
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Lord  Tkurlctw  in  another  case,  which  has  been  cited  {a}y 
where  the  question  was  raided  on  a  settlement,  *'  to  permit 
*'  all  and  every  the  children  to  take  the  rents  to  thenr 
"  and  their  heirs  for  ever,*'  whether  the  children  were 
to  take  as  joint  heirs,  or  as  tenants  in  common.  It 
w^  said,  <^  here  is  as  plain  an  intention  as  there  was 
"  in  Rigden  v.  Vallier.*^  I  have  seen  a  MS.  note  of 
Lprd  T7tt{rl(m>*s  judgment  in  this  case,  in  which  he 
alljudcs  to  Rigden  v.  Vallier,  and  regrets  the  decision. 
But  to  take  the  effect  of  his  judgment,  as  it  appears  in 
the  report :  **  The  question,"  he  says,  "  is,  whether 
^'  the  giving  the  estate  this  way  can  be  supported,  and 
<*  whether  deeds  to  uses,  in  the  nature  of  wills,  should 
^*  be  construed  so  widely  as  wills  have  been.  I  should  % 
<<  be  sorry  to  give  into  this,  for  I  think  no  godd  has 
"  been  done  by  the  wide  construction  of  wills.'*  Upon 
the  cause  coming  on  again,  he  observed,  that,  **  whe- 
"  ther  the  settlement  was  to  be  considered  as  the  con- 
«  veyance  of  a  legal  estate,  or  a  deed  to  uses,  would 
^<  make  no  difference;"  and  he  adhered  to  his  former 
opinion. 


The  Court  will  not  be  surprised  to  find  that  some 
authorities  (as  they  are  termed)  are  cited  by  the  De- 
fendants in  support  of  their  proposition,  that  convey- 
ances to  uses  are  to  be  construed  as  wills ;  since  Lord 
Kenyan  tells  us,  that  an  attempt  had  been  made,  soon 
after  the  statute  of  uses,  to  introduce  that  distinction. 
The  first  of  these  attempts  is  to  be  found  in  the  case  of 
Leigh  V.  Brace  {b)^  and  undoubtedly  Carthem^  the 
reporter,  distinctly  states,  that  the  decision  in  that  case 
was  supported  upon  the  principle  that  there  wa^  no 
distinction  in  construction  between  conveyances  to  uses 


(a)  Stratton  v.  Best,  2  Bro. 


{b)  Garth.  343.    5  Mod. 
2(56. 
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And  wills.  Now,  that  case  was  pressed  upon  the  attention  1817 

of  tlie  Court  of  Common  Pleas  in  Tapner  v.  Merlott  (a), 

and  I  should  have  thought  that  it  would  hardly  have 

'been  considered  as  useful  to  the  Defendants,  after  hav-  v 

ing  read  what  L.  C.J.  WiUes  said  on  this  subject,  to  '    ^^J^T^^ 

bring  forward  that  case  as  entitled  to  the  least  weight. 

For  there,  after  the  passage  I  have  already  referred  to, 

His  Lordship  proceeds  to  comment  at  large  on  that 

very  case,  and  concludes  thus — "  I  own  that  Carthew 

^'  is,  in  general,  a  very  good  and  a  very  faithful  re- 

**  porter;  but  I  fancy  he  was  mistaken  here,  because  I 

*^  cannot  think  the  Court  would  give  so  absurd  a  reason 

**  for  their  judgment,  especially  since  there  is  not  a 

^'  word  said  of  it  in  5  Mod.^  where  the  case  and  the 

"  arguments  upon  it  are  very   particularly  reported. 

"  However,  if  this  had  been  as  Cartkew  reports  it,  yet 

^^  it  is  a  single  case,  it  is  contrary  to  reason  and  to 

<^  common  experience,  and  such  a  determination  would 

<'  make  such  confusion  in  all  the  property  of  the  people 

<<  of  this  kingdom,  that  I  own  I  should  have  no  regard 

'<  to  it,  but  think  that   the  contrary  ought  to  be  de- 

**  clared  to  be  law." 

The  next  case  relied  upon,  is  not  a  decision,  but  a 
Dictum;  the  Dictum  of  Lord  Chief  Justice  Halet  in 
Pybus  V.  Mitford{b).  Now  in  that  case,  there  was  no 
such  point  decided :  the  point  had  no  application  to  the 
question  before  the  Court ;  but  Lord  Hale  enters  into 
an  argument,  and  gives  his  opinion  that  the  second 
son  might  take  by  description  as  a  purchaser,  proceed- 
ing upon  the  distinction,  which  he  considers  there  ought 
to  be  made,  between  the  construction  of  a  conveyance  to 
uses,  and  tliatofa  common  law  conveyance.  Undoubtedly, 

(a)  Willes,  177.  '        {h)  Vent.  372. 
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1817.         therefore,  there  is  Lord  Hale^s  opinion  upon  this  sub* 

ject;    one  of  those  opinions  to  which   Lord  Kenyan 

refers.     Mr.  Hargrave^    in  a  note  to  Coke  Littleton^ 

V.  enters  very  much  into  the  consideration  of  this  opinion, 

^^^]i^/^^       aiid  says,  the  tradition  of  the  profession  is,  that  Lord 

and  Others.      ^»  ,    :      ,         ,.         ,.  ,     ,  ,        ... 

Hale  in   that  obiter  dictum   stood   alone;    though    it 

would  appear  from  the  report  in  Ventris,  that  Mr.  Jus- 
tice ff^lde  adopted  the  same  notion.  However,  it  was 
<'  an  attempt  made,^  a  floating  notion,  which,  happily 
for  the  interests  of  society,  is  now  settled  to  a  different 
conclusion. 

The  case  of  Wills  v.  Palmer  (a)  is  also  entitled  to  great 
''weight,  though  not  a  decision,  yet  as  an  authority  of  the 
Court.  In  that  case,  the  Court  was  not  called  on  to 
consider  whether,  if  the  father  had  not  taken  an  estate 
tail,  he  would  have  taken  by  purchase.  That  was  quite 
immaterial;  for,  having  decided  that  he  was  to  take  by 
descent,  it  was  immaterial  to  enter  into  the  other  ques- 
tion. They  do,  however,  proceed  to  state  their  opinion 
upon  it.  But  giving  to  their  dictum  all  the  weight  which 
the  character  of  the  Judges  entitles  it  to,  still  it  is  a 
mere  dictum;  and  we  cannot  but  consider  it,  when  com- 
pared with  those  decided  authorities  which  have  been 
stated  in  support  of  the  Plaintiff's  case,  as  one  of  those 
"  attempts'*  which  were  made  (as  Lord  Kem/on  says) 
to  adapt  the  principle  of  the  construction  of  wills  to  the 
case  of  conveyances  to  uses. 

Mr.  Preston  cited  the  case  of  Spark  v.  Sparky  and  seem- 
ed to  consider  it  the  most  important  case  in  the  books. 
But  if  it  had  not  been  qualified  by  so  strong  an  epithet, 
it  would  never  have  occurred  to  me  as  a  case  to  which 
jt  was  at  all  important  to  call  the  attention  of  the  Court. 

(«)  5  Burr.  2616. 
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The  question  being  whether  a  term  of  forty  years,         1817« 
vested  in  llhe  lessee  for  eighty  years,  under  the  descrip- 
tion <<  to  nis  executors/'  the  Court  says,  that  it  clearly 
Vested  in  him  tpon  the  plain  declaration.    Nobody  can  v, 

doubt  that  it  must  have  been  the  intention  that  it  should  i.^j'i?,!^?. 
vest  in  hrm.  A  stranger  gives  to  JV,  S.  a  lease  for  eighty 
years.  A  stranger  gives  to  his  executors  a  further  lease 
fot  forty  years.  Ktow  could  that  stranger  have  intended 
any  personal  benefit  to  those  executors?  What  motive 
c6u1d  operate  with  th^e  grantor  of  that  estate  to  make 
this  beneficial  provision  for  the  executors  of  W.  S.  when 
he  could  not  possibly  know  who  they  would  be  ?  This^ 
di^refore,  was  held  substantially  a  grant  to  W.  S, 

Then,  as  to  Archbishop  Cranmer's  case  (a),  which  Mr. 
Preston  thinks  could  not  have  been  decided  as  it  was, 
btit  on  the  distinction  between  a  deed  to  uses  and  a 
common  law  deed. — Suppose  Archbishop  Cranmer  had 
linl^ited  to  a  stranger,  and  afterwards  to  his  executors, 
iniiist  not  the  decision  have  been  the  same  as  in  Spark  v. 
Spdrtc  f  Suppose,  in  Spdrk  v.  Sparky  it  had  been  a  lease 
fnade  by  W.  S.  to  himself,  remainder  to  his  executors, 
miist  nbt  the  decision  have  been  the  same  as  in  Arch- 
bfsliop  Cranmer*s  case?  Then  how  can  it  be  said  this 
is  a  case  to  establish  a  distinction  ? 

In  the  liote  to  that  case,  which  has  been  also  referred 
to,  it  is  not  said  by  Wdlmesley  that  the  decision  turns 
on  the  distinction  between  deeds  to  used  anH  common 
iM  conveyance^ ;  he  states  that  it  is  limited  to  uses,  but 
Be  does  not  notice  the  distinction:  the  decision  was 
6n  the  ihtchtion :  in  the  one  case^  a  man  might  well 
give  to  his  owii  executors,  but  a  stranger  would  not 
give  to  persons  hot  within  hi^  appointment  or  know- 
ledjg^. 

(a)  Salk.  50S. 
Y4 
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Suppose,  however,  this  was  not  the  settled  law  of  the 
Court,  and  that,  from  any  (as  I  should  think)  mistaken^ 
loose,  and  imperfect  view  of  the  subject,  the  Court  had 
been  induced  to  apply  the  principle  of  construction  in 
the  case  of  wills  to  the  case  of  a  conveyance  to  uses, 
let  us  enquire  what,  upon  this  subject,  has  been  decided 
in  the  cases  of  wills?  It  has  been  decided  that,  in  the 
case  of  a  will,  a  son,  though  the  father  be  alive,  may 
take  as  purchaser  by  the  description  of  **  keirJ*  In 
Long  V.  Beaumont  it  was  decided,  that  the  word  <<  heii^ 
in  a  will  may  receive  the  construction  *•  of  heir  appa- 
rent.** It  was  decided  by  Broaon  v.  Barkham^  and  other 
cases  of  that  class,  that  an  heir  special  may  take,  though 
he  be  not  the  heir  general ;  that  a  man  may  take  as 
heir  by  purchase,  though  not  heir  to  all  purposes. 
Suppose  the  same  were  to  be  held  in  a  conveyance  to 
uses,  what  has  that  to  do  with  the  present^  question? 
Here  it  is  admitted  that  Lord  Orfard  meant  the  right 
heir  ot  Samuel  RoUe.  A  will  speaks  at  the  death  of  the 
testator;  but  a  deed  speaks  presently,  and  marks  the 
intention  at  the  time  of  its  execution.  A  man  may  by 
deed  describe  a  future  class  of  persons  as  heirs  to  come 
into  existence ;  but  here  he  uses  no  terms  of  futurity^ 
he  speaks  per  verba  de  prcesentis  he  speaks  of  persons 
already  in  existence,  of  the  then  *<  right  heirs  of  Samuel 
"  RoUe**  But  we  are  told  to  look  at  the  prior  part  of  the 
deed,  and  that  there  we  shall  collect  that  he  did  not 
mean  what  he  has  said ;  that  he  meant  something  in 
direct  contradiction  to  the  plain  force  of  his  own  expres- 
sion. I  am  quite  willing  to  admit  that  he  never  meant  to* 
describe  himself  imder  the  term  of  ^*  right  heir  of  Samuel 
"  BoUe ;"  it  could  not  be  that  he  meant  to  describe  him- 
self. I  am  certain  that  he  made  some  mistake,  either 
in  point  of  law  or  of  fact ;  that  he  misunderstood  either 
the  effect  of  the  terms  he  used,  or  his  own  individual 
character;  that  he  did  not  mean  what  the  expression 
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imports.     But  is  there  any  such  rule  as  that,  if  a  testator,         18  !?• 
by  mistake,  makes  a  deed  directly  contrary  to  his  in- 
tention,  the  Court  shall  say,  it  will  make  a  new  deed  for  j^^t 

him  according  to  his  intention?    Not  a  case  has  been  v. 

produced,  where,  in  a  clear  mistake^  the  Court  has  ven-  ^n/'ot^J^ 
tured  to  say  it  will  not  act  upon  the  deed  made^  but  it 
will  act  upon  a  deed  not  made.  Why  are  we  left  without 
one  principle  or  authority  to  guide  the  Court  in  its  de- 
cision OB  the  single  point  presented  to  it  ?  For  no  other 
reason  than  because  there  is  no  principle  or  authority  to 
meet  it. 

1  am  willing,  however,  that  the  case  should  stand  upon 
the  rules  of  construction  so  elaborately  pressed  upon  the 
Court  Let  us  see  what  these  rules  of  construction  are. 
They  are  those  laid  down  by  L.  C.  J.  WilleSj  in  the  case 
of  Dormer  V.  Parkhurst  (a)^  where  the  learned  Judge 
thus  concludes:  *<  I  admit  that,  though  the  intent  of 
*^  the  parties  be  never  so  clear,  it  cannot  take  place  con^- 
<<  trary  to  the  rules  of  law,  nor  can  we  put  words  in  a 
^  deed  which  are  not  there,  nor  put  a  construction  on 
<<  the  words  of  a  deed  directly  contrary  to  the  plain 
**  sense  of  them.*' — "  But  where  the  intent  is  plain  and 
**  manifest,  and  the  words  doubtful  and  obscure,  it  is 
"  the  duty  of  the  Judges  (and  this  is  that  astutia  which 
^*  is  so  much  commended  by  Lord  Hobart,  page  227,  in 
'*  the  case  of  the  Earl  of  Clanrickardy)  to  ^ideavour  to 
'^  find  out  such  a  meaning  in  the  words  as  will  best  an- 
"  swer  the  intention  of  the  parties." 

To  apply  those  rules  to  this  case, — Is  the  Couit  here 
called  upon  in  the  case  of  doubtful  words  ?  The  Court 
is  asked  to  strike  out  words  which  exist,  and  to  introduce 
such  others  as  will  best  answer  the  intent  of  the  parties. 

(a)  Willes,  332. 
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iBif:         But  thU  is  fiot  tie  office  of  cohstructioA :  it  is  iC  case  of 
r*AY  W'  sir '  1^'  P'^"  ttiistake  oh  th6  part  of  the  grantor,  snA  the  Cburi 
1^^^  tahhot  reliete  agaiiist  ibistake  iii  a  voluntary  settlement, 

kf.  Suppose  it  could  correct  a  plain  mistake  on  the  part  of 

Ad  ^^^'f'  t)l6  aiithVr  6f  the  deled,  and  say  that  the  deed  shall  mean 
iibltneihing  directly  contrary  to  what  he  has  said,  still 
die  Court  cannot  safely  find  its  way,  unless  it  can  see 
what  is  the  single  and  precise  expression  that  would 
jdave  met  Bis  indention.  Has  Lord  Orford  told  the 
)Cotift  what  was  the  future  period  at  which  his  descrip- 
tion of  **  right  heir*'  was  to  apply  ?  They  say,  he  has 
told  it  in  the  recital ;  that  the  motive  of  the  deed  clearly 
points  oiit  who  ii  was  that  Lord  Orford  meant  Sup- 
pose we  were  to  introduce  into  the  deed,—**  to  the  iise 
^  of  such  person  as  shall  at  my  death  be  the  right  heir 
^^  of  Samuel  RdUej^ — ^is  that  an  expression  that  would 
sfttisiy  the  declared  purpose  bf  the  author  of  this  deed? 
^^  Iii  inaking  tJble  limitatioh  of  this  deed,  oiit  of  love 
'^  and  afiectioh  to  my  relations,  the  heirs  of  Samuel 
^<  RoUcy  I  deidre,  in  case  I  should  have  no  heir  of  my 
^  body,  that  such  person  as  ihally  at  the  tirhe  of  my  death, 
**  answer  the  description  of  right  heir  of  Samuel  RoUe 
^^  shall  succeed  to  this  estate/'  Can  it  be  said  t^at  this 
would  not  nave  satisfied  the  expressed  intention  at 
least  as  well  as  the  words  which  are  sought  to  t)e  intro- 
duced, ITfniting  the  period  totlie  fdlure  of  issue?  Then 
ine  Court  has  here  a  choice  of  two  expressions,  either 
6t  which  would  equally  satisfy  the  expresised  intention. 
Which  of  the  two  is  it  to  adopt,  in  the  absolute  un- 
certainty in  which  the  author  of  the  deed  has  lefl  it  ? 
ti  the  Court  were  to  find,  in  ah  express  de^d,  some- 
tnihg  which  imported  one  of  two  objects,  with  so  mucn 
lincertiEiiiity  that  \i  was  not  possible  the  Court  could 
make  a  choice  between  them,  the  deed  would  be  decreed 
void  for  that  uncertainty.  Then  if  the  Court  sees  that 
either  of  these  expressions  would  answer  the  intention. 
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is  it  tliot  plfa6rf  in  the  saiH^  dituatidh  ?    Blii  Ihm  tt4y       yJS}^ 

be  toother  tlttbertainty.     Aftfer  the  litnitatibh  to  tte  ii«4     .  ^"^]f\!. 

of  the  heirs  of  the  body  of  O^orge  Lord  O^drd,  Iherti  U  Cdbt  JoWr- 

a  use  **  to  such  persoti  or  persblis  Hi  h^  shall  appcnht;''       ,    \). 

Ndw,  why  might  not  Ge&rge  LoM  Orjbrd  haVfe  exedited     &Si  ^^£^ 

^very  purpose  of  the  deed,  if  he  had  ^aid,  ^<  r^riiaindti^ 

^*  to  the  Use  of  subh  persbh  U  shall  be  the  right  hfeiif  bF 

<<  Samuel  Botte,  when  the  use  \vhith  t  ptdp6s^  id  te^ 

<<  cute  by  virtue  of  this  rescued  pdt^^r  l^hdl  &il?^ 

Would  not  that  equally  answer  the  intention  of  the 

gratatdr  ?    t)o^  not  the  Court  het'e  nllfet  ^th  H  thbioe 

of  thrive  eitpriessloniB,  describing  totally  diffel'eilt  p^^dh^ 

and  yet  eAth  of  thosfe  dett^ij^tioils  iuistlr^ng  thd  UotiVe 

jEiiid  purpose  of  the  testator  ? 

11.  The  Deed  of  Confirmation  iS  theti  relied  bli  Ak 
giving  a  title  tb  Lord  Clinton^  sappodiflg  he  hisUl  ridiiilfe 
under  the  deed  of  17dl ;  aiid  the  ai'gilnient^  ar6  ^hit^dd 
in  different  forms.  In  the  first  place  it  ha^  beetl  stilted, 
Ihat  this  deed  of  1^94  is  a  plain  coiifiM&tibfl  dli  Chfe 
part  of  Horace  Lord  Otfolrdj  tiot  ib  the  extent  bhiy  Ctf 
removing  out  of  the  way  the  alleged  dlfflctdt^  of  thb 
deed  of  1785,  but  that  therels  a  plain  intention  to  t!Mr- 
firm  Lord  Clinton*^  estate  absolutely  Udder  the  dcfed  df 
178L  But  1  need  only  refet  to  the  deed  in  question  (6 
satisfy  the  Court  that  the  siniple  objett  i^as  ftot  t6  imA 
the  deed  of  1781 ;  not  to  cbnfinii  liny  defe<:t  in  that 
deed ;  but  to  feiilbve  the  obstructions  eireat^  by  fh^ 
deed  of  1785. 

They  thefl  say,  This  is  a  corifit-m^tion,  hot  Of  tx»^d 
Ctinton*s  estate,  but  of  the  estate  of  the  trustees  Of  the 
deed  of  1792.  We  say  the  saiHe.  It  ^iA  re^OUltt^ 
it  should  be  so.  Lord  Ctimoh  hflviAg  ai^d^efl  t6 
trustees  for  certain  purposes,  the  confititlatiotl  wai  tb 
enure  for  those  purposes.     But  it  Is  a  cdnfifraatioA  Of 
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the  estate  of  the  trustees  in  the  same  respect  as  it  would 
have  been  a  confirmation  to  Lord  C//n/on  himself.  There 
is  no  prayer  against  the  trustees ;  but,  if  there  were,  they 
accepted  the  trust,  not  in  respect  of  this  deed  of  confir- 
mation, but  in  the  confidence  that  Lord  Clinton  had  the 
title  under  the  deed  of  1781.  If  the  confirmation  had 
never  existed,  would  not  the  trustees  have  been  reduced 
to  the  very  inconvenience  which  they  now  complain  of 
as  a  hardship  peculiar  to  them  ? 


Then  it  is  said,  Suppose  it  was  the  intention  of  Ho- 
race  Lord  Orford  not  to  confirm  altogether,  but  simply 
to  re^iove  the  deed  of  1785  out  of  the  way,  still  there  is 
here  an  actual  confirmation  to  all  intents  and  purposes. 
They  say  that,  by  the  rules  of  law^  if  I  confirm  to  a 
man  an  estate  for  a  single  hour,  that  confirmation  enures 
to  his  whole  estate.     And  I  agree  that,  if  the  person  to 
whom  I  convey  for  an  hour  has  an  estate  in  fee,  my 
confirmation,  though  expressed  for  an  hour  only,  is  a 
confirmation  of  the  whole  fee.    If  I  acknowledge  a  good 
title  in  a  man  for  a  minute,  the  policy  of  the  law  ex* 
eludes  me  from  ever  afterwards  asserting  ^  title  against 
him.     But,  suppose  there  be  an  estate  for  life,  with  re- 
mainder over,  do  they  pretend  that,  if  I   confirm  bis 
estate  to  the  lessee  for  life,  that  will  enure  to  the  re- 
mainder over?     I  cannot  confirm  as  to  a  particular 
estate  partially,  but,  if  the  fee  be  divided  into  several 
estates,    I  may  confirm  one  without  confirmiiig   the 
others.     If  there  is  a  lease  for  one  hundred  years,  I 
may  confirm  for  one  year  of  that  lease,  because  there 
the  feudal  principles  do  not  apply.     ^.,  B,,  and  C  hold 
in  fee:  I  confirm  as  to  the  estate  o(A.  only.     That  will 
enure  as  a  confirmation  of  that  estate  only,  and  not  as  a 
confirmation  of  the  whole  estate.     Then  upon   what 
principle  is  this  to  be  a  confirmation  to  all  intents  and 
purposes  ?    It  is  a  confirmation  against  the  effect  of  a 
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particular  deed ;  and  upon  what  principle  does  it  stand 
that  there  may  not  be  such  a  limited  confirmation  ? 

Another  ground  taken  is,  Whatever  you  meant,  this  is 
not  a  confirmation :  it  is  a  conveyance  by  lease  and  re- 
lease; and  the  operation  of  that  is  to  pass  the  whole 
estate.  Whatever,  therefore,  you  intended,  you  have 
passed  the  whole  estate  to  Lord  Clinton  by  legal  con- 
veyance. Nowv  if  this  were  at  all  important,  I  should 
state  with  great  confidence,  that  the  effect  of  a  deed  of 
lease  and  release,  whether  considered  strictly  as  such,  or 
as  a  covenant  to  9tand  seised  to  uses,  or  as  a  bargain  and 
sale,  or  as  a  confirmation,  is  like  every  deed  operating 
by  the  statute  of  uses : — that  it  will  receive  a  constraction 
according  to  the  intent  of  it;  and  that  deeds  of  lease  and 
release  will  become  deeds  of  confirmation,  when  it  is 
necessary  that  they  should  be  so.  But  there  is  not  the 
least  need  of  entering  into  these  questions,  for  we  are  not 
dealing  with  a  legal  estate.  This  is  a  transaction  with 
respect  to  an  equity;  and  the  single  question  is.  What 
was  the  true  intention  of  the  parties  ? 

There  is  yet  another  argument  which  has  been  used 
on  the  piEirt  of  the  Defendants.  They  assume,  first,  that 
this  was  a  conveyance  of  the  whole  fee  by  lease  and  re- 
lease; then  they  say,  your  bill  is  to  be  considered  in 
e£Pect  as  a  bill  calling  on  the  Court  to  reform  this  con- 
veyance ;  and  you  are  not  in  a  situation  to  call  on  the 
Court  so  to  do,  because  you  were  acquainted  with  the 
facts,  although  it  is  true  you  were  ignorant  qf  the  law. 
Is  that  the  rule  of  a  Court  of  Equity  ?  If  a  man  repre- 
sents to  me,  that  under  a  particular  will  or  deed  he  is 
entitled  to  an  estate,  and  I,  in  confidence  of  that  repre- 
sentation, and  in  ignorance  of  my  legal  right  under 
that  instrument,  execute  a  deed  to  confirm  his  title,  is 


1817. 
Cholhonde- 

LET 

V. 

Clikton 
and  Others. 


SSti^  CASISS  IN  CHANCERY* 

lftl7-         it  the  lav  of  a  Coiift  pf  Equity  th^t  I  ^m  not  enititled  to 
^^^■^       relief  against  such  f^  ij^stak^  ? 

CWLJfQl^DS- 

V.  The  first  ca«e  is,  Lt^n^dcfwn  t,  Lansdoipn  (a)^  whete 

^ J?  k^  the  (Jhancellpr  s^ids  '**  that  the  miuua(t  of  hkWy  ignorantiii 
^^jw^nfnk  ej^cusfitf  wag  in  regard  tP  the  public,  that 
<<  i^oranpe  canoot  be  pl^ead^  iA  ei^cuse  of  oriioes,  but 
<<  414  npt  hpj^  in  ciyil  cf^ep/'  The  first  bfother  had  no 
i^or^  cpsc^ptipa  th»t  the  schpplm^ter's  law  was  wrong 
t^ai^  tl)e  ptl)er  hi^d.  T(if|  one  consid^riAg  that  h^  wa$ 
^tl^,  and  t^e  other  cp^sid^riqg  the  ^w^e,  the  youngest 
I:ii^pthef*  got  an  advantage.  The  elder  ip3|istcida)  Qotwith- 
stafi^uig  thft  giphool^iaster's  law^  th^t  he  was  entitled ;  and 
t})ifi  C9^e  nMght  be  copsi4?red  ^&,  a  coi^^promise  of  a,  dift- 
IMit^righ^  and  i^ight  l^ve  p^revwled  on  t^al^  ground. 
7bi(t  grpi^id  did  npt  prevail,  beci^vsis  it  wa9  coAsidered 
tli^ftlie  pfirtie^  acted  in  mistalfe  of  the  law;  aQd  th^ire- 
fqre  ^^^,  so  ea^^t^  cpuld  i^cA  be  sustained  in  i^  Court 
qf  ^\Ht]i;.  A  s^rongpi^  ^aye  caopot  ^ell  be  ^tf^ted-  On 
a  xi^^e  xpistal^e  |;:|^wcien  two  pfM^tie%  q^  is  permitted  tp 
enjoy,  and  tiie  other  r^^iounce^;  apd  the  Court  will  re- 
lieve against  the  effect  of  that  mistake. 

T*he  next  ci^^e  is  BinghaW'  v*  Bingham  (U  *  this  wi^  a^ 
ca^e  pf  grpf»  ignorance  of  tl^e  If^w.  It  t^m^  out  tb»t 
the  'P]^ffffffhw^  bpught,  hi^  own  estate  i^nd  that  t^ie 
X>efendf|at  htA  i¥^  <sU4fn  tp  it»  On  this  ground  the  bill 
V(im  fi)^,  \t  W491  insisted  that  it  was.  th^  FLaijptifira  own 
^q|t,  to  whpo^  thetitWw^s  produced,,  and  who  had  time 
to  cPU^d^  it.  Here^  therefore,  the  Plaintiff  was  fully 
^prised  of  the  instrun^ut  whi^  created  his  title:  he 
l]|^d  an  opportpn^  of  considering  tljie  effect  of  it,  wd 
of  t^kii^  leg^l  a4y^ ;  hmf^,  i^pt^isl^^tftfiduig  he  had  ijiat 
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oppprtuniiyias  he  d^lt  uoder  a  mistake  of  his  own  rights      vJlSlLe 
the  Court  decreed  tar  the  Plaintiff,  mth  costs,  andiar  c-I]^Jo-p., 
tegrest  for  the  money  from  the  time  of  bxiBging  the  hiU.  '  Xj£x     ^ 

So  in  Turner  v.  Turner  (a),  the  Court  was  of  Ofunioa  aSi^aL 
tb^  Plaintiff  ought  to  be  relieved,  and  had  an  undoubted 
right  to  the  mortgaged  premises ;  and  decreed  the  De? 
fimdant  to  repay  all  the  money  received  fay  him  thereon 
to  the  Plaintiff;  and  this  was  not  upon  any  misroprap- 
sentation,  not  upon  any  fraud,  but  upon  a  mutual  mis- 
take as  to  the  title*  <  And  in  Pus^  v.  Desboteoerie  (i), 
die  Court  held,  because  the  daughter  was  ignorant  of  the 
amount  of  the  orphanage  share,  though  there  was  ng 
fraud,  that  it  was  ignorance,  whether  of  law  or  of  fitct, 
against  which  the  Court  would  protect;  and  relief  was 
given  accordingly. 

Another  objection  is,  will  a  Court  of  Equity  relieve 
you  against  this  deed,  which  was  executed  by  mistake, 
in  order  that  you  may  take  advantage  of  a  mii^ake  made 
by  your  ancestor  in  an  instrumqit  by  which  he  meant 
to  disinherit  you  ?  I  oi^  this  argument  hiyl  a  novelty 
in  it  which  a  good  deal  surpds^  me.  I  nevep  befi>re 
heard  it  stated  diai,  if  an  heir  at  law  comes  for  relief  in 
his  character  of  heir  at  la^jTi^  there  n^^  tp  be  any  ei^ 
ipdty  whether  he  became  entitled  because  his  apceslor 
mpde  no  will  or  deed,  or  because,  having.madeawiM 
or  deed,  it  was  defectiYie;  We  ^ke  the  deed  a&  we.  find 
it :  the  intention  was  to  remove  the  instrument  of  1785 
out  of  the  way  of  the  settlement  of  178.1^  ao^  the  deed 
'  executes  that  intep^km  only* 

Then  it  is  asserted,  that,  if  Earl  JEfcroce  had  cea% 
known  there  was  a  ^e&ct  in  the  deed  of  1781^  he  would 
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have  also  remedied  that  defect.  My  answer  is,  The 
Court  is  called  on  to  consider,  not  what  Earl  Horace 
would  have  done,  or  might  have  done,  but  what  he  has 
done.  But  is  the  Court  prepared  to  say,  that  if  Earl 
Horace  had  been  called  on  to  give  this  estate  to  Lord 
CUnUm^  in  respect  of  the  imperfect  effect  of  the  deed  of 
1781,  he  would  have  done  so  ?  The  evidence  before 
the  Court  is,  that  Earl  Horace^  knowing  he  could  take 
no  advantage  of  the  deed  of  1785,  agreed  to  remove  it. 
And  the  Court  is  seriously  told,  because  he  executed  a 
deed  by  which  he  gave  nothing,  that,  if  he  had  known 
that  he  had  j£20,0(X)  a-year  to  give  away,  he  would  have 
given  it. 


IIL  Upon  tlie  length  of  time,  there  cannot  be  any 
difference  of  opinion  as  to  the  general  principle.  The 
same  possession,  which  would  be  a  bar  at  law,  will  form 
an  objection  in  the  case  of  an  equitable  estate.  It  would 
be  strange  if  it  were  otherwise.  Suppose  the  Court  is 
called  to  consider  questions  not  arising  out  of  the  form 
of  the  conveyance,— questions  in  which  the  jurisdiction 
doesViot  depend  on  its  being  a  legal  or  an  equitable  estate, 
— but  questions  in  respect  of  the  Court's  special  juris- 
diction.  What  is  the  rule  adopted  in  such  cases?  A 
Court  of  Equity,  proceeding  by  analogy  to  those  statutes 
which  protect  possession  at  law,  adopts  and  applies  them ; 
andy  as  twenty  years  at  law  is  a  bar  to  a  possessory  action, 
80  it  is  held  a  bar  to  equitable  relief. 


But  they  say,  This  is  substantially  the  suit  of  Mrs. 
Darner. —  She  has  been  out  of  the  poss^on  twaaty 
years,  which  would  have  barred  her  from  proceeding  by 
ejectment,  and  therefore  she  is  entitled  to  no  rdief  in  this 
Court  But,  if  Mrs.  Darner  is  the  person  entitled,  there 
is  an  end  of  the  objection.  She  would  be  entitled  to  her 
ejectment  as  Devisee,  because  her  Testator  died  seised 
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only  in  1797,  fifteen  years  before  the  bill  filed.     It  is         1817. 
for  them  to  make  out  the  analoinr  between  law  and 
equitjr.    It  is  for  thera  to  make  out  an  adverse  posses-  ^^^ 

fiion  against  the  Plaintifis.     They  have  no  adverse  pos-  v* 

cession  in  equity;  have  they  an  adverse  possession  at  ^^ others, 
law?  Have  they  an  adverse  possession  against  the 
mortgagee  ? — (for  we  are  now  treating  the  case  on  an 
acknowledged  title  in  the  Plaintiffs  to  this  equity  of  re- 
demption.) Am  I  stating  a  new  doctrine  when  I  say, 
Th&  possession  of  the  mortgagee  is  the  possession  of  the 
mortgagor? — ^That  the  possession  of  him  who  so  holds 
my  estate  is  the  possession  of  me  who  have  granted  it? 

They  say,  the  mortgagee  never  was  in  possession,  and  I 
grant  that  he  was  never  in  the  actual  possession ;  but  he 
was  in  possession  by  the  person  who  claims  as  mortgagor. 
Lord  Clinton  says,  it  is  his  estate  which  the  mortgagee 
holds;  it  is  in  that  character  that  Lord  Clinton,  as  be- 
tween himself  and  the  mortgagee,  stands.  Is  not  he  a 
raer^  tenant,  at  will  to  the  mortgagee?  Could  not  the 
mortgagee,  at  any  one  hour,  by  ejectment,  have  turned 
Liord  Clinton  out  of  possession  ?  Is  it  possible  to  con- 
tend that  he  had  an  adverse  possession  against  the 
mortgagee?  Was  not  the  mortgagee  in  possession  of 
the  estate  by  the  hands  of  Lord  Clinton  ?  Therefore, 
as  between  Lord  Clinton  and  the  mortgagee.  Lord  Clin* 
ton  had  not  a  single  minute  of  adverse  possession ;  and 
i^  as  between  him  and  the  mortgagee,  he  had  no  ad- 
verse possession,  he  had  no  adverse  possession  as  between 
him  and  the  mortgagor ; — for,  if  the  mortgagee  is  in 
possession,  it  is  the  possession  of  him  to  whom  he  is  to 
return  the  estate  on  payment  of  the  money.  And  yet 
JLord  Clinton,  not  having  for  a  single  hour  a  posses- 
3ion  which  he  could  treat  as  adverse,  talks  of  analogy 
to  a  Court  of  Law,  and  says.  Give  me  the  b^iefit  of  the 
possession.     As  to  what  happened  in  1811,  when  he 
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took  the  assignment  of  this  mortgage,  that  does  not  alter 
the  question.  But  Lord  Clinton  says,  It  is  true,  I  caiindt 
pretend  I  have  the  benefit  of  a  disseisin,  but!  have 
what  is  just  the  same  thing,  I  have  been  receiving  the 
rents  and  profits  for  twenty  years.  I  have  been  putting 
into  my  pocket  what  belonged  to  you — is  not  that  sub- 
stantially an  adverse  possession  ?  Allow  that,  at  hw,  it 
is  not;  but  is  it  not  in  a  Court  of  Equity?  It  is  some- 
thing new,  that  there  may  be  a  possession  not  adverse 
at  law  but  adverse  in  equity.  I  could  understand  the 
distinction,  that  they  may  have  a  possession  adverse  at 
law  and  not  adverse  in  equity:  but  this  is  the  converse. 


Now,  what  is  the  effect  of  the  late  decisions  on  the 
subject,  in  Grenville  v.  Bit/the,  Hansard  y.  Hardy,  8cc.? 
That,  so  long  as  he  who  has  the  legal  estate  is  not  dis- 
seised, so  long  as  the  legal  estate  is  not  turned  into  an 
adverse  right,  so  long  as  it  is  considered  in  possession. 
It  is  nonsense  to  talk  of  equitable  disseisin.  If  you  mean 
to  acquire  an  adverse  possession  at  law  against  me  who 
have  an  equity,  the  way  is  to  disseise  him  who  holds  the 
estate  for  my  equity ;  but,  so  long  as  my  estate  subsists 
in  his  possession,  it  is  idle  to  talk  of  a  possession  which 
is  to  deprive  me  of  my  equitable  rights.  This  is  the 
point  decided  in  those  cases,  and  on  the  clearest  prin- 
ciple ;  for  how  can  it  be  contended  that,  so  long  as  he 
who  holds  an  estate  for  me,  which  he  is  bound  to  treat 
as  my  estate,  is  entitled  to  enter,  I  lose  the  benefit  to 
which  I  am  entitled  by  his  entry?  I  can  compel  him  to 
enter,  so  long  as  he  remains  entitled  to  do  so;  and;  if 
he  suffers  any  other  person  to  take  the  rents  and  profits, 
unless  it  amounts  to  a  legal  ouster,  unless  his  title  is 
gone  at  law,  I  can  compel  him,  in  a  Court  of  Equity,  to 
assert  his  legal  rights.  If,  therefore,  these  cases  are  law, 
it  is  new  to  say  that,  though  there  is  no  adverse  pos* 
session  at  law,  yet  the  wrongful  receipt  of  rents  and 
profits  amounts  to  an  adverse  possession  in  equity. 
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But  they  say,  this  is  not  a  bill  for  redemption — if  it  1817. 

13,  why  make  Loi*d  Clinton  a  party  ?  This  is  again  one       ^*^'*V*^^ 
of  those  inaccuracies  which  one  is  surprised  to  find  very   ^'^olmondk- 
acute  and  able  men  fall  into — Was  it  possible  to  file  a  r. 

bill  for  redemption  without  making  him  a  party?  He       Cliwton 
is  the  person  entitled  to  receive  the  mortgage  money. 
When  I  call  for  a  conveyance  of  the  estate  to  rae  on  pay- 
ment of  the  mortgage  money,  am  I  not  bound  to  call 
upon  him  who  is  to  receive  the  money  ?  The  Defendant 
Drake  says,  I  took  an  assignment  of  the  mortgage  from 
the  heir  of  Sir  Edward  Hughes^  but  it  was  with  Lord 
Clinton^  money.    Was  it  possible  then  to  do  other  than 
make  him  a  party?  Suppose  somebody  else  had  paid 
off  the  mortgage  in    1811,  and  that  a  bill  was  filed 
against  that  person.     Suppose  he  said,  You  are  the  re- 
presentative of  George  Lord  Orford ;  it  is  true  that  you. 
Lord  Cholmondeley^  or  you,  Mrs.  Darner^  are  entitled  to 
redeem;  but  I  will  let  you  into  a  secret — For  the  last 
twenty  years  I  had  a  notion  that  Lord  Clinton  repre- 
sented George  Lord  Orford^  and  I  allowed  him  to  hold 
the  estate—I  received  the  interest  regularly,  and  was 
satisfied — It  was  nothing  to  me,  and  therefore  I  allowed 
Lord  Clinton^  believing  him  td  be  the  person  entitled, 
ta  remain  in  possession  of  the  estate*     Suppose  he  went 
on  to  say.  Now  I  insist,  because  for  twenty  y^ars  I  have 
permitted  Lord  Clinton  to  take  the  rents  and  profits, 
that  therefore  you,  the  acknowledged  representatives  of 
George  Lord  Orfofd^  are  not  entitled  to  redeem  me. — 
That  is  the  very  case  which  the  Court  has  now  to  de- 
cide.   Suppose  the  mortgagee  had  stated  such  an  answer 
as  that,  to  a  bill  filed  for  redemption  by  the  present 
Plaintiffs ;  would  they  have  found  any  Counsel  to  state 
the  case? — To  contend  that,  for  that  reason,  the  mort- 
gagee was  not  bound  to  return  the  estate  of  the  mort- 
gagor?— that  the  representatives  of  George  Lord  Or'' 
ford  bad  no  right  to  redeem  because  the  mortgagee  had 
received  the  interest  from  Lord  Clinton^  who  for  twenty 
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years  bad  been  in  the  receipt *of  the  rents  and  profits? 
Suppose  Lord  Clinton^  he  being  not  interested  in  the 
mortgage  money,  had  filed  a  bill  to  redeem  tliis  mort- 
gage— Suppose  he  had  stated  his  title  to  redemption 
according  to  the  truth — Suppose  he  had   said,  Earl 
George  made  such  a  deed  in  1781 ;  Earl  Horace  made 
such  another  deed  in  1794,  in  the  persuasion  that  he 
was  entitled  under  the  deed  of' 1781;  my  father  en- 
tered into  the  receipt  of  the  rents  and  profits  of  this 
estate  in  the  persuasion  that  he  was  entitled  under  the 
same  deed ;  he  continued  in  the  receipt  of  the  rents 
and  profits;  and  upon  the  death  of  my  &ther,  I  en- 
tered, claiming  in  his  right:  I  admit  all  this  was  by 
mistake — ^that  my  father  asserted  his  title  by  mistake — 
that  Earl  iibrac^. submitted  by  mistake;  but,  though  all 
this  was  done  by  mistake,  yet  inasmuch  as  1  have  wrong- 
fully taken  these  rents  and  profits  for  twenty  years,  I 
submit  that  I  have  thereby  acquired  a  title  to  redeem ; 
and  I  call  upon  the  Court  to  compel  Sir  Edward  Hughes 
to  assign  to  me  on   the  payment  of  the  mortgage 
money,— Would  any  lawyer  state  such  a  case  ?  And  is 
not  the  present  that  very  case  ?  The  cases  I  put,  and 
which  appear  so  extravagant,  absolutely  depend  upon 
the  principle  which  the  Court  has  now  to  consider. 


Now  what  is  the  real  form  of  the  proceeding  ?  The 
Plaintiffs  insist  that  they  are  entitled  to  the  equity  of 
redemption.  The  mortgagee  has  no  answer  to  make. 
In  some  cases  the^  answer  of  a  mortgagee  is  that  there 
is  no  mortgage.  But  here,  the  mortgagee  is  ready  to 
convey  the  estate  to  those  who  have  the  equity  of  re- 
demption. It  is  admitted  that,  in  point  of  title,  the 
Plaintifis  have  it;  but  Lord  Clinton  says,  *^  Though  you 
.  «  represent  George  Lord  Orford^  a^d  are  entitled  to 
"  the  equity  of  redemption,  yet  I  have  a  better  equity 
*^  than  you.  Yours  is  a  perfect  equity ;  but  mine  is  a 
^  better.    My  father  and  Earl  Hcrqcc  mutually  mis- 
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**  took  their  rights.  My  father  believed  he  had  a  title 
"  to  the  estate,  and  asserted  his  right.  Earl  Horace 
'<  believed  the  same,  and  lent  himself  to  that  claim. 
^*  Under  this  mistake,  my  father  and  I  have  continued 
**  in  possession  twenty  years,  and  therefore,  because  we 
**  have  been  wrongfully  receiving  the  rents  under  this 
•*  possession,  we  have  a  better  equity  than  you  have. 
"  We  have  no  title  at  law,  but  we  are  entitled  in 
"  respect  of  a  wrongful  possession  for  twenty  years, 
'*  under  circumstances  that  give  no  title  at  law.  Your 
<*  equity  is  gone  by  our  wrong.  This  mutual  mistake 
<*  of  our  ancestors,  this  assertion  of  right  on  the  part  of 
<*  my  father,  this  acquiescence  on  the  part  of  your  an- 
<<  cestor,  have  enabled  me  and  my  father  wrongfully 
*^  to  receive  the  rents  and  profits  for  twenty  years  and 
**  six  months;  and  this  wrongful  possession  has  given 
«'  us  an  equity."  Is  not  that  the  real  question  upon 
the  length  of  time?  If  a  man  obtains  a  wrongful  pos- 
session for  more  than  twenty  years,  proceeding  upon 
an  assertion  of  right  on  his  part,  and  a  belief  of  it  on 
the  other,  and  that  mistake  continues  undiscovered  for 
a  number  of  years,  that  very  mistake,  though  it  gives  no 
title  in  law,  gives,  in  a  Court  of  Equity,  a  better  title 
than  that  of  the  owners. 
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But  suppose  in  the  year  1791,  when  George  Lord 
Orford  died,-<— Lord  Clinton^  representing  to  Earl  Horace 
that  he  was  entitled  to  this  estate,  .and  Earl  Horace^  iii 
ignorance  of  his  title,  believing  it, — ^he.  Lord  Clinton^ 
had,  for  some  reason  or  other,  called  on  Earl  Horace  to 
confirm  his  title.  Suppose  also  that  there  was  no  mort- 
gage in  question,  and  that  Earl  Horace^  in  1791,  had 
executed  a  deed  upon  this  representation  on  the  part  of 
Lord  Clinton  ;  in  such  a  case,  both  parties  would  have 
proceeded  in  mutual  ignorance  of  the  law.  If  the  cases 
to  which  I  have  called  the  attention  of  the  Court  be 
law,  could  not  these  Plaintifis  now  file  a  bill,  and  call 
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on  Lord  Clinton^  though  be  had  adverse  possession  at 
law,  to  restore  the  legal  estate?  "  No,"  (say  they) 
"  on. your  own  principles,  this  would  be  a  case  merely 
<^  equitable;  a  case  proceeding  on  no  analogy  of  law, 
**  but  on  the  peculiar  jurisdiction  of  this  Court ;  and 
"  therefore  twenty  years  would  bar  your  right."  Do 
they  then  forget  the  language  of  the  cases  on  this  sub- 
ject? In  these  equitable  cases,  time  runs  when  the 
mistake  ceases.  The  twenty  years,  in  equitable  cases, 
begin,  when  the  fraud,  the  mistake,  the  ignorance  which 
induced  the  conveyance,  ends.  When  you  tell  me, 
therefore,  it  is  twenty  years  and  six  months  since  you 
entered  into  my  property,  do  you  say,  it  is  twenty 
years  since  I  discovered  it  ?  The  answer  is.  No :  that  I 
do  not  tell  you ;  but  you  are  bound  to  make  out  the 
fact  of  its  being  a  recent  discovery.  How  can  I  prove 
a  negative  ?  If  you  mean  to  protect  a  possession  de- 
rived under  misrepresentation  and  wrong,  you  must 
prove  that  I  knew  it  How  can  I  prove  that  I  did 
not  know  it?  But  the  deed  of  1794  does  negatively 
shew,  that,  in  the  year  1 794,  Earl  Horace  was  acting 
under  the  same  delusion  that  induced,  him  to  submit  to 
the  possession  of  Lord  Clinton  in  1791.  And  Lord 
JUdesdale  states  it  as  a  clear  principle,  that  a  limit- 
fition  runs,  not  from  the  time  of  possession,  but  from 
the  time  of  the  discovery  of  the  fraud  or  mistake  which 
produced  that  possession. 


IV.  I  now  come  to  the  only  remiuning  ground 
which  has  been  taken.  Supposing  that  the  question  of 
time,  as  applied  to  adverse  possession,  has  no  applicatior^ 
they  say  this  case  comes  within  the  rule  of  a  Court  of 
Equity,  on  the  ground  of  acquiescence.  I  am  rather  at 
a  loss  to  understand  what  that  means,  as  applied  to  this 
case.  What  is  this  acquiescence  more  than  an  acqui- 
escence of  non-claim  ?  If  it  is  nothing  more,  I  have 
already    answered   the  objection.      Can  you,  by  the 
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term  Acquiescence,  give  it  a  difTerent  effect  from  what  1817. 

it  would  have  if  you  call  it  Non-claim  ?  The  doctrine  of 
acquiescence,  in  a  Court  of  Equity,  proceeds  on  very    "'      ^^y 
plain  principles.    If,  from  the  circumstances  of  conduct  v* 

which  have  taken  place,  it  can  be  considered  that  a  dis-  and  Otiierg. 
puted  right  has  been  expressly  agreed  to  by  the  party 
who  now  desires  to  avoid  the  effect  of  it,  acquiescence 
then  applies;  acquiescence  then  amounts  to  agreement; 
and  such  was  the  case,  cited,  of  Swanton  v.  Raven^ 
where,  though  the  widow  was  not  formally  a  party  to 
the  declaration  of  uses,  yet  it  was  her  act  as  well  as  her 
husband's.  It  was  said,  your  husband  has  been  dead 
fifteen  years,  and  you  have  never  questioned  the  right 
till  now.  Is  not  that  evidence  that  it  is  your  act  as  well 
as  his?  You  joined  in  the  fine; — for  fifteen  years  after 
your  husband's  death  you  permitted  /i.  B.  to  continue 
in  possession ;— and,  because  you  were  not  actually  a 
party  to  the  declaration  of  uses,  you  say  the  Court  is 
not  to  bind  you.  But  the  Coui*t  must  say,  that  was 
acquiescence.  In  what  sense,  acquiescence?  Why, 
your  acquiescence  amounts  to  a  waiver ;  you  were  aware 
of  all  the  circumstances,  you  might  have  asserted  your 
right  sooner;  and  acquiescence  is  waived,  and  not  limit- 
ation of  time.  The  principles  of  acquiescence,  there- 
fore, have  not  the  least  to  do  in  this  case. 

It  remains  to  consider,  first,  the  case  of  the  trustees ; 
and,  next,  that  of  the  representatives  of  Sir  Lawrence 
Palk. 

The  trustees  of  Lord  Clinton  say.  It  is  hard  for  us  to 
be  disturbed  in  the  execution  of  these  trusts.    We  have  ' 

been  acting  under  the  orders  of  the  Court  in  a  suit  in- 
stituted, after  the  late  Lord  Clinton  died,  for  the  ma- 
nagement of  the  estate  for  the  benefit  of  the  present 
Lord  Clinton^  who  was  then  an  infant.  Do  those  orders 
of  the  Court  alter  your  situation,  any  more  than  if  you 
Z4 


338 


CASES  IN  CHANCERY, 


1817. 
Choluonde- 

LEY 

r. 

Clinton 

and  Others. 


had  done  what  you  have  done  without  the  orders  of 
the  Court?  But  the  trustees  have  not  much  to  com- 
plain of,  because  there  is  no  prayer  against  them. 

Then  comes  the  case  of  Sir  Lawrence  PaWs  repre- 
sentatives.     Sir  Lawrence   Palk  says,   "  I  paid  my 
"  money  in  the  confidence  that  Lord  Clinton  had  a 
"  good  title."     So  every  man  who  buys  an  estate  or  - 
lends  money  upon  it,  does  it  in  the  confidence  of  a  good 
title.     But  he  says  besides,  "  Earl  Horace  led  me  to 
<'  believe,  by  the  execution  of  the  deed  of  1794,  that 
<^  Lord  Clinton  had  a  good  title.    How  could  I  imagine 
(<  there  was  the  least  objection  to  Lord  Clinton's  estate, 
"  considering  the  effect  of  what  Earl  Horace  did  in 
"  1794?"    When  you  call  upon  the  Court  to  judge 
what  was  the  effect  produced  upon  your  minds  by  that 
deed,  you  must  shew  what  the  deed  is.     Whatever  Earl 
Horace  professes  to  do,  in  point  of  security  to  the  title, 
by  that  deed,  undoubtedly  you,  who  advanced  your 
money  upon  the  credit  of  it,  have  a  rigiit  to  claim  that 
security  to  the  very  utmost.     But  you  never  can  pre- 
tend to  have  a  right  to  security  beyond  the  extent 
of  that  deed.    You  never  can  pretend  that,  if  that  deed 
amoimts  to  a  confirmation  of  the  deed  of  1781,  so  far 
only  as  that  deed  might  be  disturbed  by  the  deed  of 
1 785,  you  have  a  right  to  tell  those  who  represent  Earl 
Horace  that  you  can  claim  protection  against  any  thing 
more  than  that  disturbance.     The  trudi  is,  you  made 
the  same  mistake  as  to  the  deed  of  1 781,  as  Lord  Clin- 
ton made,  and  as  Earl  Horace  made,  when  be  acceded 
to  the  representation.      The  only  way  in  which  Sir 
Lawrence  Palk  can  place  himself  in  a  different  situation 
is,  by  virtue  of  the  principle  that  he  is  a  purchaser  for 
valuable  consideration  without  notice.     But  is  he  a 
purchaser  for  valuable  consideration  without  notice  of 
the  title  which  the  Plaintiff  asserts  against  the  De- 
fendant ?  If  he  knew  of  the  deed  upon  which  our  titfe 
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depends,  and  acted  on  the  mistake  as  we  didi  how  doe»        1817.' 
he  stand  in  a  different  situ^on  from,  the  person  uod^      >^V^ 
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There  remains  only  one  other  grdnnd  to  take'netiee  ^S'ort!'^ 
of  before  I  address  myself  to  the  consideration  of  the 
prayer  for  relief.  They  say,  it  is  quite  plain,  suppo«ng 
either  of  the  Flaintiffi  to  be  entitled  to  a  decree^  that 
this  is  not  Lord  Cholnumdele^s  estate,  but  Mrs.  Damer^s; 
and  therefore  the  bill,  as  far  as  it  is  the  bill  of  Lord 
Chatmondelejfy  must  be  dismissed.  I  recollect  no  instance 
of  ^a  bill  filed  by  two  Plaintiffsy  where  relief  is  given*  to 
one^  being  dismissed  against  the  othen  If  it  were  so^ 
why  is  Lord  Cholmondele^s  bill  to  be  dismissed?  They 
say,  because,  if  Mrs.  Darner  were  in  truth  entitled  to 
this  equity  of  redemption.  Lord  Cholmondelei/  can  daim 
ho  in'ieresf  in  it  except  by  assignment  from  Mrs.  Darner  $ 
and^  although  he  says  she  has  assigned'  this  equity  of 
redemption,  he  has  not  prov^  it.  I  never  before 
iieard  that  a  Bcfendant  had  a  rig^t  to  say,  a  matter  in 
a  cause  is  not  proved,  unless  the  Defendant  had  some 
interest  in  its  being  proved.  If  there  be  a  matter 
alleged  in  a  bill,  which  alters  the  right  and  character  of 
the  Defenclant,  undoubtedly,  the  Defendant  has  a  right 
to  say,  *<  Prove  it — do  not  coifie  here  for  a  decree 
**  against  me  upon  allegation.  You  must  have  it  upon 
'<  proof.**  But  what  interest  has  any  one  of  these  De- 
fendants in  the  fact  that  Mrs.  Darner  has  assigned  a 
share  of  her  equity  of  redemption  to  Lord  Cholmondeley  f 
Mrs.  Darner  is  the  person  alone  interested;  how  does  it 
alter  the  rights  and  interests  of  the  Defendants,  or  the 
relief  which  these  Flaintifis,  whether  jointly  or  sepa- 
rately, are  entitled  to?  Therefore  I  cannot  help  think- 
ing this  objectionnaltogether  unfounded. 

(Mr.  Ijeach  concluded  his  reply,  with  commentiqg 
upon  the  prayer  for  relief'  and  proposing,  as  alterations 
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in  the  decree  to  be  framed  upon  it,  that  the  name  of 
Lord  Clinton  should  be  substituted  in  the  room  of  the 
Defendant  Drake^Sj  as  the  accounting  party  in  respect 
of  the  mortgage,  he  having  paid  the  money  only  in  the 
name  of  the  other  Defendant;  and  also,  by  rendering 
Lord  Clinton  liable  to  account  for  the  rents  and  profits 
received  by  him  during  the  last  six  years  only  before  the 
filing  of  the  bill;  admitting  that  the  principle  of  limita- 
tion would  apply  by  analogy  to  that  case.) 


The  Master  of  the  Rolls. 

June  28.  The  substantial  question  in  this  Cause  is.  Which  of 

the  parties  is  entitled  to  an  Estate,  which,  being  derived 
firom  a  Gentleman  of  the  name  of  Samuel  Roller  Is  de- 
nominated the  Rolle  Estate.  Lord  Clinton  and  his 
Father  had,  for  more  than  twenty  years  before  the 
filing  of  the  present  Bill,  been  in  the  undisturbed  pos- 
session of  this  Estate,  and  had  been  considered  as  the 
undoubted  Owners  of  it.  The  Plaintiffs  now  say,  that 
it  was  under  a  mistake  with  regard  to  the  efiect  of  a 
Deed  executed  in  1781,  that  this  long  enjoyment  had 
been  permitted ;  that,  when  the  late  Lord  Clinton  took 
possession  of  the  Estate,  it  really  belonged  to  the  late 
Horace  Walpoley  Earl  otOtfordj  and  from  him  has  either 
descended  to  the  Plaintiff,  Lord  Cholmondeley,  as  his 
Heir  at  Law,  or  passed  to  the  other  Plaintiff,  Mrs. 
Darner^  as  his  General  Devisee.  The  Estate  is  subject 
to  a  Mortgage,  made  prior  to  the  time  when  the  right 
,  of  either  of  these  parties  accrued ;  and  it  is  from  this 

circumstance  that  the  question  of  Title  comes  to  be  dis- 
cussed in  a  Court  of  Equity.  The  Plainti£fs,  assuming 
that  the  Equity  of  Redemption  is  in  them,  or  one  of 
them,  filed  this  Bill,  for  the  purpose,  first,  of  redeeming 
the  Mortgage,  and  secondly,  of  obtaining  from  Iiord 
Clinton  the  possession  of  the  Estate,  and  an  account 
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(for  a  certain  period  at  least)  of  the  rents  and  profits         1817. 
which  he  has  received. 
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The  Mortgage  has,  in  point  of  fact,  become  vested  v* 

in  a  Trustee  for  Lord  Clinton  /  but  that  does  not  in  any  ^^i'nfvH^ 
degree  affect  the  substance  of  the  question  between  the 
parties.  The  last  undisputed  Owner  of  this  Estate  was 
George  Earl  of  Orford,  who  died  in  the  year  1791. 
He  had  succeeded  to  it  on  his  Mother's  death,  as  Te- 
nant in  tail  under  the  Will  of  his  Maternal  Grand- 
father Samuel  Rolle  s  and  having  suffered  a  Common 
Recovery,  became  seised  of  the  fee^  subject  to  a  Mort*- 
ffLge  for  a  term  of  years,  which  he  afterwards  converted 
into  a  Mortgage  in  fee.  Being  the  Absolute  Owner  of 
this  Estate,  he  (in  1781)  executed  a  Settlement  of  it, 
on  the  effect  of  which  the  first  question  in  the  cause 
depends. 

After  a  Recital,  to  which  I  shall  afl;erwards  more 
particularly  advett,  he  limited  the  Estate  to  the  use  of 
himself  for  life ;  remainder  to  the  heirs  of  his  body ; 
remainder,  in  default  of  such  heirs,  to  such  persons 
as  he  should  appoint;  with  a  remainder  to  the  right 
heirs  of  Samuel  Bolle;  and  then  he  reserved  a  general 
Power  of  Revocation  and  New  Appointment.  Under 
the  limitation  to  the  right  heirs  of  Samuel  Rolle^  Lord 
Clinton  claims  to  be  entitled,  as  he  was  right  heir  of 
Samuel  Bolle  at  the  time  of  the  death  of  Earl  George^ 
who  had  no  issue,  and  never  revoked  the  uses  of  the 
Settlement,  nor  executed  any  New  Appointment  under 
the  Power. 

If  his  claims  under  this  Deed  cannot  be  sustained, 
the  consequence  would  be  that  the  Estate  descended  to 
Horace  Walpole^  Earl  of  Orford:  but,  even  then,  it  is 
contended  by  Lord  Clinton^  that  he  is  entitled  to  the 
Estate,  because  (in  the  year  1794)  Horace  Earl  of 
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Orford  executed  a  Deed^  which  supplied  any  defects 
that  there  might  have  been  irt  his  (Lord  ClintorCs)  title, 
and  conveyed  all  the  interest  which  Earl  Horace  had  in 
the  estate.  The  effect  of  this  deed  of  1794  forms  the 
second  question  in  the  Cause* 

The  last  question,  as  between  the  Plaintiffs  and  Lord 
Clinton^  is,  whether,  supposing  neither  of  the  deeds 
gave  the  latter  any  title  to  the  Estate,  the  long  posses* 
sion  which  has  been  had  of  it  by  himself  and  his  Father 
4oes  not  operate  as  a  bar  to  the  Plaintiff's  claim. 

L  I  have  already  said,  the  iSrst  question  turns  on  the 
limitation  in  tbB  deed  of  1781  to  the  right  heirs  of 
Satnuel  EoUe.  It  happened  that  George  Earl  of  Orford 
^BS  himself  the  right  heir  of  Samuel  BoUe.  The  strict 
effect  of  the  limitation  was,  therefore,  to  leave  the  Re- 
version where,  without  any  such  limitation,  it  would 
h%ye  reiinained ;  namely,  in  Lord  Orford,  the  Grantor 
4q  this  Deed :  and,  on  his  death  without  issue,  the  fee 
would  ^escepd  to  his  Heir  at  Law,  who  was  Horace 
Earl  of  Orford^  But  Lord  Clinton  contends,  that  it  is 
not  in  its  strict  literal  sense  that  this  limitation  ought 
tp  be  understood ;  t}iat  Lord  Or/ord^s  intention  appears 
to  have  been,  so  to  settle  the  Estate,  as  to  carry  it  to 
bif  relations  on  the  Mothef's  side,  in  default  of  Issue 
pf  liis  own  body;  and  that,  to  effectuate  such  inten- 
sion, we  must  understand  the  words  as  designating, 
npt  the  heirs  of  Samuel  RoUe  at  the  time  of  the  execu- 
tipn  of  the  Deed,  but  such  persons  as  should  be  his 
heirs  at  the  time  when  there  should  be  a  failure  of  Lord 
OrfbrcTs  own  issue.  That  Lord  Orford  had  the  inten- 
sion wfaidi  is  ascribed  to  him,  tliere  can,  I  think,  be  no 
reasonable  doubt.  The  Peed  begins  by  statinjg  his 
{)edigre6  ex  parte  matemd.  He  carries  it  up  to  Theo-- 
jAilus  Earl  of  Uncdn,  Baron  Clinton,  from  whom  the 
Jate  IfOrd  Clinton  was  also,  in  the  female  line,  descended* 
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The  professed  consideration  on  which  the  Deed  was       ^  1817 

made,  was  ^^  the  natural  love  and  affection  which  he 

^\  had  and  bore  unto  his  relations  the  heirs  of  Samuel 

<«  UolUr  and  tlie  intent  of  the  Settlement  was,  "  that  v.^ 

«<  the  Manors,    Messuages,    Lands,   Tenements,  and      ^Ofhen. 

<^  Hereditaments    thereinafter    mentioned,   might  re- 

**  main,  continue,  and  be  in  the  family  and  blood  of 

**  his  late  Mother,  Margaret  Countesi  of  Otford^  on 

«<  the  side  or  part  of  her  Father  the  said  Samuel  RoUeP 

It  is  clear  that,  if  the  limitation  operates  in  the  manner 

contended  for  by  the  Plaintiffs,  this  intention  will  be 

wholly  defeated;  for  it  will  carry  the  Estate  to  the 

Paternal  Uncle,  who  had  in  him  none  of  the  blood  of 

Margaret  Countesa  of  Orford^  Earl  Georg(f%  Mother. 

But  the  question  is,  whether  the  Court  can  mould  the 

words  of  the  Deed,  so  as  to  carry  this  intention  into 

execution. 

It  is  true  that  Courts  ought  to  expound  Deeds,  as  A  Deed  is  t6  be 
well  as  Wills,  according  to  the  intention  of  the  Maken  expounded  ac- 
But  it  has  nWer  been  said,  that  a  Court  is  so  to  frame  cording  to  the 
or  alter  a  Deed,  as  may  best  effectuate  the  makers  in-  Maker's  Inten- 
tention.    The  party  is  left  to  execute  his  own  purpose  *^*^°* 
in  his  own  way.     He  may  execute  it  unskilfully  and     But  the  Court 
insuflSciently;  but,  if  the  dispositions  which  he  makes  ^*"  not  new 
are  clear,  and  unambiguous,  the  Court  cannot  alter  ™«><^«J^heDeed 
them  merely  because  they  are  ineffectual  to  the  attain-  \  ^  *  .^1^  *  ^^^ 
ment  of  the  proposed  end.     As  the  words  of  this  limit-    .  ? ,      ,  . 
ation  stand,  they  are  descriptive  of  the  Person  (who-  .         , 
ever  he  might  be)  that  was,  at  the  time  of  the  execution  -jeara  d 
of  the  Deed,  the  heir  of  Samuel  BaUe.     Supposing  we  i,[«QQug  \^^ 
were  to  read  this  limitation  without  knowing  who  the  cause  they  hap- 
person  was  that  answered  the  description,  no  doubt  p^Q  ^o  be  inef- 
could  possibly  be  raised  upon  its  construction.     All  fectual  to  the 
would  agree  that  the  then  existing  right  heir  would  end  proposed, 
take  a  vested  remainder;  and  it  would  be  impossible  to 
contend  that  this  was  a  contingent  remainder  to  such 
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1817*         persons  as  should,  at  some  future  period,  answer  the 

^^''^^^^^      description. 
Cholmomdx- 

V.  When  it  is  found  that  Lord  Orford  is  himself  the 

Clinton       present  right  heir,  do  the  words  therefore  change  their 
and  Others.     ^       .     ^     ^^      «         i_  i  ic  n  i      j 

meanmg?    No— but  they  are  unskilfully  employed; 

.  and,  with  the  meaning  that  properly  belongs  to  them^ 

they  will  not  effectuate  the  purpose  which  the  Framer 

of  the  Instrument  had  in  his   contemplation.     The 

sense  of  the  limitation  is  unambiguous — ^the  legal  effect 

of  it  is  clear ;  but  it  is  a  limitation  which  will  not  carry 

the  Estate  into  the  Channel  in  which  the  Grantor 

If  the  words  wished  it  to  pass.     If  you  can  show  then  that  the  words 

of  a  deed  are  in  ^j.^  j^  themselves  of  doubtful  signification,  or  that  there 

themselves  of    jg  ^q  person,  to  whom,  in  their  strict  technical  sense, 

doubtfulsignifi-  ^,^gy  ^^^  ^ppjy^  y^y  | ^^  ^  ^^^^^^  ^^  inqmring  whe- 

cation,  or  there  ^j^^^.  ^y^ey  may  not  be  understood  in  a  sense  different 

^  from  that  which  they  properly  bear.     When,  for  in- 

•    .X.  •     I'  .     stance,  there  is  a  limitation  to  the  heirs   of  a  livini? 
m  their  strict  .  i      j        .    . 

J     .    person,  there  is  no  one  who  answers  the  description  ;^ 

is  a  subject  for  ^^^  question,  therefore,  arises,  whether  the  words  were 
Inquiry  whc-    ^^^  ^^^  ^  *  designation  of  the  Heir  Apparent     So^ 
ther  they  may  ^^^^^  there  is  a  limitation  to  an  Heir  male,  as  a  Pur« 
not  be  under-  chaser;  and  the  Very  Heir  is  a  female;   there  is  na 
stood  in  a  dif-  person   to  whom   the  whole  description   in   strictness 
ferent  sense.       applies.     It  is  a  question  therefore  who  shall  take  under 
that  ambiguous  description.      But,   where   the  word 
**  Heirs'*  is  used  without  any  qualification,  and  there 
is  a  person  who  completely  answers  the  description,  it 
would  be  a  strong  thing  to  say,  that  that  is  not  the  per- 
son to  whom  the  description  shall  be  applied.     When 
you  introduce  the  fact,  that  the  person,  whose  heirs  are 
spoken  of,  is  alive,  you  raise  an  uncertainty  as  to  the 
application  of  the  description ;  but  the  fact,  that  Lord 
Orford  was  the  Right  Heir  of  Samuel  Roller  creates  no 
uncertainty  as  to  the  meaning,  or  the  application,  of  the 
words  "  right  heirs,"    The  words  do  not  become  words 
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of  futurity,  because  it  happens  that  they  apply  to  A^  and       y}^^^ 

not  to  B.,  nor  words  of  uncertainty,  because  it  is  to  -4., 

and  not  to  J3.,  that  they  do  apply.  i.by 

V. 

But  the  argument  is,  that,  if  you  give  to  them  their  ^^"oActs. 
proper  meaning,  and  their  proper  application,  the  pur- 
pose of  the  Grantor  will  not  be  attained :  and,  there- 
fore, you  ought  to  conclude  that  be  must  have  used  them 
in  some  other  than  their  proper  sense;  and  that  the 
sense  in  which  the  Court  must  understand  them,  or  ra- 
ther to  which  it  must  alter  them,  is  that,  by  which  the 
purpose  of  the  Grantor  would  most  effectually  have  been 
accomplished. 

Supposing  the  Grantor  had  been  apprised  of  the  effect 
of  such  a  limitation  as  he  has  actually  made,  there  is 
little  doubt  that  he  would  have  framed  it  differently. 
But  we  cannot  know,  with  the  least  certainty,  how  be 
would  have  framed  it  In  order  even  to  conjecture  what 
the  alteration  would  have  been,  we  must  know  wherein 
the  mistake  made  by  the  framer  of  this  Deed  consisted* 
Did  he  suppose  that  a  Remainder  vests  in  the  persons 
who  answer  the  description  at  the  time  when  the  preced- 
ing limitations  expire?  Or  did  he  overlook  the  circum- 
stance that  Lord  Orford  was  himself  the  Right  Heir  of 
Samuel  JBo/fe.^— Or  did  he  conceive  that  the  Grantor 
could  not  himself  be  considered  as  the  Object  of  his  own 
grant,  and  that  the  words  would  therefore  designate  such 
persons  as  would,  if  Lord  Orford  were  out  of  the  ques- 
tion, answer  the  description  of  Right  Heirs  of  Samuel 
Bolle?  According  to  the  nature  of  the  misconcep- 
tion, under  which  the  words  actually  used  have  been 
introduced  into  the  Deed,  would  be  the  nature  of  the 
alteration,  which  (upon  the  correction  of  that  miscon- 
ception) would  have  been  made.  The  Court  is  desired 
to  say,  that  there  is  in  this' Deed  (when  properly  con- 
strued) a  limitation  to  such  persons  as  should  be  the 


and  Others, 
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1817.        #ighi  bein  o(  Samuel  BoUe  at  the  time  when  the  pieced* 

iag  Umitatiom  ahoidd  expire.    The  Deed  itself  does  uot 

furnish  the  Itost  evidence  of  an  intention  so  to  frame 

V.  the  limitation ;  nor  have  we  any  ground  for  supposing 

^S*??!^     that  this  is  wliat  the  Drawer  of  the  Deed  conceived 

'  himself  to  have  accomplished,  when  he  used  the  words 

-lielias  employed.    It  is  only  because  this  would  have 

been  die  most  proper  limitation  to  effect  the  Grantor's 

object,  that  we  are  desired  to  say,  it  is  the  limitation 

'  which  he  has  actually  made. 

K  I  were  to  indulge  Conjecture,  1  should  sgy,  that 
there  was  no  intention  to  frame  the  limitation  in  the 
manner  now  proposed;  and  that  the  blunder,  which 
(unfortunately  for  Lord  Clinton)  has  been  committed, 
was,  in  all  probability,  of  quite  a  different  sort.  Through 
whatever  strange  misapprdbension  it  may  have  hap- 
pened, I  rather  .think,  the  words,  <<  Right  heirs  erf* 
*^  Samuel  BMe^^  were  used  as  descriptive  of  actually 
existing  persons,  other  than  Lord  Orfbrd  himself.  For 
see  what  is  said  in  the  Recital.— He  says,  *<  In  con- 
'<<  sideradon  of  the  natural  love  and  affection  which 
^  the  said  G€orge  Earl  of  Otford  hath  and  beareth 
<*  unto  his.  relations  the  heirs  of  Samuel  BoUe.''  Here 
he  speaks  of  existing  Relations,  whom  he  describes  as 
being  then  the  Heirs  of  Samuel  BoUe.  How  he  came 
to  think,  that  that  appellation  could  apply  to  them, 
while  he  himself  was  living,  it  is  impossible  to  guess. 
But,  surely,  it  is  much  more  probable  that  he  used  the 
words  <<  Heirs  of  Samuel  JSottf,"  in  one  part  of  the 
Deed,  in  the  same  sense  in  which  it  is  manifest  he  used 
them  in  another,  than  that,  after  having  spoken  of  **  the 
<<  love  and  affection''  which  he  bore  to  existing  persons, 
under  that  denomination,  as  one  of  his  inducements  for 
making  the  Deed,  he  should  afterwards  intend,  by  the 
very  same  denomination,  to  limit  his  Estate  to  some 
future  unascertained  persons,  wha  might  be  altogether 
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unlcnown  to  him.  I  think,  there  woald  be  more  ground 
for  contending,  that  this  ought  to  be  turned  into  an  im- 
mediate limitation  to  the  late  Lord  Clinton  as  the  per' 
sona  desigmUa,  diough  under  an  improper  description, 
than  into  a  prospective  limitation  to  such  penMMis  as 
should,  at  a  future  period,  answer  that  description.  Yet 
it  is  in  the  latter  way  that  the  Defendants'  Counsd  con- 
tend the  akeration  ought  to  be  made.  Is  not  the  very 
uncertain^  how  it  should  be  made^  the  strongest  reason 
for  not  at  all  attempting  to  alter  words  that  have  a  plain 
meaning,  merely  because  we  could  now  substitute  words 
that  would  have  been  much  better  adapted  to  the  attain- 
ment of  the  objeet  of  the  Grantor?  There  is  nothing 
Execatory  in  diis  Deed — nothing  which^gives  the  Court 
a  power  to  modify  the  means  by  Which  the  Grantor 
himself  proposed  to  arrive  at  his  end.  The  Deed  too 
is  purely  Voluntary. — ^There  is  no  Contract  which  can 
entitle  any  person  to  say  that,  if  the  words  of  the  Deed 
go  beyond,  or  &11  short  of,  the  intepded  purpose,  it 
4>nght  <to  be  so  construed,  or  so  reformed,  as  to  place 
the  parties  in  the  situation  in  which,  by  their  bargain, 
they  were  intended  to  stand. 


1817. 


Cholmondk- 

LEY 

V. 

Clinton 
and  Otliers. 


In  the  case  of  Seymour  v.  Boreman  (a),  where  a  son  of 
the  second  marriage  claimed  to  take  under  the  appella- 
tion of  Heir  Male  of  the  body  of  the  Father  and  Mo- 
ther, while  there  was  a  son  of  die  first  marriage  living, 
though  the  intention  was  perfectly  dear,  yet  the  Lord 
Keeper  said,  the  limitation  was  defective  at  Law,  and  the 
Plaindff  could  have  no  remedy  there;  but  that,  accord- 
ing to  the  true  meaning  of  the  Marriage  Agreement,  he 
was  well  described  to  take  the  rent.  It  was  therefore 
by  virtue  of  the  Contract,  that  the  Court  was  there 
enabled  to  put  upon  the  word  *^  Heirs"  a  sende  which, 
legally  and  strictly,  it  did  not  bear.  But  I  have  no  con- 
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(a)  Cha.  Kep.  123. 
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Set/mour 

V. 

Borenian* 
Under  a  set- 
tlement, the  son 
ofa  second  mar- 
riage held  to 
take,  as  Heir 
male  of  tlie  body 
of  father  and 
mother,  al« 
though  a  son  by 
a  former  mar- 
riage was  liv" 
mg'fbi/ virtue  q/ 
the  Contract. 
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1817.         tract  here^  which  enables  me  to  deal  with  the  words  no* 

^^'^'''^      cording  tp  the  reciprocal  intention  of  the  parties. 
Chojumomde- 

LEY 

9.  I  have  looked  into  all  the  authorities  that  were  re- 

Cj'"'Toif      ferred  .to  during  the  very  able  discussion  which  this 
subject  underwent  at  the  Bar,  without  discovering  one 
Boe  dem.      ^hi^h  would  serve  as  a  precedent  for  the  construction, 
JSaHyy.Jfug  .  ^^  rather  the  alteration  I  am  desired  to  make,  even  if 
'  f  V.   *     this  were  the  case  of  a  Will,  and  not  the  case  of  a  Deed, 
,      1^    « *        And,  therefore,  I  have  not  thought  it  material  to  advert 
of  ih  testator's  ^^  ^^  question,  whether  Deed^  to  Uses  are  to  be  con- 
son  for  life  and  strued  with  the  same  laxity  as  Wills,  or  with  the  sam^ 
of  estates  in      strictness  as  Common  Law  Convqrances^ 

^.totheseccmd 

iand  other  sons;  I  shall  particularly  mention  only  one  Case^  for  the 
if  but  one,  then  purpose  of  shpwing  with  what  diflSculty  technical  words 
all  the  real  e8«  are,  even  in  a  Will>  diverted  from  their  appropriate 
tates  to  him  for  meaning,  although  the  intention  of  the  Testator  seems 
his  life,  and  obviously  to  require  that  they  should  not  be  applied  to 
"  for  want  of  ^^  person  who  properly  answers  the  description.  The 
"heirs  of  him,"  ^^^^  j  ^^^  j^  ^j^^j.  ^f  jg^  ^^  ^^  demise  of  Bailey  v. 
to  the  right       Pugh{a).    The  Testator  said,    «  As  to  my  real  estates, 

'  ^^  after  the  decease  of  my  wife,  I  irive  and  devise  to  the 
tator,  <<  his  son  ,,    ,,  -  ...  n 

^j  J  „      "  eldest  son  ot  my  son  begotten  or  to  be  begotten  all  my 

Testator  d'ed  *^  states  in  London  and  Middlesex,  for  his  life — ^to  the 
leavinir  a  son '  "  second  son  all  my  estates  in  the  county  of  Hertford  for 
and  daughters.  ^*  ^^^  ^^^^  subject  to  pay  all  the  charges  of  a  man  I  have 
Held  by  K.  B^  ^^  appointed  to  look  after  them,  keep  them  in  good  repair, 
that  the  daugh-  ^^  &c»  And  so  on  in  the  same  manner  to  all  the  scms  my 
ters  took,  as  ^*  son  miiy  have — if  but  one  son,  then  all  the  real  estate 
persona  der  *^  to  him  for  his  life;  and,  for  want  of  heirs  of  him,  to 
signataf  but  *f  the  right  heirs  of  me  tlie  Testator  for  evfer,  m/  son  tfj> 
the  judgment  fr<  ceptedt  it .  being  my  will  he  shall  have  no  part  of  my 
reversed  on  t^  estates  either  real  or  personal:*  The  Testator  left 
rrit  of  error,  this  Son  and  three  Daughters,— The  Son  died  without 
issue,  and  then  the  question  arose,  who  was  to  take 
(a)  Butl.  Fearne*s  Cont.  Rem.  App.  S  Bro.  P.  C-.  Toml.  Ed, 
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under  this  Devise  "  to  his  own  right  heirs,  his  Son  ex- 
^^  cepted/'     The  Daughters  contended  that  they  must 
be  the^^r^cm^  designatay  for  that  the  Son,  who  was  the 
Proper  Heir,  was  plainly  and  manifestly  excluded,  not 
only  by  the  intention,  but  by  the  express  words ;  and 
the  Court  of  K.  B.  were  of  that  opinion ;  for  they  held, 
that  the  words  were  to  be  interpreted  as  if  the  Testator 
had  said,  *^  those  who  would  be  my  right  heirs  if  my 
"  Son  were  dead."     The  Case,  however,  went  to  the 
House  of  Lords  upon  a  Writ  of  Error ;  and,  when  it 
came  before  Lord  Tkurlowy  be  proposed  a  question  for 
the  opinion  of  the  Judges  in  the  following  terms: — 
f<  Whether  any  person,  and  who,  took  any  and  what 
*'  Estate  under  the  Will  mentioned  in  the  Special  Ver- 
f*  diet  by  way  of  Devise  and  Purchase;"  and,  the  Lord 
Chief  Baron  having  delivered  the  unanimous  opinion  of 
the  Judges  present,  that  no  person  took  any  estate  under 
the  Will  mentioned  in  the  special  verdict  by  way  of  De* 
vise  and  Purchase,  it  was  thereupon  ordered  and  ad- 
judged, that  the  Judgment  given  in  the  Court  of  K.  B. 
'should  be  reversed.*-Now,  that  the  Testator,  in  that. 
case,  could  Hot  mean  his  Son  to  take  under  the  denomi- 
nation of  Right  Heir,   is  at  least  as  manifest  as  that 
Lord  Orford  did  not  mean  to  limit  the  Estate  to  himself 
under  the  appellation  of  The  right  heir  of  Samuel  Rolle. 
The  alteration  suggested,  as  expressive  of  the  Testator's 
intent,  in  that  case,  was  not  at  all  stronger  than  tliat 
which  i»  here  proposed.     It  was  as  easy  to  say  that  the 
Testator  meant  Such  person  as  would  be  right  heir  if 
his  Son  were  dead,  as  to  say  that,  by  the  limitation  in 
this  case,  is  meant  Such  person  as  would  have  been 
right  heir  if  Lord  Orford  had  been  dead,  or  Such  person 
as  should  be  right  heir  at  his  death,  or  Such  person  as 
should  be  right  heir  on  the  failure  of  his  issue.    And,  if 
we  were  at  liberty  to  alter  technical  words,  there  was 
lass  room  for  uncertainty  in  that  case,  than  there  is  in 
A  a  2    . 


1817. 
Cholmonde- 

LEY 

V. 

Clintox 
and  Others. 
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1817*         this,  how  the  alteration  should  be  made.  There  was,  ni 

that  case,  an  opening,  and  apparently  even  a  call,  for 

^2Y  some  construction  to  give  a  meaning  to  words  which^ 

V.  literally  taken,  seemed  to  be  repugnant  and  inconsistent; 

^d  f?th^^    ,  for,  having  reference  to  the  fact  that  the  excluded  Son 

was  the  Heir,  the  limitation,'  according  to  the  letter,  ^     ^ 


to '  his  right  heirs,  his  right  heir  excepted.    Whereas^ 
in  our  case,  there  is  nothing  repugnant,  nothing  in^- 
sensible,  in  the  words  as  th^  stand;  and  the  Argument 
is,  only,  that  the  Grantor  could  not  have  nleant  to  say 
that  which  he  has  plainly  said.     I  should  not»  there* 
fore,  have  thought  the  decision  of  the  Court  of  K.  B* 
would  have  been  an  authority  for  the  alteration  I  am 
desired  to  make,  while  that  of  the  House  of  Lords  is  A 
strong  authority  the  other  way.    For  it  imports  that^  if 
there  be  a  person  who  properly  answers  the  descriptioit 
of  Right  Heir,  those  words  cannot  be  a  destgnatio  of 
any  other,  person,  although  the  intent,  not  to  apply  tham 
to  the  real  heir,  be  perfectly  manifest. 

Upon  the  whole  of  this  part  of  the  Case,  I  am  of 
Opinion,  that  Lord  Clinton  took  no  estate  under  tbe 
Deed  of  1781.  The  effect  of  his  taking  possession  <m 
the  death  of  Lord  Orford  I  shall  consider  hereafter. 

II.  For  the  purpose  of  deciding  the  question  Upon 
the  Deed  of  1794,  which  stands  next  in  order,  I,sba!i 
assume  that,  notwithstanding  such  possession,  the  wliole 
Equitable  Interest  in  the  BoUe  Estate  became  and  re- 
mained vested  in  Horace  Earl  of  Orford^  the  legul  Eatate 
continuing,  as  it  had  before  been*  in  the  Mortgagee. 

The  Deed  of  1 794  relatedonly  to  an  Eqm'table  Estate; 
and  it  is  in  Equity  that  it  must  have  its  e£fect,  and  re- 
ceive its  construction.  The  circumstance  which  kd  to 
its  execution  i^pears  upon  the  face  of  it.  It  was,  mt 
that  time,  supposed  by  ev^  body,  that  Lord  Qini^m 
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bad  a  perfectly  good  Title  under  the  Deed  oF  1781,         1S17. 
jM-orided  nothing  had  been  subsequently  done  by  Lord 
OrfSrd  by  which  that  Deed  would  be  affected.     But 
when)  in  1785,  Lord  Orford  converted  the  mortgage  for  v. 

years  into  a  mortgage  in  fee,  he  had  reserved  the  Equity  ^i*  q^^^ 
of  Redemption  to  himself,  his  heirs  and  assigns.  The 
doubt  that  occurred  was.  Whether  this  did  not  amount 
to  a  Revocation  of  the  uses  of  the  Deed  of  1781,  and  a 
new  Appointment  of  the  Equity  of  Redemption  to  him- 
self and  his  heirs.. 

Horace  Walpole  Earl  of  Orford  had  taken  opinions 
upon  this  point,  and  was  advised,  that  this  reservation 
would  have  no  such  effect.  But,  whatever  might  be  the 
value  of  the  doubt.  Lord  Clinton  wbs  desirous  of  having 
it  removed ;  and  Lord  Orford^  who  knew  it  was  worth 
nothing,  readily  consented  to  remove  it  It  is  quite 
dear,  that  it  was  for  this  purpose,  and  this  purpose  only, 
that  the  Deed  of  1794  was  executed.  And  it  seems  to 
me,  that  it  is  to  the  execution  of  this  purpose  that  the 
Deed  is,  even  in  its  terms,  confined;  and  that,  if  in 
words  it  extended  further,  it  could  not  in  Equity  be 
allowed  to  have  any  more  extensive  operation.  Lord 
Clinton  will  not  say  that  his  Father  knew  of  any  other 
objection  to  his  title  than  that  which  arose  from  the  deed 
of  1785;  for  it  would  have  been  a  Fraud  in  him  to  have 
obtained  a  Deed  of  this  kind  on  the  ostensible  pretext 
of  obviating  an  objection  arising  from  the  Deed  of  1785, 
while  his  real  object  was  to  cure  a  known,  but  concealed, 
defect  in  his  Tide  under  the  Deed  of  1781.  Then  he 
must  admit,  that  the  Deed  was  neither  applied  for,  nor 
obtained,  with  any  view  to  the  purpose  to  which  it  is 
now  endeavoured  to  convert  it  Lord  Orfordy  on  his 
side,  appears  to  have  been  equally  ignorant  that  Lord 
Clintorfs  Tide  under  the  Deed  of  1781  was  in  any  way 
impeachable.    In  the  Case  privately  submitted  to  his 
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1.817. 


Cholmondb- 

LEY 

Clinton 
and  Others. 


Counsel,  he  does  not  suggest  a  doubt  upon  that  point  t 
while  he  is  anxiously  consulting  them.  Whether  he  may 
not  have  some  claim  to  the  estate  under  the  Deed  of 
1785.  If  he  had  really  known  that  he  had  any  colour 
of  claim  under  the  Deed  of  1781,  and  had  intended  to 
relinquish  it,  would  he  have  executed  that  intention  by 
stealth,  and  not  even  have  given  Lord  Clinton,  or  intro-. 
duced  into  the  Deed,  the  smallest  intimation  that  he 
was  making  such  a  sacrifice  out  of  respect  to  his  Ne- 
phew's intentions?  We  see  that  a  sort  of  credit  is  taken^ 
even  for  obviating  the  objection  arising  from  the  Deed 
of  1785,  though  Lord  Orford  was  fully  apprised  that 
tlierc  was  no  validity  in  that  objection.  Whether  a  re- 
gard to  his  Nephew's  intentions  would  have  led  him  to 
give  up  his  rights  under  the  Deed  of  1781,  if  he  had 
known  of  their  existence,  is  a  matter  upon  which  I  shall 
not  hazard  a  conjecture ;  but  I  think  it  certain  that  no 
such  purpose  was  contemplated,  or  executed,  by  tlie 
Deed  of  1794. 


Although  the 
general  words 
in  a  Deed, 
taken  by  them- 
selves, would  be 
sufficient  f  3  pass 
the  whole  Intef- 
est   which   the 
party  has  to 
convey,  yet, 
where  it  is  clear 
that  those  words 
were  used,  and 
understood  by 
all  the  parties  to 
the  Deed,  only 
in  subservience 
to  a  particular 
purpose,  they 


It  is  said,  this  is  not  like  a  Release,  which  may  have 
a  partial  operation  ;  but  it  is  a  Conveyance  of  the  Estate, 
which  must  necessarily  pass  all  the  interest  which  the 
party  has  to  convey.  This  supposes,  that  an  interest 
will  be  held  to  pass  without  the  knowledge,  and  against 
the  intention,  of  all  the  parties  to  a  Deed,  provided 
there  be  any  words  in  it  that  would,  if  taken  by  them- 
selves, be  sufficient  to  include  that  interest,  however 
clelir  it  may  be  that  the  general  words  are  used  only  in 
subservience  to  a  particular  purpose.  The  Deed  of 
1794  plainly  speaks  this  language: — "  I  agree  to  exe- 
^'  cute  a  Conveyance  of  the  Estate ;  but  for  the  purpose 
"  only,  and  to  the  intent  only,  of  removing  the  doubt 
"  arising  from  the  Deed  of  1785,  and  of  placing  the  title 
<<  precisely  in  the  same  state  in  which  it  would  have  stood 
"  if  that  Deed  had  never  been  executed."  Accordingly, 
the  Deed  of  1781  is  expressly  confirmed  by  the  Deed  of 
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1^94;  and  this  shows  the  sense  in  which  the  Deed  of  the         1817* 

Trustees  is  confirmed  as  an  emanation  firom  that  of  1  tSl. 

Crolmokde- 

LEY 

It  is  very  tme,  that  both  parties  supposed,  at  the  v. 

time,  that  the  Deed  of  1781  constituted  Lord  aintofCs      ^j-l^T^^ 
_  and  Others, 

title,  and  not  Lord  Orford^s  title.     But  still  it  was  to 

be  the  Title  to  the  Estate,  and  the  erroneous  opinion  ^°«^^held 

that  was  entertained  with  resard  to  its  effect  could  ,         ^  , 

,       .      ,       ,  .  1 .1     •  1  beyond  thenar- 

not  alter  its  leiral  operation,  while  it  at  the  same  time  ^.    , 

.  f .  ,      .      ,  »    .         « ticular  purpose 

proves,  that  it  could  not  be  Jii  the  contemplation  of  ^^  intended. 

either  party,  that  Lord  Orford  should  convey  an  inte-  ' 

rest,  which  he  was  supposed  not  to  have,  to  Lord  Clinton^ 

who  was  supposed  to  be  already  in  possession  of  it 


There  is  ail  unre|)orted  case  oi  FarMeU  v.  CoJcer^  de-       Fareweli 

cided  by  Lord  King^  and  afterwards  carried  to  the         Coker. 

House  of  Lords;  which  appears  to  me  to  bear  materi-  Reg. Lib.  1726^. 

ally  on  the  present  question.     A  person  of  the  name  of  A.  fo.  197. 

Robert  Coker j  w*ho  was  tenant  for  life  of  an  estate,  re-      a.  tenant  fof 

mainder  to  his  son  in  tail,  remainder  to  himself  in  fee,  life,  with  re* 

made  a  Will,  and  devilled  in  general  terms  All  his^  Estate  mainder  to  his 

to  his  daughters.     At  a  subsequent  period,  the  surviv*  Son  in  tail,  with 

ing  daughter  executed  a  general  Release  to  her  b2V)ther,  fbmainder  to 

the  tenant  in  tail,  in  words  sufficiently  ample  to  convey  himself  in  fee, 

the  Reversion  which  she  took  under  het  Father's  Will,  devises^"  all  his 

—She  afterwards  filed  a  Bill  for  the  purpose  of  setting  E^^^e"  ^^  ^>« 

aside  the  Release.— A  Bill  was  necessary,  because  the  Daughter. The 

Release  passed  the  legal  interest  in  the  Reversion. — A  * 

question  arose,  what  was  intended  to  pass  by  this  Re-        ^ 
1  r«i      .  J   1     1        11   f  .      ,     cutes  a  general 

lease.     The  sister  contended,  that  all  i^he  meant  by  the  n  i^^    ^    ^ 
T«  1  1.    ,  f      1       1     .  -.  Relense  to  her 

Release,  was  td  discharge  her  brothers  estates  of  a  por-  pi^Q^jjgf  (*Ug 

tion  to  which  she  was  entitled  under  some  antecedent  Tenant  in  tail) 

Settlement ;  that  portion  being'  secured  in  a  different  ;„  ^^ords  suffi- 

manner,  by  a  Mortgage,  which  her  brothefr  had  exe-  cienttopassthe 

Cttted  to  her,  upon  a  particular  estate. — The  brother  Reverrion  in 

being  dead,  those  who  claimed  in  his  right  allc^^ed,  on  fe^.  A  Bill  be- 

A  a  4  ing  filed  by  her 
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1817.         tbe  other  band,  that  the  purpose  for  which  the  Rcleasm 


was  granted,  was,  plainly  and  distinctly,  that  of  convey- 

j^^y       *  ing  her  Reversion,  in  order  to  save  her  brother  the 

V.  necessity  of  suffering  a  common  recovery,  which  he  un- 

d'^Oth^*'      doubtedly  might  have  done.     Upon  the  first  hearing  of 

the  Cause,  Lord  King  thought,  that,  under  all  the  cir- 
to  set  aside  this  cumstances  of  the  case,  it  sufficiently  iqppeared  that  this 
Release,  upon  Release  was  executed  for  a  special  and  a  particular  pur- 
thc  ground  that  p^^ .  ^j  ^^^^^  therefore,  it  ought  not  to  be  set  up  on 
1  was  meant  ^j^^  j^j^^j  ^^  |^^  ^^  ^  causey  which  was  depending  be- 
^  P  "  tween  the  parties,  who  contested  the  right  to  the  estate 
Lo  d  Ch  l'  "P^**  other  and  different  grounds. — Upon  a  Re-hearing, 
lor  Kine  at  first  '^^^^^^^J  ^®  altered  his  Decree ;  and  he  directed  two 
decreed  in  Issues  to  be  tried ;  first,  "  Whether  the  Appellant  Susan  - 
favour  of  the  "  '"^  *^  ^'*®  ^*"^®  °^  ^^^  execution  of  the  said  Release, 
Plaintiff,  and  "  knew  or  was  apprised,  that  she  was  entitled  by  the 
afterwards,  on  "  Will  of  Bobert  Coker  her  Father  to  the  Reversion  in 
a  Re-hearing,  '^  fee  of  Promt  Famiy  and  the  other  lands  in  question, 
directed  issues  ^^  expectant  on  the  determination  of  an  Estate  tail  to. 
to  try,  Jir$tf  «  Robert  Coker  her  Brother. — Secondly,  Whether  the 
whether,  at  the  <(  said  Appellant  SusanfiaA  intended  to  pass  and  convey, 
time  of  the  «<  by  the  said  Release,  the  Reversion  in  fee  claimed  by 
Execution  of  .  cc  her  by  virtue  of  the  Will  of  JRobert  Coker  her  Father." 
the  Release^she  _Now  this  durection  plainly  implies,  in  the  first  place, 
knew,  or  was  ^^at,  if  she  did  not  know  that  she  was  entitled  to  this 
apprise   o ,   er  j^jgrest,  it  would  not  pass ;  secondly,  that,  if  she  did  not 

TTTMi  ^  T.  intend  it  to  pass,  her  Brother,  or  those  who  represented 
Will  to  the  Re- ,.  ,•,,..         ,       i..    t^  i  ^       i. 

,  nira,  could  not  claim  it  under  this  Release.    Yet  the 
version  ;«econrf-         \      o   i     t,  i  i  r     - 

t  —ijgj^L  1^  words  ot  the  Release  were  extremely  strong;  for  it  re- 
intended  bv  ^^^^^  ^  her  Brother  and  his  heirs  "  all  the  Manors, 
the  Release  to  "  naessuages,  lands,  tenements  and  hereditaments,  and 
pass  that  Re-  "  premises,  whereof  her  Grandfather,  ^  her  Father, 
version.  And,  "  ^^^  Brother,  or  any  or  either  of  them  were  seised, 
on  Appeal  to  ''  of  any  Estate  of  inheritance,  in  the  county  of  Dor- 
the  House  of  ^*  set^  and  all  the  Estate,  right,  title,  interest,  pro- 
Lords,  this  De**  *'  perty,  claim  and  demand],  of  her  the  said  Susannah^  in 
cree  was  af-  «  or  to  the  same,  by  virttie  of  her  said  Father's  Will  or 
firmed.  8  *^ 
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<«  otlierwise." — Nov  Ae  took  the  Reversion  under  her      ^J^^Jil, 

Father's  WUl ;  and  in  this  Release  there  were  introduced 

the  words,  "  by  virtue  of  her  said  Father's  Will,  or  j^„ 

<<  otherwise,  to  hold  the  «aid  premises,  and  the  Rever-  v. 

<«  sion  and  Reversions,  Remainder  and  Remainders,  to    ^qSw. 

*^  the  said  JOiAert  Coker^  his  heirs  and  assigns  for  ever." 

The  appellanU  were  dissatisfied  with  Lord  Kings  alter- 

ution  of  his  Decree,  and  they  appealed  to  the  House  of 

Ix>rds ;  but  the  Decree  was  there  affirmed  with  Costs, 

From  what  is  said  in  the  case  of  Lord  Brcufbroke  y.      Brayhrohe 
Ifttkip  (a),  I  collect  the  present  Lord  Chancellor's  Opi-        j^Mo 
nion  to  be,  that  a  person  called  upon^to  join  in  a  convey-     \^ere  a  man 
ance  for  the  purpose  of  obviating  a  specified  objection  -^  ^^^  ^ 
to  a  title,  would  not  be  bound,  as  to  any  other  interest  to  join  in  aeon- 
of  which  he  was  not  apprised;  though  if  he  is  told  gene-  veyance  for  the 
rally  that  there  are  objections  to  the  titles  and  consents  purpose  of  ob- 
to  join  in  the  conveyance^  it  must  be  taken  that  he  has  viating  a  speci- 
enquired  into  the  nature  of  the  objections,  and  shall  not  fied  objection 
afterwards  raise  a  question  about  the  eactent  of  his  infor-  to  title,  he  will 
mation.    In  that  case  an  objection  was  taken  to  the  not  be  bound 
title,  upon  the  supposed  ground  of  illegitimacy  of  a  per-  by  it,  as  to  any 
«on  fr6m  whom  it  was  necessary  to  dedace  it— If  be  "^t^*^*  " 
was  ill^itimate,  the  title  would  have  been  in  another  ^^*  ^^  ^" 
person  of  the  name  of  OveraU.    That  Mr.  OveraU  had,  °^^  ^  . 

in  the  year  1  /50,  executed  a  general  Release  of  all  right,  f       *      "^  ^^ 
•  1,.  1.  ■»-««.  ,-he  consents  to 

title,  and  interest  to  this  Estate;  but  it  was  executed  only  ...     ^ 

,  •        ru-  •  •  ^    c  \.  join  in  the con- 

upon  the  occasion  of  his  receiving  paymmt  of  a  sum  of 

^  ^  ^  ^  veyance,  upon 

money  which  was  due  to  him  from  the  Estate  of  the  beimrtoldcene- 
Testator ;  and  therefore  it  was  not  at  all  contended,  that  ^|.  ^j^^  ^^^^ 
that  Release^  executed  for  that  particular  purpose^  oould  m.e  objections 
be  sufficient,  of  itself,  to  cure  the  alleged  defect  in  the  to  the  title,  he 
Title.     But,  pending  the  litigation  about  the  Title,  ap-  must  be  taken 
plication  was  made  to  the  heir  of  that  OoeraUf  and  he  to  have  enquir- 
consented  to  execute  a  general  Release  rfall  his  right  ed  uto  the 
and  interest  in  the  Estate.    The  purchaser  stiii  ob-  nature  of  those 
(a)8Ves,417.  objections,  and 
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1817.        jected  that  the  title  was  not  sufficient,   and  one  of  hi^ 

reasons   was,  '<  because  the   Release  of  the    14th  of 

"  February  1803  from  John  CheraU  does  not  state  the 

V.  <^  grounds  on  which  it  is  apprehended  that  he  was  en- 

^M^T^*      "  titled  to  a  moiety  of  the  Estate;  and,  consequently, 
and  Others.     ,,    ,     ^  -     ,         ^       ^  i  \        , . 

<<  the  Defendant,  or  a  future  purchaser  from  hiro,  can- 

cannot  after-      it  ^qi  fag  sure  that  John  Ooerall  was  fully  apprised  df  his 

wards  raise  a     «  rfght  to  the  moiety  of  the  estate,  which  (the  Defend- 

quesUon  as  to    «  ^^^  jg  advised)  is  dear,  if  Mr.  Robinson  was  not  bom 

the  extent  of     «  j„  wedlock."     Tlie  Lord  Chancellor  first  discusses 

the  point  of  illegitimacy,  and  the  degree  of  evidence 

which  there  was  to  raise  that  doubt.    Th«i  he  says, 

*^  I  am  of  opinion  that  the  instrument  executed  in 

"  1803,  put  an  end  to  the  title  of  the  only  man  who 

<<  could  question  it.     >  I  pass  over  the  instrument  of 

<^  1750 ;  observing  only,  as  it  is  admitted,  that  it  ought 

<<  not  to  be  taken  in  Equity  to  have  conveyed  this  rever- 

*^  sionary  right.    As  to  the  Instrument  of  1803,  though 

<<  it  might  have  been  infinitely  better  drawn,  without 

<(  infusing  into  it  any  thing  upon  which  a  speculation 

'^  could  be  raised  as  to  legitimacy,  upon  what  ground 

^^  could  Overall,  as  against  a  Purchaser,  raise  any  ob- 

<*  jection  ?     Suppose  the  purchaser  to   object,  unless 

<<  OveralTs  title  is  got  in.  Overall  might,  on  being  ap- 

<*  plied  to^  enquire  the  nature  of  his  objections.    But  i^ 

<*  having  only  a  general  statement  that  they  have  objec- 

**  tions,  upon  that  communication  he  executes  the  in- 

"  strument,  and  conveys,  is  there  any  thing  to  afiect  the 

"  conscience  of  the  Purchaser,  so  that  he  could  ever 

'*  get  back  the  Estate?     I  agree,  if  the 'objections  were 

<^  stated,  the  purchaser  would  have  notice,  that  short 

<<  information  was  given  to  Overall.    If  he  does  not  ask 

<<  the  nature  of  the  objections,  he  determines  against 

*<  himself  as  to  any  question  between  him  and  the  Pur- 

<<  chaser,  if  the  Deed  does  not  show  that  the  objections 

"  were  withheld  from  him  (a)." 

(«)  8  Ves.  431. 
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Now,  supposing  a  person  about  to  lend  Money  on         1817 
Lord'  Clinton^s  Estate,  had  started  a  doubt  upon  the 
operation  of  the  Deed  of  1785,1  and  had  got  just  such  a 
conveyance  as  Lord  Oiford  executed,  for  the  purpose  of .  v, 

removing  that  doubt ;  he  could  not,  upon  the  principle'  1*0  u^* 
just  stated,  have  availed  himself  of  it  to  supply  a  total 
want  of  that  title,  which  he,  in  the  exercise  of  his  own 
judgment,  had  supposed  Lord  Clinton  could  give  him 
under  the  Deed  of  1781.  It  does  not  appear,  however, 
that  this  Deed  of  1794  was  ever  shown  to  any  body,  or 
that  any  act  was  ever  done,  or  any  money  ever  advanced,' 
upon  the  faith  of  it.  From  the  Answer  of  the  Trustees, 
I  collect  that  they  never  heard  of  it ;  though  it  is  made' 
to  them,  and  for  the  purpose  of  confirming  their  Elstate. 
They  do  not  appear  to  have  heard  of  it,  till  the  Bill  was 
filed.  I  do  not  collect  from  Sir  Lawrence  Palk^s  Answer 
that  he  ever  saw  the  Deed,  or  ever  heard  of  it,  till  the 
Bill  was  filed ;  and  therefore  it  cannot  be  taken  that  be 
lent  his  money  on  the  faith  of  this  Deed. 

III.   I  come  now  to  the  third  Question,  upon  the 

effect  of  the  Length  of  Time.  It  seems  to  me  that  there 

is  no  room,  in  this  case,  for  the  operation  of  the  Statute 

of  Limitations.     There  is  a  possession  of  twenty  years,     Mere  posses- 

but  not  in  the  character  of  Owner  of  the  legal  Estate,  ■»<>°  ^  ^^^  ^^' 

nor  under  any  claim  of  being  so  entitled.     The  subsist-  cient,  a^  laxv, 

ence  of  the  Mortgage  has  been  all  along  recognised,  to  bar  the  claim 

and  nothing  but  the  Equity  of  Redemption  was  ever  ^      ®  ^^^ 

claimed  by  Lord  Clinton,    Even  at  Law  it  is  not  mere  •  "^"^J*'  ^^^^ 

Possession  that  is  sufficient  to  bar  the  claim  of  the  True     ..     .  . 

_^,     a  disseism,  or 
Owner.  There  must  be  something  tantamount  to  a  Dis-         ^. 

seisin. — Now,  though  there  may  be,  what  is  deeined  *  ^n,Qun|; 

Seisin  of  an  Equitable  Estate,  there  can  be  no  Disseisin     j;}^^^^  ^qq  ^^^ 

of  it  —  first,    because  the    Disseisin  must  bo  of  the  no  disseisin  of 

entire  Estate,  and  not  of  a  limited  and  partial  interest  mi  equitable 

in  it  — the  Equitable  Ownership   cannot   possibly  .be  estate;  because 

the    subject  of  Disseisin  -— '  and  secondly,    because  a  disseisin^must  ^ 
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1817.  tortiouf  act  can  never  be  the  foundation  of  an  Equitable 
Title.  In  the  caae  of  Hopkins  v.  Hopkins  (a),  Loid 
Hardmieief  speaking  of  analogy  between  usea  and  trusts, 
says,  <*  It  is  very  true  thb  would  not  have  been  en* 
*<  dured  if  Courts  of  Equity  had  not  in  general  allowed 
<<  these  trust  Estates  to  have  the  same  consideration  in 
<<  point  of  policy  with  legal  Estates,  and  given  the  same 
<<  power  to  cesiuis  que  trusty  with  respect  to  alienations^ 
*<  as  if  it  was  an  use  executed.  Therefore,  a  tenant  in 
^  tail  of  a  trust  may  bar  his  issue  by  a  fine :— a  tenant 
<<  in  tail  of  a  trust,  remainder  over,  may  dock  there* 
<<  mainder  by  a  common  recovery ;  nay,  some  go  so  fiir 
^<  as  to  say,  he  may  do  it  by  feoffment  only.  But  all 
<<  these  are  common  assurances,  and  rightful  methods, 
^  of  conveying  estates;  for  it  was  never  allowed, 
^  that  in  trust  estates,  a  like  estate  may  be  gained  by 
^  wrong,  as  there  might  be  of  a  legal  Estate ;  therefore 
'^  ,on  a  Trust  in  Equity,  no  Estate  can  be  gained  by  dis- 
<<  seisin,  abatement  or  intrusion.  It  is  true^  it  may 
<<  happen  so  upon  a  Trustee^  and  in  consequence  the 
^  cestui  que  trust  n^ay  be  affected ;  but  that  is  on  ao- 
c(  count  of  binding  the  legal  Estate;  but,  on  a  bare 
^  trust,  no  Estate  can  be  gained  by  disseisin,  abate* 
((  ment  or  intrusion,  whilst  the  trust  continues."  If 
George  Earl  of  Orford  had  died  seised  of  d&e  legal  fee, 
the  late  Lord  Clinton^  who  entered  on  his  death,  would 
have  gained  an  Estate  by  Abatement,  which  could  only 
be  defiuUed,  in  the  first  instance,  by  Entry,  and,  after 
a  descent  cast,  by  Action.  And,  after  twenty  yean' 
continuance  of  the  possession,  no  Ejectment  could 
have  been  maintained.  But  Equity  does  npt  acknow- 
ledge that  I^rd  Clinton,  by  entering  without  title,  gained 
any  Equitable  interest  in  the  Estate,  and  the  heg^ 
Anequitdble  interest  he  does  not  profesa  to  have  acquired.  An 
title  may  be  equitaUe  Title  may,  nndoubte^y,  be  barred  by  Length  of 
barred^  Time;  but  it  cannot  be  shifted  or  transieired.    What 

length  of  time,  (a)  i  Atk.  m. 
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was  oiKe  my  Bq^iQr  may,  by  my  la^e$^  be  wholly  et-         1817. 
tingttished;  butitcannol)  without  my  act,  become  the       ^""^^^^^ 
Eqaitjr  of  another  person.    It  does  not  therefore  foUow^    CholMondw. 
that  an  Equity  can  be  acquired  by  length  of  possession^  «• 

because  by  length  of  possession  it  may  be  bart^d*    Here       Si*!? ^'^^ 
it  IS  admitted  that  the  Equity  of  Redemption  subsists; 
and»  so  long  as  it  subsists,  the  question,  to  whom  it  be-  ^^^  cannot  be 
longs^  must.remain  open.    Somebody  is  oititled  to-re'-  shifted  or  trans- 
deem,  and  to  have  a  Conveyance  of  a  L^al  Estate.  To  ^^"^^    ^® 
whom  is  the  Court  to  direct  the  Conveyance  to  be  made  ?  ^^  *^  ^ 
To  him  who  shews  a  title  ?-H>r  to  him  who  has  nothing  ^^utred  by 

toshowi  but  a  possession  of  twenty  years?    If  to  the  ^®°8*«>fpo«- 
1  ^A      ^1.        ^       1  >  •  .  session, 

latter^  then  a  twenty  years'  possession  must  constitute^ 

not  merely  a  bar,  but  a  positive  title,  to  an  Equitable 

Estate.    Lord  Hardmek^u  position  would  no  longer  be 

true;  for  Disseisin,  Abatement  or  Intrusi<m,  wo^  be 

available  modes  of  acquiring  Equitable  Estates. 

It  will  not  be  disputed  that  an  Equity  of  Redemption  An  Eqw'ty  of 
is  an  Equitable  right,  for  it  is  only  in  Equity  that,  after  Redemption  it, 
forfeiture,  it  has  an  existence;  and,  although  the  Equit-^  after  forfeiture, 
able  Ownelrship  be  in  the  Mol-tgagor,  yet  his  Possession  ^  merely  equit- 
b  of  a  more  precarious  nature  than  that  of  any  odief  ^'^  "8^^  ^^ 
CiShUqnetma.    In  general)  aTrustee  is  not  allowed  Aepo^««on 
to  deprive  his  Ostui  que  trusi  of  the  possession,  but  a  ®f*«Mort- 
Mortagee   may  assume   the  possession  whenever  he  8*^«®^^™^[® 
pleases,  and  thwrefore  a  Mortgagor  is  caUed Tenant  at  P^'^^^^^^ 
win  to  the  Motygee,  ami,  in  point  of  Possession,  he  oLrC^gue 
l^^"^  ""^"^'l^  far  a  Comt  of  Equity  never  ,^.   i,^^, 
mtmferes  to  prevent  the  Mortgagee  from  assuming  the  of  poeseision 
poesessien.    It  cannot  be  said,  therefore,  that  Lord  theMortga^r 
Omian,  who  acknowledged  the  title  of  the  Mortgagee,  Uameretenant 
has  had  any  other  than  a  precarious  and  permissive  at  will,  even  in 
Possession,  which  would  be  insufficient  for  theacqui-  Equity, 
sitioa  of  aBight,  even  supposing  that  by  any  posses- 
sion an  Eqdtable  right  ooold  be  aoquiied.    Bylhe      BytheCivil 
CivULaw,  Prsscriptioncaaonlyrunm&vDufofhim^  taw,  amcre 
'*  t^h  myiAs  u^  fiegue  ckm^  nefU€  preaaia,  po$nda^  permissive  Pos- 
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Cholmonde- 

LEY 

v. 

Clintov 

and  Others. 

session  can 
never  give  a 
title  by  Pre- 
scription. 
A  Cestui  que 
trusif  having  a 
substantive,  in- 
dependent pos- 
session, may 
gain  the  legal 
estate  by  Dis- 
seisin ;  but  a 
Mortgagor  can- 
not disseise  his 
Mortgagee,  be- 
cause his  pos- 
session is  that 
of  the  Mort- 
gagee. 

So  long  as  a 
trust  subsists, 
the  right  of  a 
Cestui  que  trust 
cannot  be  bar- 
red by  the 
length  of  time 
during  which  he 
has  been  out  of 
possession. 

.  A  Cestui  que 
trust  can  be 
barred,  only  by 
barring  and 
excluding  the 


A  PermissiviS  Possession,  however  long  it  might  in  point 
of  fact  have  endured,  could  never  ripen  into  a  Title  against 
anybody;  for  it  was  not  considered  as  the  possession  of 
the  precarious  occapier,  but  of  him  upon  whose  pleasure 
its  continuance  depended. 

. .  JjOTjiHardwcie  somewhere  says,  that  a  Cestui  que  trust 
may  disseise  hisTrustee,andgain  the  Legal  Estate.  Doubtf- 
less,  the  Legal  Estate  may  be  gained  by  Disseisin.  The 
Cestui  que  trust  may  have  a  substantive,  independent  pos- 
session; but  a  Mortgagor  never  can  disseise  his  Mortga- 
gee. Why.  ?r— because  his  possession  is  not  properly  his 
own,  but  that  of  the  Mortgagee.  In  Harmood  v.  Og» 
lander  (a),  it  was  considered  as  doubtftd,  whether  the 
:Trast  contiqued  to  subsist,  or  whether  the  long  posses- 
sionhad  nqt  disseised  the  Trustee  himself;  butit  wascon- 
ceived,  by  Lord  Alvatdey  first,  and  afterwards  by  the 
present  Lord  Chancellor^  that,  if  it  subsisted,  and  if  the 
Trustee  could  recover  ashavingtbeL^^  Estate,  it  would 
follow  that  the  right  of  one  of  the  Cestuis  que  trust  could 
not  be  barred  by  the  length  of  time  during  which  he  bad 
been  out  of  possession.  On  that  principle.  Lord  Mac-- 
ckf/leldy  in  the  case  of  Lawky  y.  Lawley  (&),  overruled 
the  Plea  of  the  Statute  of  Limitations,  on, theground  that 
the  Legal  Estate  was  in  Trustee^.  There,  in  a  Marriage 
Settlement,  one  of  the  Trusts  was,  if  the  wife  .survived, 
to  pay  to  her  the  rents  and  profits  of  certain  lands,  as 
the  same  ,were  at  that  time  let.  .  The  husband,  during 
his  life^  greatly  .increased  the  repts  of  the  Estate;  and, 
upon  his  death,  the  wife  enjoyed  the  whole  of  the  rents, 
making  no  distinction  between,  the  original'  and  the  ad- 
ditional rent.  About  fourteen  years  after  her  death, 
the  Heir  at  law  filed  a. Bill  for  the  purpose  of  recover- 
ing the  Surplus  Rents.  The  Statute  of  Limitations  was 
pleaded;  and  on  the  ground  I  have  stated*— that  the 
Estatewas  xnTvuatees-r-'l^rdMacclesfield  disallowed  the 
plea.  Now,  it  is^pcrfectly  dear  that,  under  any  other 
(/i)  6  Ves.  199.    8  Ves.  106.  (A)  9  Mod.  32. 
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etrcumstances,   the  demand  for  those  rents  would  have        ^  ISIT 
been  barred;  but  it  was  conceived,  that,  so  long  as  the 
Tmst  subsisted,  so  long  it  was  impossible  that  the  CestuU 
que  trust  could  be  barred.     The  Cestuis  que  trust  could  v. 

only  be  barred  by  barring  and  excluding  the  Estate  of  d'o^OT. 
the  Trustee.  In  the  present  case,  the  Trust  subsists.  The 
Mortgagee  is  trustee  of  the  legal  estate  for  the  person^ 
who  has  the  Equity  of  Redemption.  And  I  am  of 
opinion  that  the  person  who  has  the  Equity  of  Redemp- 
tion is  the  Plaintifi^  Mrs.  Darner^  as  the  Devisee  of  Ho^ 
race  Earl  of  Orford*  For,  as  there  could  be  no  Disseisin 
of  an  Equitable  Estate,  there  was  nothing  to  prevent  him 
from  devising  this  interest,  and  the  general  words  of  his 
will  are  sufficient  to  include  it.  It  does  not  appear  to  me, 
therefore^  that  Lord  Cholnumdeley  could  have  any  other 
interest  in  this  estate,  than  Mrs.  Darner  may  have  thought 
fit  to  convey  to  him,  if  she  has  conveyed  any ; — of  which 
there  is  no  evidence  in  the  cause,  and  therefore  I  do  not 
poDceive  that  I  can  take  notice  of  the  existence  of  the  fact 

Having  thus  given  my  opinion  upon  the  three  ques- 
tions that  have  been  made,  as  between  the  Plaintiffs  and 
Lord  Clinton^  I  think  it  right  to  revert  back  to  the  first 
of  them,  for  the  purpose  of  observing  that  it  is  merely 
a  legal  question.  It  was,  however,  fully  argued,  and 
DO  wish  was  expressed  on  either  side  to  have  it  sent  to 
another  tribunal.  The  opinion  I  have  formed  upon  it, 
I  have  therefore  delivered.  But,  as  it  is  purely  a  ques- 
tion of  law,  and,  as  such  important  interests  are  to  be 
affected  by  the  decision,  I  should  still  think  it  right,  if  - 
it  is  desired  by  luoxdi  Clinton* s  Counsel,  to  send  a  Case 
for  the  opinion  of  a  Court  of  L  aw. 

IV.  Before  I  coi^lude,  I  must  say  a  word  on  the     There  can  be 
j&ttempt  made  by  Sir  Lawrence  PaWs  Counsel  to  dis-  no  Acquies- 
tinguish  his  Case  from  that  of  Lord  Clinton.     I  cannot  ceoce  in  acts 
iconceive,  on  what  ground  they  can  object  to  a  Decree,  which  the  Party 
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i8ir. 


MX       • 

Cliktoh 
end  Others. 

» ignorant,  at 
the  time,  Ihat 
he  has  any 
right  to  dis- 
pute. 


which  Lord  CHfttan  himself  cannot  successfully  rftfst^ 
Sir  Ltvmrencc  Polk  is  a  Mortgagee,  under  Lord  Clintanr 
or  Lord  Clintopf%  Trustsees.  He  has  lent  money  on,  what 
turns  out  to  be,  a  bad  title.  Where  is  the  obligation 
upon  the  right  owner  ta  give  him  a  ^ood  one?  He 
cannot  even  allege,  that  he  was  misled  by  the  long  pos- 
session, which  Lord  Clinton  had  had,  of  the  Estate ;  for 
he  advanced  his  money  in  1794. — Was  Lord  Or/brd^s- 
title,  aaagainst  him,  barred  by  the  lapse  <^  three  years? 
He  cannot  even  say  that  he  was  misled  by  the  construc- 
tion of  the  Deed  of  1794— for  it  is  not  alluded  to,  in  hia^ 
Mortgage^  as  forming  any  part  of  Lord  Clinton*^  tider 
and  it  does  not  appear  that  he,  any  more  than  the  Trus^ 
tees,  knew  any  thing  of  its  existence. — I^  indeed,  Lord 
(hffjird  had  been  aware  of  his  title,  and  had  stood  by  and 
seen  persons  advancing  money  on  the  Estate,  on  the  faith 
of  its  belonging  to  Lord  Clinton^  some  Question  might 
be  made  on  the  ground  of  Acquiescence :  but  Lord  Orford 
could  not  be  said  to  acquiesce  in  acts  which  he  did  not 
know  he  had  any  right  to  dispute;  and  therefore  all  that 
has  been  said  about  Acquiescence,  either  on  the  part  of 
Lord  Clinton  or  Sir  Lawrence  PaUcj  seems  to  be  irrele- 
vant, in  a  case  where  all  parties  were  under  the  influx 
ence  of  the  same  common  mistake. 


There  is  no  principle,  therefore,  on  which  I  can  ho\S 
that  Sir  T^morence  Polk's  Mortgage  is  a  good  charge  oo 
the  Equity  of  Redemption. 


The  Counsel  for  the  Defendant  Lord  Clinton  con* 
sented  to  take  a  Case  for  the  opinion  of  a  Court  of  Law 
upon  the  first  Question* 
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LEAKE,  and  Others,  -        Plaintiffs  ; 

AND 

ROBINSON,  and  Others  -        Defendants. 


idi*; 
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JOHNMILWARD  ROWE,  by  his  will,  dated  the      Giftofrealand 

17th  of  June,  1790,  gave  to  the  Plaintiffs  (whom  personal  estate, 

he  appointed  executors,)  all  his  three  per  cerU.  and  four  to  trustees, upon 

per  cent,  stock,  upon  trust,  in  the  first  place,  to  pay  to  ^^^^  ^^  ^PP^y 

his  wife,   Sukey  Rcrme,    during  her  life,  two  several  J|e  rents  and 

annuities  of  jfi245.  85„  and  «fel68,  out  of  the  dividends  «         u      *i. 

"  '  so  much  as  they 

of  the  four  per  cents^  (which  with  certam  other  pro-  shouldthinkfit ) 
visions,  were  declared   to   be   m  bar  of  dower   and  to  the  main- 
thirds,)    and  in  the  next  place,  to  pay  and  apply  an  tenance,  &c« 
annuity  of    a^54.  125.   (thereby  given)    towards   the  ^^  ^'  ^^  ^' 

maintenance,'education,  or  advancement  of  his  grandson,  ""  *    T^"  ^" 

„,.„.       ^        T,  ,.  .It       111         .  five;  then  to 

WtUtam  Ronoe  RobtnsQfh  until  he  should  attain  twenty-  ^q^^\i  hjm  ^^ 

Vol.  II.  Bb 
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1817.  five;  and  from  and  after  his  attainment  of  tbat  age,  U> 

pay  him  the  said  annuity  during  hb  life :  and  after  his 
decease,  the  testator  bequeathed  the  principal  sum  of 
^sflyS^O,  (part  of  his  three  per  cent*  annuities,)  or  so 
receive  the  much  thereof  as  should  produce  the  annual  sum  of  ^54. 

same  during  his  x^^,  ^  after  mentioned;  and  after  the  decease  of  his 
hk  d*°A  ^^^  ^^  ^®  directed  that  his  said  executors  should  pay  and 
apply^e  swne  ^^PP'^  ^^  "^^  ^""  ^^  ^^^^'  *"^  ®^  ^®  annuity  of 
(or  so  much,  5^45.  8s.)  and  the  annual  sum  of  £M  (part  of  the 
&c.)  to  the 

maintenance,  &c^  of  all  and  every  the  children  of  W.  A.  R*  until 
twenty-fivje  respectively ;  then  upon  trust,  to  assign  and  transfer  to 
such  children  so  attaining  twenty-five ;  and  i^i  **  case  W,  H.  R.  shall 
**  die  without  leaving  issue  living  at  the  time  of  his  death,  or  leaving 
"  such,  and  all  die  before  twenty-five,"  upon  trust,  to  pay,  ftc.  unto 
and  among  all  and  every  the  brothers  and  sisters  of  W.  R.  R*f  share 
and  share  alike,  upon  their  attainment  of  twenty^ve,  or  marriage 
respectively.  FoUowed  by  a  gift  of  residue,  upon  trust,  as  to  one 
moiety,  to  permit  the  testator's  daughter  ^.,  and  her  husband,  to  re- 
ceive the  rents,  ^c.-^iivring  their  lives  in  succession,  and,  after  the 
death  of  the  survivor,  to  the  children  (eitleept  W.  R.  RJ)  in  the  same 
manner  as  with  respect  to  the  former  gift.  And,  as  to  the  other 
moiety,  upon  like  trusts  for  the  testator's  daughter  J?.,  her  husband 
and  family;  with  survivorship  between  the  respective  grand-children ; 
and,  in  case  of  the  death  of  either  of  the  daughters  without  leaving 
issue  living  at  her  decease,  then  to  the  children  of  the  surviving 
daughter. 

Held,  that  the  limitation  to  the  brothers  and  sisters  of  W.  R,  R.  in 
default  of  issue  living  to^ttain  twenty-five,  was  intended  to  include 
'  all  his  brothers  and  sisters  living  at  his  death,  and  was  consequently 
void  for  remoteness. 

Held,  vested  interests  at  twenty-five  in  every  instance,  notwith- 
standing difierent  expressions,  there  being  no  antecedent  gift,  of  which 
it  could  have  been  the  testator's  intention  merely  to  postpone  the 
enjoyment;  the  gift  being  only  the  direction  to  pay  at  twenty-five. 

A.  having  died,  leav^g  issue,  the  moiety  of  the  residue  intended 
for  her  children  held  undisposed  of,  as  being  void  for  remoteness. 
The  other  moiety  held  to  rest  in  contingency  during  the  life  of  B; 
and,  if  she  should  die  without  issue,  to  be  well  given  over 'to  the 
children  of  A* 
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amnii^  of  ^168)  towards  the  maintenance  of  the  said  18I7. 

J5K  B.  Bobmson  tUl  twenty-five;  and  afterwards  for  his 
life,  and  after  his  decease,  bequeathed  the  principal  sums 
of  j£4,846;i65.8<;.  three;?^  c^h^,  and ^1,000,  four  p^ 
cen^Sf  as  after  mentioned. 

The  testator  then  directed  the  Plaintiffs  to  apply  the 
dividends  of  ^S.SSS.  Ss*  %d^  three  per  cents,  for  the 
maintenance  and  advancement  of  his  grandson,  Charles 
Mitfbrdj  until  twenty-five,  and  upon  his  attaining  that 
age,  to  transfer  to  him  the  said  principal  sum  of  d^,SS8. 
6*,  8 A  three  p^r  cents. 

He  then  gave  to  the  PlaintiSs  ^1,000  India  stock 
upon  trust,  to  apply  the  dividends,  &c«  thereof  and  also 
the  annual  sum  of  ^100,  (part  of  the  dividends,  &c. 
of  his  three  j^tfT  cent,  stock,)  or  so  much  as  they  should 
think  fit,  towards  the  maintenance,  education,  and  ad- 
vancement of  hi^  said  grandson  William  Bawe  Robinson, 
until  twenty-five;  and  upon  his  attaining  that  age,  he 
gave  to  him  the  dividends  of  the  said  stock  during  his 
life;  and  after  his  decease,  he  bequeathed  the  said 
^1,000  East  India  stock,  and  the  sum  of  ^d,SSd.  Ss. 
Sd.j  three  per  cents,  (the  dividends  whereof  then  pro- 
duced sSlOO,  per ann.)  as  after  mentioned. 

The  testator  then  devised  and  bequeathed  to  the 
plauiti£&,  their  heirs,  &c.  all  his  real  estates  at  Westham 
and  Pepensey,  of  which  he  was  seised  in  fee,  or  as 
mortgagee  in  possession,  or  otherwise,  and  the  principal 
sums  chai^ged  thereon,  and  the  ground-rents  issuing 
out  of  his  messuages  in  Hedge  Lane,  upon  trust  to 
apply  iki^  said  ground-rents,  and  the  rents  and  profits 
of  his  said  estates,  and  interest  of  the  said  mortgage 
monies,  or  such  parts  as  they  should  judge  proper, 
towards  the  maintenance,  education,  or  advancement  of 
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his  said  grandson,  WiUiam  Rotoe  Robinson,  until  twenty*, 
five;  and  after  his  attaining  that  age,  to  pay  to,  or 
permit  him  to  have  and  receive  the  same  during  his  life, 
Robinson.  and  after  his  death,  (in  case  he  should  leave  any 
lawful  issue,)  to  pay  and  apply  the  said  several  annual 
sums  of  £54!.  12s.,  sSUS.  Ss.  ^100  and  ^^40,  and 
the  dividends  of  the  said  ^1,000  India  stock,  and  the 
rents  and  profits  of  the  said  estates  at  Westham  and 
Pevensey,  and  the  interest  of  the  said  mortgage  monies, 
and  the  said  ground-rents,  or  such  part  tliereof  as  they 
(the  Plaintiffs)  should  think  proper,  unto,  and  for  the 
maintenance,  education,  and  advancement  of  all  and 
every  die  child  and  children  of  the  said  WiUiam  Bawe 
Robinson,  lawfully  begotten,  until:  (being  sons)  they 
should  respectively  attain  twenty-five,  or  (being  daugh- 
ters,) should  attain  such  age,  or  marry  with  the  consent 
of  parents  or  guardians ;  and  then  to  pay,  transfer,  and 
assign  ap  equal  proportion  of  the  said  several  principal 
sums  of  ^1,820.,  ^4>,846.  165.  %d.  and  ^S,S3S.  65.  id. 
three  per  cents,  ^1,000  icmper  cents,  and  ^1,000  East 
India  stock,  and  the  said  ground-rents  and  estates  at 
Westham  and  Peoensey,  and  the  mortgage  monies,  and 
all  the  interest,  dividends,  or  rents,  due  or  payable  in 
respect  of  the  same,  "  to  such  child  or  children,  being 
^^  a  son  or  sons,  who  shall  attain  such  age  or  ages  of 
"  twenty-five  as  aforesaid,  and  to  such  child  or  children, 
<'  being  a  daughter  or  daughters  who  shall  attsdn  such 
'^  age  or  ages,  or  be  married  as  aforesaid,  his,  her,  or 
^^  their  heirs,  executors,  or  administrators ;  if  only  one 
^  such  child,  or,  having  been  more,  if  all  but  one  should 
^^  die,  before  their  shares  should  becomi6  payable  as 
^^  aforesaid,  than  the  whole  to  such  only,  or  surviving 
^  child.'* 

The  testator  then  directed  as  follows ;  that  <<  in  case 
"  the  said  WiUiam  Ranoe  Robinson  shall  happen  to  die 
^<  without  leaving  issue,  living  at  the  time  of  his  decease^ 
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**  or  leaving  sueh,  they  shall  all  die  before  any  of  theAi 
"  sliall  attain  twenty-five,  if  sons,  and  if  daughters, 
**  before  they  shall  attain  such  age,  or  be  married  as 
"  aforesaid ;"  then  the  plaintifS  should  pay,  apply,  and 
transfer  the  said  principal  sums  of  stock,  ground-rents, 
estates  and  mortgage  monies,  ^^  unto  and  amongst  all 
"  and  every  the  brothers  and  sisters  of  the  said  William 
*^  Ratx)e  Robinson^  share  and  share  alike,  upon  his,  her, 
"  or  their  attaining  twenty-five,  if  a  brother  or  brothers, 
**  and  if  a  sister  or  sisters,  at  such, age  or  marriage,  with 
**  such  consent  as  aforesaid." 


1817. 
Leake 
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He  then  directed  the  Plaintiffs  to  invest  the  surplus 
or  savings  to  arise  out  of  the  said  several  annuities, 
dividends,  ground-rents,  and  interest,  until  his  said 
grandson,  Willtam  Bffwe  Robinson^  or  his  issue,  (if 
any,)  or  his  brothers  and  sisters  who  should  become 
entitled  as  aforesaid,  should  attain  twenty-five,  or-  be 
married  as  aforesaid,  and  pay  and  apply  the  same  for 
the  benefit  of  the  person  or  persons  entitled,  upon  the 
attainment  of  such  age  or  marriage  respectively. 

The  testator  then  (aft«r  makuig  certain  provisions  out 
of  the  remainder  of  his  stock  before  bequeathed  to  the 
Plaintiffs  fi^r  others  of  his  grandchildren,)  gave  to  the 
Plaintiffs,  their  executors,  &c.  all  sums  of  money  then 
due  to  him  on  mortgage,  (except  those  secured  on  the 
estates  at  Westham  and  Pevensei/j)  upon  trust,  to  pay 
one  moiety  of  the  interest  to  his  daughter  Mrs.  Robinson^ 
for  her  life,  and  after  her  death  to  her  husband,  George 
Robinson^  for  his  life,  and  after  the  death  of  the  survivor, 
in  and  towards  the  maintenance  and.  advancement  of 
W.  jB.  Robinson^  till  twenty-five,  and  after,  &c.  to  W.  R. 
Robinson  for  life,  and  after  his  decease,  towards  the 
maintenance  and  advancement  of  all  and  every  his 
child  and  children,  till  twenty-five,  or  marriage  as 
Bb  3 
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1817.^  aforesfudy.and  upon  trust,  to  pay  or  assigi  an  eqoal 
proportion  of  such  moiety  of  the  said  mortgage  monies^ 
to  such  child  or  children  respectively,  and  in  case  the  said 
William  Bawe  Bobinson  should  die  without  leaving  issue, 
or  all  such  issue  should  die  before  twenty-five^  or  mar- 
riage as  aforesaid,  then  upon  trust  to  pay  and  divide 
the  same,  unto  and  among  all  and  every  the  brothers 
and  sisters  of  the  siud  William  Bcwe  Bebinsorij  share 
and  share  alike,  at  their  respective  ages  of  twenty-five^ 
or  marriage  as  aforesaid :  with  interest  in  the  mean 
time,  for  such  brothers  and  sisters,  as  before  directed 
with  respect  to  the  issue  (if  any)  of  the  said  WiUiam 
Rawe  Robinson. 

He  then  directed  the  Plaintiffi  to  pay  the  other 
moiety  of  the  interest  due  to  him  on  mortgage,  to  his 
daughter  Frances  Dippery  Mitford^  and  her  husband 
William  Mitford^  for  their  lives  and  the  life  of  the 
survivor,  and  after  the  decease  of  the  survivor  of  them, 
to  pay  and  dispose  of  the  said  interest  and  principal 
monies,  to  and  among  their  children,  in  the  same 
manner  as  he  had  before  directed,  with  respect  to  the 
issue  (if  any)  of  the  said  WiUiam  Baaoe  BMnson, 

The  testator  then  gave  to  the  Phuntifls,  their  heir% 
executors,  &c.  all  the  residue  and  remainder  of  his  real 
and  personal  estate  and  effects  not  before  disposed  of, 
upon  trust  to  sell,  (in  case  his  daughters  should  think 
proper  and  so  direct,)  and  lay  out  the  produce  in  the 
purchase  of  real  estates  on  government  securities,  and 
out  of  such  real  and  personal  estate  till  disposed  o^  and 
the  produce^  &c,  to  pay  one  moiety  of  the  rentSy 
interest,  and  dividends  to  his  daughter,  Mrs.  Robinson 
for  her  life,  and  after  her  death,  to  her  husband  for  his 
life,  and  afl^r  the  death  of  the  survivor,  to  pay  and 
apply  the  said  moiety,   or  so   much   thereof  as   they 


CASES  IN  CHANCERY.  569 
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cation,  and  advancement  of  the  said  child  and  children 
of  the  said  Elizabeth  Grace  Bobinson,  by  the  said  George 
JRobinson,  (other  than  and  except  the  said  fV.  R.  Bobin" 
9an,)  until  they  should  attam  twenty»five,  or  marry,  as 
aforesaid,  in  equal  shares  and  proportions,  and  after  the 
attainment  of  such  age  or  marriage,  to  pay  and  transfer 
all  such  moiety  of  the  residue  or  produce  thereof,  to 
and  among  such  child  or  children,  in  equal  shares  and 
proportions,  and  with  regard  to  the  remaining  moiety, 
be  directed  that  his  daughter  Mrs.  Mitford^  and  her 
husband,  and  the  child  or  children  (if  any)  of  them, 
and  their  issu^  should  have  and  enjoy  the  same,  in  the 
same  manner  as  before  expressed  with  regard  to  his 
daughter  Mrs.  Robinson  and  her  femily.  The  testator  . 
then  directed,  that  in  case  of  the  death  of  any  of  his 
said  grand-children  before  attaining  twenty-five  or  mar- 
riage, the  shai^  of  them  so  dying,  should  go  to  the 
survivors  of  their  respective  brothers  and  sisters;  and  in 
case  of  the  death  of  either  of  his  said  two  daughters, 
without  leaving  issue  by  her  said  husband,  living  at  her 
decease,  or  any  child  or  children -of  such  issue,  then 
and  in  such  case,  the  share  or  proportion  of  such  part 
of  his  estate  or  effects  given  by  him,  or  intended  for 
such  issuer  or  the  child  or  children  of  such  issue,  should 
go  to  and  be  divided  amongst  the  issue  of  his  surviving 
daughter,  by  her  then  husband,  or  the  child  or  children 
of  such  issue  who  might  be  dead,  equally,  share  and 
share  alike;  and  in  case  both  his  said  daughters  should 
die  without  issue  living  at  their  respective  deceases  by 
their  then  respective  husbands,  or  any  child  or  children 
of  such  issue  who  might  be  deceased,  then  he  directed 
that  each  of  his  said  daughters  (subject  to  the  life- 
intearest  of  their  then  husbands,)  might  (notwithstanding 
their  coverture,)  ^ve  and  dispose  of  her  share  and  pro- 
portion of  his  said  estate  and  effects  to  such  person 
Bb4 
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V   '  ■  or  wilL 

Leake 

Rdbinson.  On  the  17th  of  Jtme^  1790,  when  the  testator  made 

this  will,  his  grandson  William  Bcnoe  BMnson^  had  one 
brother  and  three  sisters  living.  Between  the  date  of 
the  will  and  the  testator's  death,  he  had  another  sister 
born. 

On  the  9th  of  February^  1792,  the  testator  died. 
Between  the  death  of  the  testator  and  the  death  of 
William  Rowe  Robinson^  the  said  William  Rawe  Bobinsan 
had  two  other  brothers  bom.  On  the  10th  of  October^ 
1800,  William  Howe  Bobinsan  died;  having  attained 
twenty-£ve  witliout  issue,  unmarried  and  intestate ;  and 
another  sister  was  bom  after  his  death. 

At  the  time  of  the  testator's  will,  and  of  his  death, 
Mr.  and  Mrs.  Mitford  had  five  children,  one  of  whom 
was  since  dead,  leaving  issue;  and  after  the  testator's 
death,  they  had  another  child. 

Sidcey  Bawe^  the  testator's  widow,  survived  him,  and 

died  in  1804,  having  first  made  her  will,  and  appointed 

Mr.  Mitford i  and  another,  executors  thereof.   Mrs.  Afi/- 

ford  was  also  deac],  and  her  husband   bad  taken  out 

administration. 

Under  these  circumstances,  tlie  question  for  the  deci- 
sion of  the  Court  was,  whether,  in  the  event  which  hap- 
pened, of  the  death  of  William  Rawe  Robinson  without 
issue,  the  limitation  to  his  Brothers  and  Sisters,  to  take 
efiect  on  their  attainment  of  the  age  of  twenty-five,  or 
marriage  as  aforesaid,  was  a  good  and  effectual  limitation, 
or  was  void,  as  being  too  remote.  And  this  principaUy 
depended  on  the  determination  of  two  other  questions^ 
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VIZ.  first,  what  classes  of  persons  were  those  intended  by  181 7, 

the  Testator  to  take,  in  the  event  of  William  Rowe 
Bobinson  dying  without  issue,  or  without  issue  living  to 
attain  the  age  of  twenty^five,  under  the  description  of  Robinson. 
^^  all  and  every  the  Brothers  and  Sisters  of  the  said 
mUiam  Bawe  Bobinson/*  because,  if  that  limitation 
were  held  to  extend  to  all  the  Brothers  and  Sisters  who 
might  be  bom,  and  (in  the  event  which  happened)  ac- 
tually were  bom,  after  the  death  of  the  Testator,  and 
the  period  of  vesting  was  postponed  by  the  will  till 
their  attainment  of  the  age  of  twenty-five,  it  is  obvious 
that  more  than  twenty-one  years,  (the  period  beyond 
which  a  limitation  by  way  of  executory  devise  cannot 
take  effect)  might  pass  after  the  death  of  the  Testator 
before  the  arrival  of  the  limited  time:  and  this,  cons(&- 
quently,  gave  rise  to  the  second  question;  which  wasy 
whether  the  attainment  of  twenty-five  was  in  fitct  the 
period  assigned  for  the  vesting  of  thie  several  shares,  or 
was  to  be  taken  only  as  the  time  fixed  for  the  payment 
of  the  several  shares  which  had  already  vested  at  some 
antecedent  period. 

Sir  Arthur  Piggpttj  Home^  and  Sagden^  for  the  De- 
fendant Wm.  Mitfordy  (claiming,  oh  behalf  of  ihimself 
and  his  children,  all  such  benefits  as  were  intended  by 
the  wOl,  and  also,  as  administrator  to  his  deceased 
wife,  one-third  in  the  undisposed  residue.  And  claim- 
ing also  as  executor  of  Sukey  Bofwe  deceased,  in  the 
revived  suit) 

The  Testator  has  by  this  will  made  three  distinct 
gifts  of  different  pajrts  of  his  property  —  First,  of  his 
real  estates  and  the  bulk  of  his  personal  property  — 
Secondly,  of  the  mortgages  —  And  lasdy,  of  the  resi- 
due previously  undisposed  of,  as  not  falling  within  either 
of  the  forqier  descriptions. 


372  CASES  IN  CHANCERY. 

1817.  With  regard  to  the  first,  the  disposition  is  upon  trust 

to  apply  such  parts  of  the  rents  and  profits,  &c.  as  the 
trustees  might  think  proper,  for  the  maintenance  of  his 
Grandson  W.  JR.  Robinson  tiU  twenty-five,  and,  ^<  qfier 
his  4iltainiiig  that  age,"  to  pay  the  whole  annual  produce 
to,  or  permit  him  to  receive  the  same,  during  his  life; 
giving  him  thereby  a  vested  interest  upon  his  attaining 
that  age,  and  no  sooner.  Then  follow  the  provisions 
respecting  the  Children  of  JV,IL  Bobinson,  expressed  in 
such  a  manner  as  unquesdonably  to  include  all  the 
Children  that  TF*  JZ.  Bobinsan  might  at  any  time  have; 
and  lastly  the  ultimate  limitation,  in  the  event  of  hb 
having  no  child  or  children  who  should  live  to  attain 
twenty-^five,  in  fiivour  of  the  Brothers  and  Sisters,  which 
is  expressed  in  precisely  the  same  general  terms  as  the 
forQier  —  **  unto  and  amongst  all  and  every  the  Brothers 
and  Sisters  of  the  said  W.  R.  R^  share  and  share  alike^ 
on  attaining  twenty-five,"  &c. 

Now,  if  the  first  limitation  be  held  (as  it  must  be  ad- 
mitted) to  include  off  the  Children,  there  can  be  no 
reason  why  the  second,  which  is  expressed  in  the  same 
terms,  should  not  be  taken  to  embrace  aU  the  Brothers 
and  Sisters.  As  to  this  point,  the  case  of  Baldwin  ▼. 
Karver  (a),  which  has  been  considered  as  a  leading  ai»* 
tfaority  ever  since  its  decision,  is  conclusive,  to  shew, 
that  all,  whenever  bom,  must  come  within  the  mfianing 
of  such  a  devise;  and  in  Walker  ▼.  Shore  (fi\  the  Lord 
Chancellor^  following  the  same  rule,  observes,  that,  al- 
though in  that  case  ^*  the  Testator  probably  meant 
Children  living  at  his  own  deaths  yet  upon  the  imthori- 
ties  the  will  must  be  construed  to  mean  such  as  should 
come  into  existence  before  the  period  of  distributiop;  a 
rule,''  he  says,  <^  which  is  not  to  be  shaken,  unless  a 

'  (a)  Cowp.  309.  (i)  15  Ves.  125. 
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who  may  afterwards  come  into  existence."  It  is  not 
necessary,  in  order  to  the  operation  of  this  rule^  to  shew 
that  it  was  the  intention  ci  the  Testator  to  comprehend 
all  the  Children.  It  is  enough  that  the  law  presumes 
such  an  intention ;  and,  if  so,  then  in  the  present  case 
(he  gift  over  is  clearly  void  as  bdng  top  remote.  Tt  is 
not  the  case  of  separate  and  distinct  gifts  to  individuals, 
some  of  whom  are  capable  of  benefiting  by  it  and  others 
not  It  is  a  single  gift  to  a  class  of  perscms,  some  of 
whom  are  incapable  of  taking  by  the  rule  of  law ;  and 
the  consequence  is,  that  the  gift  must  &il  altogether.  In 
Longheads. Phelps  (a),  there  was  a  legal  term,  the  trusts 
of  which  were  to  take  effect  on  either  of  two  contingen- 
cies, one  of  which  was  within  the  allowed  limits ;  and  it 
was  held  to  be  good  in  that  event,  which  had  happened. 
But  that  is  clearly  distinguishable  £rom  the  present  case. 
There  is  no  authority  cabling  the  Court  either  to  cut 
down  the  limitation  of  the  period  for  vesting,  or  to  conr 
fine  the  objects.  In  Proctor  v.  Bishop  of  Bath  and  Wetts{b)f 
the  first  devise  being  void  as  dqpending  on  a  contin- 
gency too  remote,  the  latter  could  not  be  let  in  to  take 
efiect,  even  though,  in  the  event  which  lu^pened,  it 
would  have  vested  immediately.  In  Cambri^eY.Bous{c\ 
which  was  a  bequest  to  A.  for  life,  and  after  her  de» 
cease  to  her  children  at  the  age  of  twenty-seven  respeo 
tively,  and  in  the  event  of  her  not  leaving  any  children^ 
or  of  the  death  of  all  under  twenty-seven,  it  was  con- 
tended that  the  court  had  power  to  exclude  those  who 
were  bom  beyond  the  limits  which  amount  to  a  legal 
perpetuity;  but  it  was  held  on  the  contraiy  that  the 
limitation  over  was  altogether  too  remote.  In  the  pre- 
sent case,  it  cannot  be  said  that  it  would  be  giving  eflfisct 

(a)  2  Blackst.  704.    See  (b)  2  H.  Bl.  358. 

PotoelTs  Fearne's  Ex.  Dev.  (c)  8  Ves-  24. 

p.  154,  457. 
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to  the  Testator's  intention  to  introduce  a  distinctioh 
vrhich  would  exclude,  perhaps,  the  majority  of  the  in- 
tended objects  of  his  bounty.  The  cases  go  far  to  shew 
that  the  Court  has  no  authority,  in  such  circumstances, 
to  make  a  will  for  the  Testator,  Boutledge  v.  Dorril  (a). 
Gee  V.  Audley  (ft).  In  the  former  of  whieh,  being  the 
case  of  a  power,  the  Donee  might  have  appointed  among 
such  only  as  were  objects  of  the  power  within  the  rule 
of  perpetuity ;  but,  as  he  Had  not  done  so,  the  limitation 
was  held  to  be  void.  That  case  was  stronger  than  the 
present;  for  it  might  have  been  thought  that  the  Court 
would  aid  the  execution  of  a  Power,  void  only  for  ex- 
cess, by  restraining  the  operation.  An  argument  which 
has  no  room  in  this  instance,  and  was,  even  there,  not 
suffered  to  prevail.  ' 


The  second  gift,  which  attaches  on  the  Monies  due 
upon  mortgage,  falls  entirely  within  the  same  doctrine 
as  that  already  discussed.  It  is  a  gift  to  the  Parents 
during  their  lives,  and  afterwards  to  their  children,  in 
words-  which  must  be  taken  to  include  all  the  children ; 
and  there  is  no  limitation  over.  This  b  consequently 
void,  as  well  as  the  preceding. 

Then,  vrith  respect  to  the  gift  of  the  Residue,  it  is 
cleiir  that  the  property  comprised  in  the  two  former  be- 
quests is  not  included  in  it,  the  Testator  having  expressly 
excepted  out  of  that  gift  all  that  was  "  before  specifically 
<^  disposed  of;"  and  as  he,  at  that  time,  supposed  that 
he  had  exhausted  the  subjects  of  his  two  former  bequests, 
it  follows  that  it  was  not  his  intention  to  pass  them  by 
the  residuaiy  clause.  The  trusts  upon  which  it  is  given 
make  his   intention  still  further  manifest;   for  he  has 


(o)  2Ves.j.  357. 


(b)  2Ves,j.  S65.n,and 
see  the  same  case  in  1  Co^. 
324.    Jee  v.  AwUey. 
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directed  his  Trustees  (with  £he  consent  of  the  persons 
entitled  for  life)  to  sell  and  dispose  of  the  residue  imme- 
diately after  his  death ;  a  trust  which  he  could  not  possi- 
bly have  meant  to  be  applied  to  the  two  first  funds. 

Besides,  the  residuary  disposition. is  altogether  incon- 
sistent with  that  which  the  Testator  conceived  himself 
to  have  already  made  of  the  two  former  funds,  and  has 
therefore  no  application  whatever  to  them ;  and  thus  the 
case  fiills  within  the  principle  of  Your  Honor's  judgment 
in  Church  v.  Mtmdaj^  (a),  which,  though  the  Lord  Ckanr- 
cellar  iEifterwards  differed  in  opinion  (6),  is  strongly  borne 
out  by  the  decision  of  the  Court  of  King^s  Bench  in  Soe 
v.  Avis  {c).  Where  a  gift  is  made  to  a  person  who  is 
excluded  from  taking  by  a  rule  of  law,  as  in  Proctor  v. 
Tie  Bishop  of  Bath  and  WeUs  {d),  there  is  a  manifest 
incongruity  in  holding  that  it  falls  into  the  residuary 
estate  which  is  applied  by  the  Testator  to  different,  and, 
as  in  this  case,  inconsistent  purposes. 

It  may  be  said  that  the  ultimate  proviso  rides  over  the 
whole  property;  but  it  is  clearly,  by  the  context,  con- 
fined to  the  residuary  estate.  In  the  clause  immediately 
preceding  there  is  a  general  gift  over  to  the  issue  of  the 
surviving  Daughter  in  case  of  the  death  of  either  with- 
out leaving  issue  living  at  her  decease ;  whereas,  in  all 
the  previous  gifts,  the  property  is,  either  expressly  or  by 
reference,  given  over,  in  case  of  the  death  of  either. 
From  this  it  necessarily  follows  that  the  clause  of  sur- 
vivorship is  confined  to  the  residue;  and  the. words 
<^  his  said  estate  and  effects"  in  the  Concluding  clause, 
can  only  be  construed  as  referring  to  the  same  words 
used  in  the  clause  of  survivorship. 


1817. 
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V, 

Robinson. 


(a)  12  Ves.  426,  and  see 
JVelby  v.  ^e%,  2  Ves.  and 
fl.  187,  197. 


(6)  On  Appeal,  15  Ves.  396; 

(c)  4  T.  R.  605. 

(d)  2  H.  Bl.  358. 
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proviso,  tb€  gift  of  the  residue  after  the  death  of  the 
respectiye  tenants  for  life  is,  in  the  first  instance^  void,  as 
being  Hmited  upon  the  same  events  as  those  upon  which 
'  the  preceding  disposition^  are  designed  to  take  efiect 
Then,  with  respect  to  the  shar^  given  to  Mrs.  Mitford 
and  her  children,  the  clause  of  Survivorship  cannot 
operate  upon  it,  as  she  is  dead,  having  left  issue  living  at 
her  decease.  And,  as  to  the  other  share,  the  gift  over 
also  fidls  of  effect  by  the  death  of  Mrs.  MUJbrd  in  Mrs. 
BobinsofCs  life-time,  unless  the  expression  **  surviving 
Sister*'  can  be  taken  to  mean  other^  a  construction  which 
ought  not  to  be  allowed  to  prevail  against  express 
words.       t 

Another  question  remains,  as  to  the  right  of  the  Tes- 
tator's widow  to  her  Dower  and  thirds  out  of  the  pro* 
perty  winch  may  prove  to  have  been  undisposed  of  by 
the  Will,  the  provisions  thereby  made  for  her  being  ex- 
pressed to  be  in  bar  of  such  dower  and  thirds;  but  this 
is  settled  by  Picketing  ▼.  Lord  Stamford  (a),  which  has 
decided  that  such  a  clause  does  not  extend  to  dqmve 
her  of  the  Widow's  share  of  proper^  which  turns  out  to 
be  undisposed  of  by  reason  of  a  defective  gift;  adedsion, 
which  the  Lord  ChanceUcr^  in  Garthshore  v.  Chalie  (ft), 
icefers  to  with  iqpprobaticm. 

Sir  S.  RomUbf  and  Preston^  (for  one  of  the  children 
of  Mrs.  Robinson  bom  before  the  date  of  the  will,  and 
another  who  was  bom  after  the  date  of  the  will,  but  in 
the  testator's  life  time.) 

With  regjoxA  to  the  two  first  bequests,  the  validity  of 
which  is  the  subject  of  dispute  in  this  case^  the  limitations 
over  to  the  brothers  and  sisters  61  W.R.  BMnsm  are 

(a)  8  Ves.  S32,  492.  (b)  10  Vee.  1. 
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good,  in  the  event  which  has  hi^pened  otJV.R*  BMn^  .         1817. 
son^s^  death  without  issue,  to  the  extent  of  such  of  the 
brothers  and  sbters  as  by  kw  were  capable  of  taking  — 
f  •  e.  all  who  were  bom  in  the  testator's  life-time.    Bald^ 
win  V*  Karver.    We  admit  that  the  gift  to  the  children 
of  W.  R.  Robinson  is  void  as  being  too  remote,  and  that 
the  limitadon  over  would  consequently  be  void,  accord- 
ing to  the  doctrine  of  Proctor  v.  The  Bishop  of  Both 
and  WeUsy  if  it  were  made  to  dqiend  on  the  sin^e  con- 
tingency  of  those  children  not  living  to  attain  twenty- 
five.    But  where  there  are  two  contingencies,  on  either 
of  which  the  limitation  is  to  take  eflPect,  and  one  of  them 
is  within  the  allowed  limits,  viz.  the  death  of  W.  Ri  Ro- 
binson  without  leaving  issue  living  at  his  decease,  that 
&lls  exactly  within  the  principle  of  Jjongjkead  v.  Phelps^ 
and  the  limitation  is  good  on  the  happening  of  the  alter- 
nate event.    Crompe  v.  Barrow,  (a)    Then,  suppose  the 
persons  intended  to  take  upon  that  event  were  some  of 
them  capable,  and  others  incapable,  of  taking  according 
to  the  rule  of  law,  the  consequence  would  be,  not  that 
the  limitation  should  &il  altogether,  because  the  in- 
tention, that  all  should  take,  cannot  be  carried  strictly 
into  effect,  but  that  those  should  take,  who  by  law  are 
capable.     Blandfbrd   v.    IhackreU.  {b)      Thdusson  v. 
Woodford  (r),  where  the  principle  is  much  discussed,  par- 
ticularly in  Mr.  Justice  Lamrenc^t  judgment.     Wilkin^ 
son  V.  Adam,  (d)  Mogg  v.  Mogg.  {e)    The  only  case  ad- 
duced against  this  view  of  the  subject  is  Routiedge  v. 
Dorrilj  which  was  the  case  of  a  gift  by  virtue  of  a  power 
of  iqppointment,  and  in  which  the  appointment  was  held 
to  be  void,  in  deference  to  a  settled  rule,  that  whoever 
will  take  under  the  execution  of  a  jx>wer  must  be  capa- 
ble d!  taking  under  the  deed  creating  the  power ;  and 

(a)  4  Ves.  681.  (d)  1  Ves.  and  B.  422. 

(h)  2  Ves.  j.  238.  (e)  Ante,  vol.  i.  6M. 

(c)  4  Ves.  812. 
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that  every  appointment  under  a  power  must  be  con- 
strued with  reference  to  the  date  of  that  instrument  {a) 
whereas  a  will  takes  effect  with  reference  not  to  the  time 
of  its  execution,  but  to  the  time  of  the  testator's  death. 
No  case  goes  the  length  of  deciding  that  persons  who 
are  capable  of  taking  under  a  will  shall  not  take,  merely 
because  they  are  joined  in  the  bequest  with  others  who 
are  incapable.  But,  with'r^ard  to  those  of  the  bro- 
thers and  sisters  of  W.  JR.  Robinson,  who  were  not 
in  esse  at  the  tune  of  the  death  of  the  testator,  the  rule 
of  law  is  too  strong  for  them ;  and  consequently  they, 
and  they  only,  must  be  held  to  be  excluded. 


As  to  the  gift  of  the  residue,  there  is  this  fallacy  in  the 
argument  as  to  the  particular  intention  of  the  testator, 
and  the  inconsistency  of  that  disposition  with  the  de- 
signed efiect  of  the  preceding  bequests,  viz.  that  a 
residuary  bequest  necessarily  includes  all  that  is  not 
before  disposed  of,  whether .  it  was,  or  was  not,  in  the 
contemplation  of  the  testator  at  the  time  of  making  his 
wiU. 

Harty  Bell  and  Shadwellj  (for  children  bom  before 
the  date  of  the  will.) 

The  gift  over,  in  the  event  which  has  happened,  is 
good.  Beackcrq/i  v.  Broome  (i),  Hockley  v.  Matvbey  (c) 
Beard  v.  Westcott  (d) ;  and  the  persons  entitled  under  it 
are  those  pnly  who  were  in  esse  at  the  date  of  the  will. 
Northey  v.  Strange,  {e) 


(a)  Sed  queere.     And  see 
the  cases  cited,  and  Sugden  on 
Powers,  140.  429. 

(b)  4  T.  R.  441. 

(c)  3Bro.C.C.82.I  Ve8.j. 
40S. 


(d)  Sugd.    Gitter^  on  uses, 
270.     . 

(e)  1  P.  W.  342.  Pre.  Cha. 
470. 
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ITb^  Master  of  the  Bolls.  That  was  the  case  of  an 
immediate  devise^  not  a  limitation  over.] 

If  the  Court  cannot  give  complete  effect  to  the  be*, 
quest  as  the  testator  intended,  then  the  doctrine  of 
Q/  pres  will  apply.  Hwmberskm  v.  Humber^on  (a),  CJwp^, 
man  v.  Brcmm.  (J) 

[The  Master  of  the  BoUs^  Was  that  doctrine  ever 
held  applicable  to  pexBonal  properQr  ?] 

The  decision  in  Ellison  v.  Airey  (c)  affords  no  certain 
rule  for  cases  of  this  description,  which  all  depend  upon 
their  individual  circumstances. 


1817. 
Leakk 


Robinson. 


Then,  as  to  die  period  of  vesting,  a  contingent  in- 
terest may  vest  in  right,  diough  it  does  not  in  possession. 
Barnes  v.  JUen  (^,  Hafison  v.  Graham  (^),  Kirkptxtrick 
V.  KUpatrick.  {/)  Here  the  testator  has  given  a  legal 
^estate  to  his  trustees,  whom  he  has  directed  to  pay  to  the 
objects  specified;  and  thus,  the  gift  todiose  objects  is 
incorporated  with  the  time  of  payment  The  fund  is  a 
mixed  fund,  consisting  of  real  and  personal.  If  it  were  a  ^ 
direct  gift  at  law,  those  only  would  take  who  are  capable^ 
to  the  exclusion  of  those  who  are  not  capable,  and  JEquiicts 
seqmtur  legem^  Lord  Coke  (Ca  latt.  fo.  100.)  recognises 
the  principle  laid  down  in  the  Year  Book,  17  Ed».  3. 
fi>.  29.  pi.  30. ;  and  the  case  in  Litt.  sect  352.  establishes 
the  doctrine  of  Cy  pres  as  iqpplicable  to  cases  of  this 
description — ut  res  magis  vale<U  quam  pereai. 

Suppose  that,  on  the  death  of  fV.  B.  Bobinson^  (me  of 
the  children  had  attained  twenty-five,  and  had  filed  .a 


(fl)  1  P.  W.  332. 
(k)  3  Burr.  1634^ 
^)  1  Ves.  111. 

Vol.  II. 


(d)  I   Bro.  C.  C. 
Ves.  j.  206.  note. 

(e)  6Ve8^28d. 
(/)  13  Ves.  476, 

Cc 
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1817.  biU,  how  could  the  Court,  u{xm  the  pHndple  in  Ellison 

V.  Airey^  have  refused  to  give  him  a  share?  If  the  tea* 
tator  had  directed  payment  to  be  made,  first  to  children 
in  esse,  and  afterwards  to  unborn  chUdren,  the  Court 
would  have  adopted  the  one  and  rejected  the  other  class; 
then  why  not  in  the  case  now  before  the  Court? 

In  Baldmn  v.  Karoer  it  is  said,  that  the  question^  who 
are  to  take,  must  dqiend  on  the  firame  of  the  will,  and 
that  that  only  is  to  be  distributed  whidi  is  by  law  dis- 
tributable.   So  &r,  that  case  is  in  our  &vour. 

But  it  is  said,  there  is  no  authority  going  the  precise 
length  of  what  we  contend  fer.  It  is  enough,  however, 
if  there  is  no  direct  authority  ,against  us.  It  may  be 
true  that  this  will  be'  the  first  decision  to  that  extent. 
But  it  is  a  case  which  requires  a  new  prind[de  of 
construction;  and  that  which  is  best  calculated  to 
satisfy  the  testator's  intention  will  be  the  rule  for  the 
Court  to  adopt. 

As  to  the  residue,  — ^  wherever  the  testator  has  given  it 
in  terms  sufficiendy  comprehensive  to  pass  every  thing, 
if  there  be  'in  the  former  part  of  the  will  an  object  that 
is  incapaUe  of  takings  or  a  subject  to  whidi  the  gift 
cannot  cqpply,  that  which  is  so  attempted  to  be  given 
must  necessarily  fall  into  the  residue ;  upon  the  prin- 
dpie  that  the  testator  has  sufiidoitly  dedared  his  inten-* 
tioil  not  to  die  intestate  as  to  any  part  of  his  pr<q)«ty. 

Heme,  (for  the  children  of  Mr.  and  Mrs.  MUford.) 

The  only  material  question,  as  it  respects  our  interest, 
is  that  which  is  raised  on  the  residuary  clause.  The 
tester  gives  to  trustees,  through  whom,  and  by  way  of 
rust  only,  all  the  limitations  to  the  children  a  re  to  ope- 
rated   This  was  consideried  as  a  circumstance  of  great 
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importance  vaBroMstrom  v.  WUkinson{d\  where  Your 
Honor  observed,  as  to  the  appointment  of  a  trustee  for 
the  duldreO)  <<  How  could  there  be  a  trustee  for  them  ^  v. 

<<ofnotliing?'  For  whom  can  these  persons  be  trustees^  Robiwson, 
if  not  for  those  who  take  a  vested  interest  ?  Under  the 
direction  for  maintenance^  the  trustees  would  be  justi- 
fied in  ^yplying  the  entire  produce  of  the  respective 
fimds  towards  the  maintenance  of  all  the  children,  —  not 
such  only  as  should  attain  twenty-lSve,  —  there  bemg  no 
gift  over  of  the  surplus  produce,  as  in  the  former  limit* 
'  ations;  an  omission  which  can  be  accounted  for  only  on 
the  suj^posidon  that  the  testator  meant  something  dif^ 
ferent  from  the  intenticm  before  expressed  by  him. 
Again,  by  the  dause  of  survivorship,  the  testator  adopts 
the  supposition  that  those  who  die  under  twenty-five 
have  yet  a  vested  intarest  in  their  shares  of  the  capital. 
The  cases  clearly  establish  that  a  bequest  in  these  terms 
may  be  so  controlled  by  expressions  and  drcumstanoes 
as  to  postpone  the  possession  only,  not  the  vesting ;  and 
enough  appears  from  these  and  other  expressions  in  the 
residuary  clause,  to  show  that  such,  in  the  present  case, 
was  actually  the  intention  of  the  testator. 

Pqpys  (for  the  children  of  Mr.  and  Mrs.  Robinson 
bom  after  the  death  of  the  testator,) 

Contended,  in  like  manner,  for  the  legacies  having 
vested  in  interest,  although  not  in  possession ;  and  dted 
Booth  V.  Booth  {b\  and  Montgomerie  v.  Woodb/.  (r) 

Sr  Arthur  PiggM,  in  reply. 

No  authority  has  been  discovered  to  impeach  the  rule 
of  law,  or  even  to  modify  it.  It  stands  unimpaired  by 
any  of  the  cases  that  have  been  dted ;  for  none  of  them 

(a)7Ves.42L  (c)  5  Yes.  £22. 

(i)4Y^.599. 

Cc  2 
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Feb.  27. 


apply  to  that  now  before  the  Conrt,  which  is  the  case  of 
an  executory  devise.  To  say  that  the  thing  attempted 
to  be  given  vested  in  interest  bdbre  twenty-five,  although 
not  actually  divisible  until  then,  is  only  a  mode  of  get- 
ting rid  of  the  question  altogether,  and  would  be  equally 
applicable  if  the  subject  were  made  payable  at  the  age 
of  fifty  instead  of  twenty-five.  Thb  is  not  a  trust,  but 
a  direction  to  pay ;  and  the  gift  is  entirely  comprfeed  in 
that  direction.  Admitting  that  the  ^ft  over,  being  on  a 
double  contingency,  is  not  therefore  void  in  the  event 
which  has  happened,  yet  it  is  void  in  itself,  as  being  ' 
made  to  objects  who  may  not  attain  the  age  prescribed 
for  their  receiving  it  until  more  than  twenty-one  years 
after  the  termination  of  a  life  in  esse.  To  give  effect  to 
an  executory  devise,  it  vmst  be  such  as  will  take  eflfect 
within  the  limited  period.  It  is  not  enough  that  it  m^ 
by  possibility  do  so.  It  is  evident  through  the  whole 
will  that  this  testator  considered  the  age  of  twenty-five 
as  that  at  which  it  was  fit  to  intrust  the  children  with  the 
dominion  over  tlie  property  intended  for  them.     . 


GifttOi4«for 
life,  remainder 
to  his  children. 
This  includes 
all  children, 
both  those  born 
before,  and 


The  Master  of  the  Rolls. 

The  first  point  to  be  determined  in  this  case  is,  Who 
are  included  in  the  description  of  brothers  and  sisters 
of  William  Rowe  Robinson,  and  of  children  of  Mr.  and 
Mrs.  Robinson,  and  Mr.  and  Mrs.  Mitford  —  whether 
those  only  who  were  in  being  at  the  time  of  the  testator's 
death,  or  all  who  might  come  in  esse  during  the  lives  of 
the  respective  tenants  for  life.  Upon  that  point  I  do 
noi  see  how  a  question  can  possibly  be  raised.  Not 
,(mly  is  the  rule  of  construction  completely  settlec^  but 
in  this  case,  I  apprehend  the  actual  intention  of  the 
testator  to  be  perfectly  clear.  Indeed,  I  believe,  wher- 
ever a  testator  gives  to  a  parent  for  life,-  with  remainder 
to  his  children,  he  does  mean  to  include  all  die  children 
such  parent  may  at  any  time  have.    That' is  not  an  arti* 
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ficial  rule.  It  is  the  rule  which  excludes  any  of  the 
children  liiat  is,  and  has  beoi  called,  an  artificial 
rule — namely,  the  rule  in  Andrews  v.  Partington  («), 
and  other  cases  of  that  description,  which  excludes  all 
who  may  be  bom  after  the  eldest  attains  twenty-one* 
The  case  of  ElMson  v.  Airey  {b)  might  have  been  decided 
the  other  way  without  at  all  affecting  this ;  for  there  it 
was  the  death  of  one  person  that  determined  wliat 
children  of  another  person  were' entitled  to  take.  It 
is  impossible  to  impute  to  this  testator  an  intention 
to  exclude  all  the  children  of  his  grandson,  William 
Rcnoe  Robinson,  who  should  not  be  living  at  his  (the 
testator's)  own  death,  that  grandson  having  no  children 
at  the  time  the  will  was  made.  All  the  bequests  to  the 
children  of  his  daughters  are  made  in  as  comprehensive 
terms. 


1817. 
Leaks 

Robinson. 
thoseborn  after, 
the  testator's 
death. 

The  rule  of 
exclusion  is  an 
artificial  rule  of 
construction. 


As  to  the  brothers  and  sisters  of  William  Rauoe  Robin" 
son,  I  do  not  apprehend  that  it  is  at  all  necessary  to 
speculate  on  the  question  suggested  by  Mr.  Bell,  viz. 
who  would,  within  the  meaning  of  the  will,  come  un- 
der the  description  of  brothers  and  sisters whether 

only 'the  children  of  both  parents,   or  such  as  one  of 
them  might  have  afber  the  death  of  the  other. 

Our  question  is,  ilhether  the  testator's  bounty  was 
confined  to  such  brothers  and  sisters  (in  whatever  sense 
these  words  may  be  taken)  as  should  be  living  at  his 
own.  death.  According  to  the  established  rale  of  con- 
struction, and  what  I  conceive  to  have  been  the  actual 
intention  of  the  testator,  all  who  were  living  at  the 
Ume  of  William  Rawe  Robinson*s  death  must  be  held 
to  be  OHnprehended  in  the  description. 


(a)  SBro.C.  C.  60.  401. 

Cc  3 


(b)  1  Ves.  111. 
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Lkake 

V. 

Robinson. 


Having  ascertidned  tbe  penpng  intended  to  uktf 
the  next  question  is  at  what  time  the  interests  giten 
to  them  were  to  vest* 

There  is  no  direct  ffHt  to  any  of  these  dassea  of 
persons.  It  is  only  through  the  medium  of  directions 
given  to  the  trustees,  that  we  can  ascertain  tbe  bene- 
fits  intended  for  them.  The  trustees  have  a  discretion- 
ary power  to  i^ply  what  portion  of  the  income  they 
think  fit,  for  the  support,  maintenance,  and  advance* 
ment  of  the  infimt  l^atees.  Elxcept  in  one  instance, 
the  testator  does  not  say  what  is  to  become  of  the 
surplus  interest.  In  the  case  of  the  property  first  given 
to  William  Mawe  RoUnson  for  life,  the  surplus  interest 
is  to  accumulate,  and  to  be  paid  with  the  capital,  dtber 
to  himself,  or  to  his  children,  or  to  his  brothers  and  sisfte, 
when  they  shall  have  attained  the  age  of  twenty^five. 


Where  no  di- 
rection is  given 
as  to  surplus  in- 
terest, and 
the  capital  is 
made  payable  at 
a  future  time,    ^ 
the  surplus  in- 
terest falls  into 
the  residue. 

Interest  of  a 
residue  goes 
with  the  capital; 
but  not  the  in- 
terest of  parti- 
cular legacies. 


No  direction  being  given  as  to  the  surplus  interest  of 
the  two  moieties  of  the  mortgage  money,  it  will  make 
part  of  the  residue;  for,  although  the  interest  of  re- 
sidue goes  with  the  capital,  that  of  particular  l^ades 
does  not,  even  supposing  it  be  the  payment,  and  not 
the  vesting,  that  is  postponed.  It  is  a  mistake  to  sup- 
pose that  the  trustees  are  authorised  to  apply  any  part 
of  the  capital  for  the  benefit  of  any  legatee  not  attain- 
ing twenty-five.  It  is  only  in  the  residuary  clause  that 
produce  is  spoken  o^  and  it  is  evident  that  the  direc- 
tion relates  only  to  the  income  of  the  property,  or  of  the 
produce  thereof  when  it  should  be  sold. 

As  to  the  capital,  there  being,  as  I  have  already  said, 
no  direct   gift  to  the  grandchildren,  we  are  to  see  in 
what  event  it  is  that  the  trustees  are  to  jnake  it  over  to 
fliem.    There  is,  with  regard  to  this,  some  difiference  of 
expression  in  the  difierent  parts  of  the  will.    In  some 
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BUrtaooes  the  testator  directs  the  pqrment  to  be  to  such 
chiU  or  diildren  as  shall  attain  twenty-fiye.  In  others 
the  payment  is  to  be  made  upon  attainment  of  the 
age  of  twenty-five.  In  the  residuary  clause  it  is,  fix>m  Robiksok.. 
and  immediately  after  such  child  or  children  shaU  attain 
the  age  of  twenty-five,  that  the  trustees  are  to  transfer 
the  property.  But  I  think  the  testator  in  each  instance  . 
means  precisely  the  same  thing,  and  that  none  were  to 
take  vested  interests  b^re  the  specified  period*  The 
attainment  of  twenty-five  is  necessary  to  entitle  any 
child  to  claim  a  transfer.  It  is  not  the  enjoyment  that 
is  postponed;  for  there  is  no  antecedent  gift,  as  there 
was  in  the  case  of  May  v.  Wood  (a),  of  which  the  enjoy- 
ment could  be  postponed.  The  direction  to  pay  is  the 
gift,  and  that  gift  is  only  to  attach  to  children  that 
"shall  attain  twenty-five.  The  cilse  of  Battford  v.  Keln 
bell  (6),  was  much  more  fiivourable  for  the  legatee ;  for 
the  interest  of  the  fund  was  given  to  him  absolutely 
until  he  should  attain  the  age  of  thirty-two^  at  which  \ 

time  the  executrix  directed  her  executors  to  transfer  to 
him  the  principal  for  his  own  use.  He  died  under 
thirty-two.  Lord  JRossfyn  said,  <<  There  is  no  gift  but 
^^  in  the  direction  for  payment,  and  the  direction  for 
^<  payment  attaches  only  upon  a  person  of  the  age  of 
**  thirty-two.  Therefore  he  does  not  fidl  within  the 
•*  description.'* 

It  was  supposed  that  the  clauses  in  the  will,  where 
the  word  such  is  left  out,  might  be  construed  differently 
from  those  in  which  it  is  inserted;  and  that,  although 
where  the  payment  is  to  be  to  suck  child  or  children  as 
ahall  attain  twenty-five,  nothing  could  vest  in  any  not 
answering  that  descriptiotf,  yet  where  the  payment  is  to 
be  to  children  upon  the  attainment  of  twenty-five,  or 

(a)  3  Bro.  C.  C.  471.  (b)  3  Ves.  363. 

qc  4 
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from  and  after  their  attainfaig  twemy-^SYe^  the  ireiljiig 
is  not  postponed.  If  there  were  aa  antecedoit  gifi^  a 
direction  to  pay  upon  the  attainment  of  twen^^five 
certainly  would  not  postpone  the  resting.  Bat  if  I  give 
to  persons  of  any  description  wken  they  attain  twen^- 
five,  or  upon  their  attainment  of  twenty-five,  or  from 
and  after  their  attaining  twenty^five,  is  it  not  precisely 
the  same  thing  as  if  J  gave  to  &ich  of  those  persons  as 
should  attain  twenty-five  ?  None  but  a  person  who  can 
predicate,  of  himself  that  he  has  attained  twenQr-five^ 
can  claim  any  thing  under  such  a  gift. 


The  Court 
inclines  to  con- 
strue a  resi- 
duary clause  80 
as  to  prevent  an 
intestacy. 


Gift  of  the 
whole  interest  is 
a  ground  for 
presuming  an 
'intention  to  vest 
the  capital. 


I  am  aware,  however,  that  although,  with  regard  to 
particular  legacies,  this  doctrine  has  not  been  contro- 
verted,  yet  the   case  of  Booth  v.  Booth  {a)  may  be 
considered  as  throwing  some  doubt  upon  it,  when  it  is 
a  residue  that  is  the  subject  of  the  bequest «  There  is 
certainly  a  strong  disposition  in  tlie  Court  to  construe 
a  residuary  clause  so  as  to  prevent  an  intestacy  with 
regard  to  any  part  of  the  testator's  property.     With  all 
that  disposition,   it  is  evident  that  Lord  Alvanley  felt 
that  he  had  a  difficult  case  to  deal  with.     Some  violence 
was  done  to  the  words  in  &vour  of  what  he  conceived 
to  be,  and  what  in  all  probabiUty*  was,  the  intention. 
"Dmt   intention  however   was   collected  from  circum- 
stances that  do  not  occur  in  the  present  case.     Both 
the  legatees  were  adults  at  the  time  the  will  was  made. 
Lord  AhariUy  admits  that,  if  it  had  been  otherwise,  it 
might   have  made  some   ingredi^it   in  tfie  argument. 
Then  the  whole  interest  was  given  to  them  absolutely, — 
a  circumstance  which  has  alvfays  been  held  to  furnish  a 
strong  presumption  of  intention  to  vest  the  capital,  and 
which  is  not  afiqrded  by  a  direction  for  maintenance  out 
of  the  interest,  as  was  decided  in  the  case  of  Pul^brdr. 


(a)  4  Ves.  399. 
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Hunter,  (a)  The  legatees  iniglit  both  Vtwe  to  extEeme 
old  age^  widiout  the  event  ever  happeniiig  chi  which  the 
l^acywas  made  pi^able.  '  Ther6  was  no  sumvorsh^ 
between  them,  nor  w^  there  any  bequest  over  in  the 
event  of  the  death  of  both  or  dther;  so  that  intestacy 
must  have  been  the  consequence  of  death  before  mar- 
riage. In  evary  one  of  these  particulars  this  case  dif- 
fers from  tbat  of  Booth  v.  Booth*  They  agree  in  no-^ 
thing,  except  that  the  words  ^  from  and  immediately 
**  after*' occur  in  both. 
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SecSUy  where 
there  is  only  a 
direction  for 
maintenance 
out  of  the  in- 
terest. 


The  case  of  Booth  ▼•  Booth  is  therefore  not  merely 
no  authority  for  what  is  contended  for  by  the  grand- 
children,  but  it  is  a  strong  authority  the  other  way.  For 
it  shews  that^  where  there  is  no  gift  but  by  a  direction 
to  transfer  Jrom  and  after  a  given  event,  the  vesting 
would  be  postpmied  till  after  that  event  had  happened ; 
unless,  from  particular  circumstances,  you  are  enabled 
to  collect  a  contrary  intention.  For  otherwise  Lord 
Ahanley  would  only  have  had  to  say,  "  These  words 
*^  can  have  no  such  efiect  as  is  ascribed  to  them.  They 
^  operate  only  as  a  postponement  of  the  enjoyment'' 
Here^  interest  is  not  given  to  children  dying  before 
twenty-five.  Children  attaining  twenty-five  are  to  take 
the  whole.  There  is  not  even  a  provision.for  the  case 
of  a  child  dying  under  twenty-five,  leaving  issue.  All  is 
to  go  to  those  who  do  attun  twentyrfive.  How  is  it  pos- 
sible^ iherefcxre,  that  a  child  can  be  said  to  have  a  vested 
interest  before  twenty-five,  when  it  has  neither  a  right- 
of  enjoyment,  a  capacity  of  transmission,  or  a  ground 
of  daim,  until  after  it  shall  have  attained  that  age? 
When  the  vesting  is  so  clearly  and  expressly  postponed, 
it  is  in  vain  to  endeavour  to  infer  firoxn.  other  expres- 
^ons,  used  without  any  reference  to  that  object,  that  the 


Where  there 
is  no  gift  but  by 
a  direction  to 
transfer '<  from. 
«  and  after"  a 
given  event,  the 
vesting  must  be 
postponed  till 
after  that  event 
has  hiq>pened, 
unless,  from 
particular  cir- 
cumstances, a 
contrary  inten- 
tion is  to  be 
coQected. 


(a)  3Bro.C.C.  4^16. 
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testiU»r  did  not  oonoeive  hunsdf  to  hare  pos^iied  Ike 
vesting.  That  lie  has  unnecessarily  piovided  for  snr- 
vivorJrip ;  diat  he  hks  spoken  of  skates  of  grands- 
children  dying  under  twenty-five,  and,  in  the  last  pioyisoy 
given  over  the  mdeties  of  Ae  residue  only  in  the  event  of 
rither  of  his  dau^ters  dying  without  leaving  any  issue 
or  any  children  ofsuch  issue»-— areallof  themdrcnm- 
stances  that  appear  to  me  not  st  all  to  affi^ct  die  question 
of  vesting,  as  none  of  theae  danaes  make  any  new  gift 
to  the  grandchildren^  nor  can  they  alter  the  terma  or 
conditions  of  that  which  had  been  already  made. 


A  Testator 
having  attempt- 
ed to  give  to  all 
his  grandchiU 
dren^andalsoto 
postpone  the 
period  of  vest- 
ingtill  tweoty- 


Thetkf  assuming  that  after-born  grandchildren  were 
to  be  let  in,  and  that  the  vesting  was  not  to  take  place 
till  twenty-five,  the  consequence  is,  that  it  might  not 
take  place.till  more  dian  twenty-one  years  afier  a  life  or 
lives  in  being  at  die  deadi  of  the  testator.  It  was  not 
at  tSl  disputed  that  the  bequests  must  for  that  reason  be 
wholly  void,  unless  the  Court  can  distinguish  between 
the  children  bom  before,  and  those  bom  afta*,  the  tes- 
tatoi^s  death.  Upon  whet  ground  can  that  distinction 
rest?  Not  upon  die  intention  of  the  testator;  for  we 
have  already  ascertained  that  all  are  included  in  the  de- 
scription he  has  given  of  die  objects  of  his  bounty. 
And  all  who  are  included  in  it  were  equally  ca- 
pable of  taking.  It  ia  the  period  of  vesting,  and  not 
the  descripdon  of  the  Iq^atees,  tliat  produces  die  incar 
padty.  Now,  how  am  I  to  ascertain  in  whicb  part  of 
-the  will  it  is  that  the  testator  has  made  die  blunder 
which  vitiates  his  bequests?  He  supposed  that  he 
could  do  I^ally  all  that  he  has  done ;  —that  is,  include 
after-bom  granddiildren,  and  also  postpone  the  vesting 
till  twenty-five.  But,  if  he  had  been  informed  diat  be 
could  not  do  bodi,  can  I  say  lihat  the  aherataon  he  would 
have  made  wotdd  have  been  to  leave  out  the  after-bora 
grandchildren,  radier  than  abri<%e  the  period  of  vest- 
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ing?  I  should  think  quite  the  contrary.  It  is  very 
unlikely  that  he  should  have  exdnded  one  half  of  the 
&mily  of  his  daughters,  in  order  only  that  the  other 
half  mig^t  be  kept  four  years  longer  out  of  the  enjoyment 
of  what  he  left  them.  It  is  much  more  probable  that  he 
would  have  said,  "  I  do  mean  to  include  all  my  grand- 
**  children,  butas  you  tell  me  that  I  cannot  do  so,  andat 
^<  the  same  time  postpcme  the  vesting  till  twaity-five^  I 
^  will  posfpione  it  only  till  twenty-one/'  If  I  could  at 
all  alter  the  will,  I  should  be  inclined  to  alter  it  in  the 
way  in  which  it  seems  to  me  probable  that  the  testator 
himself  would  have  altered  it.  That  alteraticm  would 
at  least  have  an  important  object  to  justify  it ; ,  for  it 
would  give  validi^  to  all  the  bequests  in  the  wilL  The 
other  alteration  would  only  give  them  a  partial  eflfect; 
and  that  too  by  making  a  distinction,  which  the  tea* 
tator  himself  never  intended  to  make^  between  those 
who  were  the  equal  objects  of  his  bounty*  In  the  latter 
case,  I  should  be  new-modelling  a  bequest  which,  stan^ 
ing  by  itself  is  perfectly  vidid;  while  I  left  unaltered 
that  clause  which  al(me  impedes  the  execution  of  the 
testator^s  intention  in  favour  of  all  his  grandchildr^i. 
Perhaps  it  might  have  been  as  well  if  the  Courts  had 
or^pbally  held  an  executory  devise  transgressing  the 
allowed  limits  to  be  void  only  for  the  excess,  where  that 
excess  could,  as  in  this  case  it  can,  be  dearly  asoer* 
tained.  But  the  law  is  otherwise  settled.  In  the  cooh 
stmction  of  the  Act  of  Pariiament  passed  after  the  TheU 
htssan  caxmcy  I  thought  myself  at  liberty  to  hold  that  the 
trust  of  aocumulatbn  was  void  only  for  the  excess  be* 
yond  the  period  to  which  the  act  restrained  it  And 
the  Lord  Chancellor  afterwards  apptowed  of  my  deci* 
sion.  Bat  there  die  Act  introduced  a  restrictioa  on  • 
Iflberty  antecedently  enjoyed,  and  therefore  it  was  only 
to  the  extent  of  the  excess  that  the  prohibition  was 
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fivci  which  are 
two  objects  le- 
gally inconsist- 
ent, the  Court 
cannot  choose 
between  these 
inconsistent  ob- 
jects, so  as  to 
give  effect  to 
the  one  and  dis* 
appoint  the 
other. 


Executofy 
Devise  trans- 
gressing the 
allowed  limits  is 
wholly  vmd,— 
not  only  for  the 
excess,— -inde- 
pendently of  the 
Act. 


But  ieeiu  as 
to  executory 
devises  witUn 
the  scope  of 
the  Act. 
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Whereas  Executoiy  Devise  is  itself  an 
infiingement  on  the .  rules  of  the  oonmion  law,  and  is 
allowed  only  on  condition  of  its  not  exceedil^g  certain 
established  limits.  If  the  condition  be  violated,  the  whole 
devise  is  he)d  to  be  void. 


Bequests, 
not  to  indivi- 
duals, but  to 
classes  of  per-  , 
sons,  not  to  be 
altered,  because 
some  indivi- 
duals of  an  in- 
tended class  are 
incapable  of 
taking,  either 
into  particular 
bequests  to  the 
indiividuals,  or 
by  subdividmg 
the  class  itself. 


To  induce  the  Court  to  hold  the  bequests  in  this  will 
to  be  partially, good,  the  case  has  been  argued  as  if  they 
had  been  made  to  some  individuals  who  are,  and  to 
some  who  are  not,  capable  of  taking.  But  the  bequests 
in  question  are  not  made  to  individuals,  but  to  classes ; 
and  what  I  have  to  determine  is,  whether  the  class  can 
take.  I  must  make  a  new  will  for  the  testator,  if  I 
split  into  portions  his  general  bequest  to  the  class,  and 
say,  that  because  the  rule  of  law  finrbids  his  intention 
from  operating  in  favour  of  the  whole  class,  I  will  make 
his  bequests,  what  he  never  intended  them  to  be,  viz.  .a 
series  of  particular  l^;acies  to  particular  individuals,  or 
what  he  had  as  little  in  his  contemplation,  distinct  be- 
quests, in  ^ch  instance,  to  two  differoit  classes,  namely 
to  grandchildren  living  at  his  death,  and  to  grand- 
children bom  after  his  death. 


If  the  present  case  were  an  entirely  new  question,  I 
should  doubt  very  much  whether  this  could  be  done. 
But  it  is  a  question  ^Rdiich  iqq)ears  to  me  to  be  perfiectly 
setded  by  antecedent  decisions,  and  in  cases  in  which 
there  were  grounds  for  supporting  the  bequests  that  do 
not  here  exist  In  Jee  v.  Audley  (a),  there  were  no 
after-bom  children  ^-*no  distinction  therefore  to  be  made 
between  persons  capable  and  persons  incapable — (all 
were  capeUe) — no  difficulty,  consequently,  in  adjusting 
the  proportions  that  the  capable  children  were  to  take, 
or  in  determining  the  summer,  or  the  period,  of  asoer- 


(a)  I  Cox,  324. 
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taining  those  proportions.  I  am  asked  why  the  exist- 
•  ence  of  incapable  children  should  prevent  capable 
children  from  taking.  But,  in  Jee  v.  AuHey^  the  mere 
possibility  that  there  might  have  been  incapable  children  Robikson. 
was  sufficient  to  exclude  those  who  were  capable.  It  is 
said,  the  devise  there  was  future.  Certainly ;  but  only 
in  the  same  sense  in  which  these  bequests  are  future : 
that  is,  so  conceived  as  to  let  in  aflcr-born  children; 
which  was  the  sole  reason  for  its  being  held  to  be  void. 
Unless  my  decision  on  the  first  point  be  erroneous,  the 
bequests  in  this  case  do  equally  include  after-born 
children  of  the  testator's  daughters,  and  are  therefore 
equally  void. 

The  case  oiBoutledge  v.  Dorril  {a)  appears  to  me  to 
be  also  an  express  authority  on  the  point'now  in  question. 
And  I  think  that  the  circumstance,  that  there  the  will- 
was  an  execution  of  a  power,  was  rather  &vourable  than 
adverse  to  the  Court's  making  a  distinction  between  the 
two  sets  t)f  grandchildren.  For  it  might  have  been 
contended  that  after-born  grandchildren  were  not  pro- 
per objects  of  the -power,  -^  that  the  appointment  was 
therefore  void  quoad  them,  but  good  quoad  those  who 
were  ciqpable  of  taking  under  the  power.  Whatever 
might  be  the  value  of  that  argument,  it  would  have  no 
application  to  the  question  now  before  the  Court  For, 
,in  this  case,  it  could  not  be. said  that  any  one  grand- 
child was,  more  or  less  than  another,  the  proper  object 
of  the  testator's  spontaneous  bounty ;  and  therefore  we 
have  not  the  line^  which  the  power  might  have  fur- 
nished, for  making  a  distinction  between  the  two  classes 
of  grandchildren.  IS9  even  in  such  a  case,  the  distinc- 
tion could  not  be  made,  a  fortiori  is  it  impossible  to 
make  it  in  this. 

(a)  2  Ves.  357. 


CASES  IN  CHANCERY. 


1817. 


The  ca$e  cSBlan^crd  v.  Tkacherell  {a)  has  no  i^pU- 
catioa  to  the  present  question^  There  was  no  Tice  or 
excess  in  the  testator's  bequest,  which  the  Court  had  to 
cure  by  excluding  some  of  the  objects  in  whose  &your 
H  was  concdved.  It  was  a  sort  of  charitable  intention 
for  the  benefit  of  children  and  grandchildren  of  rela- 
tions of  a  specified  description.  As  it  was  not  a  future 
be^piesty  or  by  wny  of  remainder,  it  would,  according  to 
the  established  rules  of  construction,  extend  only  to 
children  and  grandchildren  living  at  the  testatox^a 
death.  I^rd  Rosdyn  thought  fit,  (probably  because  it 
was  in  the  nature  of  a  charitjr,)  to  extend  it  to  all  the 
objects  to  whom  the  testator  might  legally  have  extended 
it— that  is,  diildren  or  grandchildren  bom  during  the 
fives  of  the  different  relations.  Whether  that  was,  or 
was  not,  a  correct  execution  of  the  particular  wil]«  the 
case  has  no  bearing  at  all  on  the  point  now  under  dis- 
cussion* The  case  of  Wilkinson  v.  Adam  (&)  was  referred 
to^  as  fiiznishing  an  instance  of  a  distinction  made  be- 
twe^  those  who  were^  and  those  who  were  not,  capable 
of  taking  under  the  same  devise.  That  was  merely  a 
question  of  description,  who  were  or  were  not  included 
under  the  denomination  <^  children.  If  it  could  be 
shewn  that  after-bom  grandchildr^i  are  not  entitled  to 
the  qipdllation  of  grandchildren,  there  would  be  a  short 
end  of  the  present  case.  On  the  whole,  my  opinion  is, 
that  all  the  bequests  to  the  grandchildren  as  classes,  (for 
I  have  nothing  to  dp  with  the  bequests  to  in^viduals,) 
axe  wholly  void. 


With  regard 
to  personal 
estate,  whatever 
is  not  well  given 
bytfaewiU&lls 


A  question  has  been  made,  whether  the  particular 
bequests  thus  declared  void  do  or  do  not  fiill  into  the 
residue.  I  have  always  understood  that,  with  regard  to 
personal  estate,  every  thing  which  is  ill  given  by  the  will 


(tf)  2Vei.SS8. 


(h)  1  V.  and  B.  422. 
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does  fiJl  into  the  re«due;  and  it  must  be  a;  very  peculiar 
case  indeed,  in  which  there  can  at  once  be  a  residuaiy 
cbiuse  and  a  partial  intestacy,  unless  some  part  of  the 
residue  itself  be  ill  given.  It  is  immaterial  how  it  hap^^ 
pens  that  aaj  part  of  the  property  is  undisposed  o^  -«- 
whether  by  the  death  of  a  legateeyor  by  the  remoteness, 
and  consequent  illegality,  of  the  bequest.  Either  way  it 
is  residue^  '^  i.  e.  something  upon  which  no.  other  dis* 
position  of  the  will  effectually  operates.  It  may  in  words 
have  been  before  given ;  but  if  not  e£EectuaUy  given,  it 
is,  legally  speakings  undisposed  of,  and  consequently 
included  in  the  denomination  of  residue. 

A  testator  supposes  that  each  part  of  his  will  is  to 
take  effect,  and  consequently  cannot  be  said  to  have  any 
intention  to  include  in  his'residiie  any  thing  that  he  has 
before  given.  I  do  not  see,  therefore,  how  such  argu- 
ments as  might  be  used  in  cases  of  the  description  of 
jRoeT.Avis{a)jCkurchy.Mundy{b)9ax^d  WeUyv.Wdlyic)^ 
can  be  here  applicable.  The  limitations  of  a  particular 
bequest,  and  those  6[  the  residue,  may  be  quite  incon- 
gruous ;  for  the  testator  supposes  that  each  is  to  have 
its  separate  eflfect  But  what  eventually  turns  out  to  be 
undisposed  of  will  not  the  less  constitute  residue,  be- 
cause some  of  the  provisions  contained  in  the  residuary 
clause  may  be  iniqpplicable  to  a  case  of  which  the  testator 
.  did  not  foresee  the  existence. 

I  am  of  opinion  that,  in  so  for  as  any  of  die  particular 
bequests  are  ill  disposed  of,  they  fidl  into  the  residue. 
But  then,'  according  to  what  I  have  already  determined, 
there  isno  good  disposition  of  the  residue  itself  after  the 
death  of  the  tenants  for  life,  excepting  in  so  fiur  as  the 


1&17. 
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into  the  residue. 
It  is  immaterial . 
how  it  happens 
that  any  part  is 
undisposed  of, 
whether  by  the 
death  of  a  le- 
gatee, or  by  the 
remoteness  and 
consequent  tile- 
gality  of  the 
bequest. 


The  limitations 
of  a  particular 
bequest,  and  of 
theresidu€f,may 
be  incongruous; 
but  whatever 
turns  out  to  be 
undisposed  of  is 
not  the  less  re- 
sidue. 


(«)  4  T.  R.  605. 
{h)  Id  Ves.  42& 


{c)  2  V.  and  B.  187. 
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ultimate  proviisd  may  operate  upon  the  subject  of  it.  As 
to  that  proviso,  one  half  of  the  residue  is  placed  out  of 
the  reach  of  its  operation,  by  Mrs.  MiifonPs  having  left 
RoBiKsoN.        children  at  her  death.  'niexx>nsequence  is,  that,  subject 
'  to  Mr.  Mitfbrdh  life  interest,  it  belongs  to  the  testator^s 
next  of  kin.     Hie  &te  of  the  other  half  resta  in  contin- 
gency.   '  If  Mrs.  BMnson  should  die  without  leaving 
issue,  it  is  well  given  over  to  the  children  of  Mrs.  Mit^ 
ord^  there  being  nothing  in  this  bequest  to  make  ittoore- 
-    tnote ;  and  it  being  evident  that  the  testator  used  the 
words  *^  surviving  sister**    in  the  same  sense  as  other 
sister.    But  if  Mrs.  Robinson  shall  leave  issue,  this  half 
also  will,  at  her  death,  be  undisposed  of,  and  divisible 
among  the  next  of  kin. 

The  question  as  to  the  widow's  right  to  share  in  the 
property  which  turns  out  to  be  undisposed  o^  I  take 
to  be  setded  by  the  case  of  Pickering  v.  Lord  SUm- 
ford,  (a) 

(«>2Ve«.272.581,    S  Yes.  Sd!2. 492.    4 B. CO. 214. 
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BETWEEN 

THOMAS  LOWTEN,  and  Others,     Plaintiffs  ; 

AND 

The  MAYOE  and  COMMONALTY  of  COLCHES- 
TER, -  -  -         Defendants. 

nPHE  original  bill  was  filed  in  Hilary  Term,  1807> 
by  the  Defendants,  the  Mayor  and  Commonalty 
of  Colchester  J  against  Thomas  Lonolen^  deceased ;  and  was, 
by  order,  dated  the  20th  oi  January ^  18 IS,  dismissed  with 
costs.     The  Master,  by  his  'certificate,  dated  the  1 1th  of 
August^  16 IS  (which  was  regularly  filed),  stated  tliat  he 
had  taxed  the  costs  at  £195.  95.     The  Defendant  Lonatefi 
died  on  the  2d  of  Januar^^  1814;  and  on  the  14th  of 
Naoembery  1814,  a  bill  of  revivor  was  filed  against  the 
Corporation  by  the  executors,  of  whom  th^  Plaintifi" 
Lonoten  only  had  proved  the  wilL     The  defendants  not 
having  appeared  to  the  subpcena,  a  writ  of  distringas 
issued  in  December;  in  Easter  and  Trinity  Tq^ms  follow* 
\tSg  two  aliases :  and  in  Michaelmas  Term,  1815,  Apliiries 
distringas  s  all  which  were  without  efiect:  and,  on  the 
23d  of  jl(£iircA,  1816,  an  order  was  made  for  a  seques- 
tration, which  afterwards  issued  accordingly.     On  the 
ISth  of  June,  1816,  the  Defendants  entered  an  appear- 
ance, and  on  the  1st  of  July  (not  having  then  cleared 
their  contempt)  gave  notice  of  motion,  that  the  com- 
missioners named  in  the  writ  of  sequestration  might 
forthwith  return  to  and  leave  in   the  record-room  of 
the  borough,  under  the  care  of  the  town  clerk,  all  the 
records,  rolls,  court  and  other  books^  sessions  files,  in- 
dictments,  recognizances,   deeds,   papers  and  writings 
seized  by  them  or  either  of  them,  or  by  atty  person,  &c. 
under  their  direction,  &c.  and  forcibly  taken  by  th6m, 
&c.' to  their  dwellings  in  Colchester  aforesaid,  and  thtft 
Vol.  II.  '  D  d 


1816. 

Julyll,  15,19- 

Feb. 

1817. 


Mistake*  in  title 
of  order  fo^ 
sequestration, 
by  omission  of 
the  words  "and 
others/*  allowed 
to  be  rectified 
by  amendment, 
inserting  the 
words  omitted. 

Qiuere,  as  to 
the  authority  of 
commissioners 
under  a  writ  of 
sequestration  to 
seize  books  and 
papers,  &c.  be- 
longing to  a 
corporation. 

It  appears 
that  the  com- 
missioners have 
authority  to 
break  open 
doors  in  dis- 
charge of  their 
office,  by  com- 
parison with 
the  proceeding 
under  a  com- 
mission of  re- 
bellion. 
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die  names  of  the  said  commissioners  might  be  struck 
out  of  the  writ,  and  that  they  might  stand  committed  for 
having  knowingly  and  wilfully  abused  the  process  of  the 
Court,  as  such  commissioners. 

This  notice  of  motion  was  followed  by  another,  dated 
the  6th  of  Julj/y  1816,  that  the  order  for  a  sequestration 
might  be  discharged,  and  the  writ  which  had  issued 
thereon  be  quashed,  for  irregularity* 

On  the  12th  of  July^  both  motions  came  on  to  be 
heard ;  and,  in  support  of  the  latter,  the  irr^rularity 
complained  of  was,  that  the  order  was  entitled  ^^  Be- 
*^  tween  Thomas  Lowten^  Plaintiff,  and  the  Mayor  and 
<<  Commonalty  of  Cokhestery  Defendants,"  instead  of 
^^  Between  Thomas  Lawten  and  Others^  Plaintiffi,''  &c. : 
the  words  *<  and  Others"  being  by  accident  omitted.     ^ 

In  support  of  the  former  motion,  affidavits  were  filed 
as  to  the  conduct  of  the  commissioners  in  seizing  the  books 
and  papers  which  were  sought  to  be  delivered  up,  in 
doing  which  it  appeared  that  they  had  caused  the  door  of 
the  room  in  which  they  were  kept  to  be  broken  open,  the 
key  having  been  refused  them ;  and  the  books  and  papers 
themselves  were  represented  to  be  of  value,  and  necessary 
for  the  due  administration  of  justice.  These  affidavits 
were  met  by  others  filed  by  the  commissioners  in  justifi- 
cation of  the  proceeding  complained  of,  stating  offers 
made  by  them  to  the  Mayor  to  return  any  of  the  books  and 
papers  which  might  be  wanted  for  corporation  purposes, 
which  ofiers  had  been  in  some  instances  accepted,  and  per* 
formed  accordingly;  it  being  also  sworn  that  the  Mayor 
himself  was  not  privy  to  the  application  now  made,  and 
that,  on  being  asked,  he  had  said  that,  if  applied  to^  he 
should  not  have  given  his  consent  to  its  being  made. 
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Sir  Samuel  BmnUfy,  Bell,  and  Newlandj  in  support  of 
the  motions. 

As  to  the  first,  contended  that  the  order  was  clearly 
irregular ;  and,  on  the  second,  referred  to  Simmonds  v. 
Kinnaird  (a),  as  an  authority  that  commissioners  to 
whom  the  writ  of  sequestration  is  directed  on  mesne 
process  may  not,  by  virtue  of  it,  proceed  to  seize  chases 
in  action ;  and,  as  to  their  act  in  breaking  open  the  door, 
argued  that  it  was  an  excess  of  their  power,  inasmuch  as 
the  sheriff  is  not  authorized  to  commit  such  an  act  for 
the  purpose  of  seizing  the  person  on  Toesne  process.  It 
was  also  strongly  uxged  on  the  ground  of  public  in- 
convenience. 


1816. 


LOWTEN 

The  Mayor, 

&C,OF 

Colchester. 


July  12. 


WeOierdl  and  Spenee  cmatri. 

The  Lord  Chancexxor, 

On  the  question  as  to  the  act  of  the  commissioners^ 
said  he  had  a  strong  impression  that  it  had  been  decided 
that  sequestrators  might  justify  breaking  locks,  on  a 
comparison  between  a  commission  of  rebellion  and 
sequestration,  (b)  But,  as  to  their  alleged  right  to  seize 
the  books  and  papers,  &c.  of  a  Corporation,  he  ex- 
pressed great  doubts,  and  ordered  that,.as  there  was  now 
an  appearance,  those  books  and  papers,  &c.  should  be 


(a)  4  Ves.  738.,  where, 
however,  the  point  was  not 
decided.  See  Newland's  Prac- 
tice, p.  19. 

{b)  See  Newland's  Pract. 
p.  14^,  referring. to-  Gilb.  For. 
Rom.  76.  "  Though  in  an 
attachment  on  proclamations 
the  sheriff  cannot  justify 
breaking  doors  in  exeeuting 


such  process,  yet  the  com- 
missioners in  executing  the 
writ  of  rebellion  may,  it 
seems,  use  that  force,  if  ne- 
cessary, to  apprehend  the 
Defendant,  as  they. are  di- 
rected to  attach  him  as  « 
rebel  and  contemner  of  the 
laws." 
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Julif  IS* 


July  19. 


returned  subgect  to  such  order  (if  any)  by  reason  of  the 
contempt,  as  the  Court  might  think  proper  to  make. 

Upon  the  motion  to  discharge  for  irregularity,  his 
Lordship  expressed  an  opinion  that  the  sequestration 
was  irregular,  but  made  no  order. 


On  coming  into  Court,  the  Lord  Chancellor  said,  he 
had  determined  that  the  sequestration  had  issued  irregu- 
larly;  but  he  mentioned  a  case  o(  Bennett  y.  Button  {a\ 
^n  which  leave  was  given  to  the  Plaintifis  to  amend  an 
error  similar  to  that  which  had  taken  place  hare. 


In  consequence  of  this  intimation,  a  motion  was  now 
made,  on  the  part  of  the  Plaintiffs,  that  the  title  of  the 
order  of  the  23d  of  March^  1816,*  together  with  the 
entry  thereof  with  the  Register,  might  be  amended  by 
inserting  the  words  "  and  others"  after  the  words 
Thomas  Lcnvten;  and  that  the  recital  in  the  writ  of 
sequestration  might  also  be  amended  in  the  manner  ex- 
pressed by  l!he  notice  of  motion. 

Sir  Arthttr  Pigoit^  Wetherettf  and  Spence^  in  support 
of  the  motion  to  amend,  relied  on  the  authority  of  the 
case  mentioned  by  the  Chancellor^  referring  also  to  Spear^ 
ing  V.  Lynn,  (b) 

Sir  Samuel  Bomilli/f  Belly  and  Newland,  contra,  said 
that,  in  the  case  of  Bennett  v.  Button,  no  proceedings  had 
been  had  upon  the  sequestration,  and  that  no  instance 
-could  be  produced  of  the  Court's  having  interfered  to 
allow  such -an  amendment  after  process  executed.    The 


(a)  I  Diok.  145. 
■end  of  this  case.) 


(See  the        (b)  2  Vem.  S76. 
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process  was  ipso  facto  void,  and  it  would  be  attdided 
with  vexy  dangerous  consequences  to  afford  the  protec- 
tion of  the  Court  to  an  officer  liable  to  punishment  for 
bftTing  acted  without  any  authority, 

[Another  objection  was  made»  that  there  could  be  no 
revivor  for  cqsts  alone :  but  this  was  the  gmund  of  a  de- 
murrer afterwards  put  in  by  the  Defendants,  and  argued 
before  The  Master  qfthe  Bolky  sitting  for  the  Chancellor, 
which  has  been  reported  antey  p.  113.] 

All  these  several  motions  stood  for  judgment. 


1816. 


LOWTEV 

Thb  Mayor, 
&c.  ov 

COLCHBSTXIU 


.    The  Demurrer  having  been  di^osed  o^  bs  above  re-    Feb,  2a  1817- 

portedy  the  Plaintiffs  now  moved  that  the  principal  derk 

of  the  subpcena-office,  or  other  proper  officer,  might  be 

directed  to  make  out  a  subpcena  for  payment  by  the 

Defendants  to  the  Plaintifi^  or  bearer,  of  the  siun  of 

jg796.  IBs.  ScLy  the  amount  of  costs  taxed  asafonesaid; 

or  else  that  the  Defendants  might  be  ordered  to  pay  to 

the  plaintiffs,   as   personal   representatives  of  the  late 

Plaintiff  Lotaoteriy  the  sum  of  ;^795.  9^.,  the  amount  to 

which  the  Master   had   certified  that  the  taxed  costs 

would  be  reduced,  in  case  the  same  were  paid  without 

a  subpoena. 


The  following  minutes  of  orders  on  these  several  mo- 
tions were  afterwards  given  out  by  the  Lord  Chancellor, 

Grant  the  motion  to  amend  —  The  party  moving  to 
pay  the  costs. 

Dismiss,  as  matter  of  consequence,   the  motion  to 
quash  the  sequestration;  but,  as  the  party  had  a  right 
to  make  that  motion  till  an  order  to  amend  was  obtain-* 
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ed,  the  party  obtaining  the  order  to  amend,  is  to  pay 
the  costs  of  this  motion  also,  though  not  granted. 

The  records,  &c.  having  been  returned,  make  no  <hv 
der  on  the  motion  relating  to  them ;  but,  as  that  motion 
has  other  objects,  which,  I  think,  should  not  be  granted, 
I  give  no  costs  on  that  motion. 

As  to  the  motion,  that  the  officer  should  suffer  the 
party  to  proceed  on  the  subpoena  for  costs,  let  that  pro- 
cess proceed  without  further  interruption. 

But  the  Plaintiff  is  to  undertake,  that,  if  he  recovers 
his  costs  under  that  process,  he  shall  forthwith  pay  the 
costs  before  directed  to  be  paid  by  him,  unless  they  are 
first  deducted  out  of  these  costs. 


The  case  referred  to  by  the  Lord  Chancellor,  of  Bennett 
v.  Butiofiy  appears  from  the  Register's  book,  to  have  been  as 

follows : 


THOMAS  BENNETT,  Esq.  and  Others.     Plaintiffs. 
GEORGE  BUTTON,  and  Others,        -        Defendants* 

(Reg.  Lib.  1748,  A.  48.) 

Upon  opening  the  matter,  it  was  alleged  that  the 
FIainti£&  brought  their  bill  in  Michaelmas^  1745,  against 
the  Defendant,  to  which  bill  the  Defendant  Button  appeared, 
but  sat  out  all  process  of  contempt  to  a  sequestration  for 
want  of  his  answer.  Afterwards,  and  before  the  Plaintiff 
had  put  the  sequestration  in  execution  against  him,  he  put 
in  his  answer ;  but,  refusing  to  pay  the  costs  of  his  con- 
tempt, the  Plaintiffs  were  advised  to  put  the  sequestration  in 
force  for  recovery  of  such  costs ;  but,  before  the  sequestration 
was  sent  down,  they  discovered  a  small  mistake  in  the  com- 
mission of  rebellion,  in  the  title  of  this  cause,  which  is  put 
only  by  way  of  indorsement  to  such  writ ;  viz.  the  words 
<<  and  others"  being  omitted  after  the  words  <*  Th<ma* 
^*  Bennettf  Esq.,"  which  said  mistake  likewise  appears  with 
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the  entry  thereof  with  the  Register ;  imd,  the  order  for  the 
Serjeant  at  Arms  being  made  out  from  such  commission  of 
rebeJliony  the  same  mistake  appears  to  be  in  the  title  of 
the  said  order,  and  in  the  entry  thereof;  but,  in  regard 
tiie  attachment,  and  attachment  with  proclamations,  were 
both  made  out  and  indorsed  **  at  the  suit  of  Thonuu 
**  Bennettt  Esq.  and  Othersy  Plaintifi,"  (as  appears  by 
the  affidavits  of  Samuel  Roycrqft,)  and  as  the  Defendant 
Button  hath  acquiesced  under  the  said  mistake,  by  putting  in 
his  answer  to  the  Plaintiff's  bill,  it  was  therefore  prayed  that 
the  indorsement  on  the  commission  of  rebellion  made  out  in 
this  cause,  together  with  the  entry  thereof  with  the  Register 
of  this  Court,  and  the  title  of  the  order  for  the  Serjeant  at 
Arms,  and  likewise  the  entry  thereof,  may  be  amended  by  in- 
serting the  words  ''  and  others,*'  after  Uie  words  "  Thomas 
Bennett,  Esq."  in  the  title  of  this  cause ;  which,  upon  hear- 
ing the  said  affidavit  of  Samuel  Royctofly  and  an  affidavit  of 
notice  of  this  motion  read,  and  what  was  alleged  by  the 
counsel  for  the  Plaintifi,  his  Lordship  held  it  reasonable, 
and  doth  order  the  same  accordingly. 


1817. 


LOWTEK 

V. 

Ths  Mayor, 

&C.  OF 

Colchester. 


GLADSTONE  v.  BIRLEY. 

[See  the  statement  of  the  case  of  "  Birley^  assignee  of 
HcUj  Bankrupt,  t.  Gladstofte  and  another/'  in  S  Maide 
and  Sehn/n^  205.] 


Rolls. 

1816. 
Dec.  6. 

1817- 
March  3. 


^HE  court  of  K.  B.  having  determined,  «  that  the 

'^  ship*owners  had   not   a  lien  upon  the  goods 

**  brought  home,  for  money  claimed  to  be  due  in  respect 


Construction  of 
dauseinachar- 
terparty,where- 
by  the  parties 
**  mutually 
*'  bound  themselves,  especially  the  owners  the  ship  and  tackle,  and 
'<  the  freighter  the  goods  to  be  taken  on  board,"  in  a  penal  sum,   "  tO/ 
«  the  true  and  punctual  performance  of  fevery  article  therein  con- 
"  tained,"  not  to  give  to  the  ship-owners  any  lien  in  equity,  on  the 
goods  brought  home,  either  for  dead  freight,  or  demurrage. 
Only  one  construction  of  the  clause,  at  law  and  iA  equity. 
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<'  of  goods  put  on  board  and  relanded,  nor  in  respect  cT 
•*  dead  fireight^^nor  in  respect  of  demurrage,"  the  pre- 
sent bill  was  filed  by  the  Defendants  at  law,  for  the 
purpose  of  obtaining  a  declaration  that  the  ship-owners 
were  entitled  to  a  lien  in  equity  by  virtue  of  the  dause 
in  the  charterparty. 

Sir  5.  Romilly  and  Home^  for  the  Plaintifi, 

Stated  the  question  to  be,  whether,  the  parties  having 
added  this  special  covenant  to  the  usual  provisions  of  a 
charterparty,  the  covenant  should  be  taken  to  be  to- 
tally inoperative  and  ineffectual.  They  said,  it  does 
not  foUow,  because  a  court  of  law  could  not  give  efiect 
to  it,  that  therefore  a  court  of  equi^  is  unable  to  do  so. 
Lord  EUenborough  would  not  say  that  an  action  might 
not  lie  on  the  covenant  for  damages  (a) ;  and,  if  sudi 
an  action  might  lie,  it  would  go  far  to  determine  the 
right  to  a  lien  in  equity^  In  this  view,  the  decision  at 
law  did  not  at  all  affect  the  question  of  covenant 

Wetherell  and  H^s^  for  the  Defendant. 

The  Master  (^  the  Rolls. 

The  question  in  this  case  is,  whether  the  last  clause 
in  the  charterparty  can  have  any  different  eflect  in 
equity  firom  what  it  has  been  determined  to  have  at 
law  ?  The  clause  is  this  —  "  And,  lastly,  for  the  true 
**  performance  of  every  article,  matter,  and  thing  herein 
"  contained,  the  parties  hereby  mutually  bind  and 
"  oblige  themselves,  especially  the  owners  the  ship,  her 
"  tackle  and  appurtenances,  and  H<dt  (the  fi'eighter) 
"  the  goods  and  merchandizes  to  be  laden  and  put  on 
"  board  the  same  vessel  on  the  said  voyage,  each  unto 
"  the  other  and  others  of  them,  in  the  penal  sum  of 

{a\  3  M.  &  S.  216,  217. 
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^  jfiSOOO  sterling,  to  be  forfdted  and  paid  by  the  par^' 
*'  deUnquent,  to  the  party  observant,  to  the  trae  and 
**  punctual  performance  thereof.''  It  has  been  decided 
at'  law,  that  this  gave  the  present  Plaintiffi  no  lien  on 
the  goods  brought  home  in  the  ship,  either  for  what  is 
called  the  dead  freight,  or  the  demurrage  that  became 
due  by  virtue  of  the  covenants  on  the  part  of  the 
freighter.  The  ground  of  the  judgment  was  not,  as  I 
understand  the  report^  that  such  a  lien  might  not  have 
been  contracted  for,  but  that  the  clause  did  not  contain 
a  contract  to  that  efiect  Mr.  Justice  2>  Blanc  says, 
'^  The  clause  could  not  mean  to  give  the  ship-owners  a 
^  lien :  if  such  had  been  its  intention,  it  might  easffy 
**  have  been  expressed  in  a  very  few  words,  that  the 
^*  ship-owners  should  have  a  right  to  detain  the  goods 
*^  which  should  be  brought  home,  until  all  their  de- 
*^  mands  under  the  covenants  were  satisfied.''  Now 
there  can  be  but  one  right  construction  of  the  clause ; 
and,  if  it  could  be  said  that  the  Court  of  Kin^s  Bench 
had  ill  construed  it,  this  is  not  a  court  of  i^peal  in 
which  their  decision  can  be  corrected. 


The  Plaintiffi  however  suppose,  that  although  a  court  - 

of  law  has  said  that  tiie  clause  does  not  give  them  a  lien, 

a  court  of  equiQr  may  say  tiiat  it  gives  them  what  is 

precisely  tantamount  to  a  lien,  namely,  a  right  to  have 

their  demand  satisfied  out  of  the  produce  of  tiie  goods 

in  preference  to  any  other  creditors  of  the  bankrupt 

fi^ghter.     Puttmg  this  clause  out  of  jflie  question,  it 

was  not  contended  that  Equity  gives  the  ship-owner  any 

lien  for  his  freight  beyond  that  which  the  law  gives 

him.    There  are,  to  be  sure,  liens  which  exist  only  in       There  are 

Equi^,  and  of  which  Equity  alone  can  take  cognizance :    liens,  which 

But  it  cannot  be  contended  that  lien  for  freight  is  one  of   ^^^  ^^1  '^ 

them.    As  to  liens  on  the  ffoods  of  one  man  in  the    ®9^5^»  *°._ 

®  which  equity 

(possession  of  another^  I'know  of  no  difference  between 
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V. 

BfRLKT. 

alone  can  take 
cognizance. 
But  lien  for 
freight  is  not 
one  of  them. 

The  question, 
whether  a 
tradesman  has  a 
lien  on  goods 
in  his  hands  for 
the  general  ba- 
lance, or  only 
for  so  much  as 
relates  to  the 
particular 
goods,  is  decid- 
ed on  the  same 
grounds  at  law 
and  in  equity. 
To  extend  it, 
the  party  must 
shew  an  agree- 
ment, or  some- 
thing from 
which  to  infer 
an  agreement. 

A  court  of 
equity  is  not 
bound  to  find 
an  equitable 
effect  for  a 
clause,  because 
thc/constnic- 
tion  pat  upon  it 
at  law  would 
leave  it  in- 
operative. 


the  rules  of  dedaion  in  courts  of  law,  and  in  courts  of 
equity.  The  question  that  so  frequently  occurs,  whe- 
ther a  tradesman  has  a  lien  on  the  goods  in  his  hands 
for  the  general  balance  due  to  him,  or  only  for  so  much 
as  relates  to  the  particular  goods,  is  decided  in  both 
courts  in  the  same  way,  and  on  the  same  grounds.  To 
extend  the  lien,  the  party  claiming  it  must  show  an 
agreement  to  that  efiect,  or  something  firom  which  an 
agreement  may  be  inferred,  — such  as  a  course  of  deal- 
ing between  the  parties,  or  a  general  usage  of  the  trade. 
Lien,  in  its  proper  sense,  is  a  right  which  the  law  gives. 
But  it  is  usual  to  speak  of  lien  by  contract,  though  that 
be  more  in  the  nature  of  an  agreement  for  a  pledge. 
Taken  either  way,  however,  the  question  always  is, 
whether  there  be  a  right  to  detain  the  goods  till  a  given 
demand  shall  be  satisfied.  That  right  must  be  derived 
from  law  or  contract.  A  court  of  competent  jurisdiction 
has  decided  that  neither  law  nor  contract  has,  in  this 
ease,  given  any  such  right.  And,  without  directly  con- 
tradicting that  decision,  it  is  impossible  for  me  to  say 
that  the  Plaintifis  have  a  right  to  be  first  paid  out  of 
the  produce  of  the  goods ;  for,  if  they  had  any  such 
Yigiht,  they  vrould  also  have  had  a  right  to  retain  pos- 
session till  they  were  paid.  It  was  asked,  what  eflfect 
the  clause  could  have  if  it  gave  no  lien  either  in  Law  or 
Equity.  A  Court  of  EquiQr  is  not  bound  to  find  an 
equitable  efiect  for  a  clause,  merely  because  the  ccm- 
struction  which  a  Court  of  Law  has  put  upon  it  would 
leave  it  inoperative.  In  truth,  it  has  been  copied  firom 
foreign  charterparties,  with  very  little  consideration  of 
the  eSTect  that  might  be  allowed  to  it  by  the  law  of  this 
oountry.  I  think  it  very  probable  that,  in  other  coun- 
tries, it  would  have  the  effect  of  entitling  the  ship-owner 
to  retain  the  cargo  for  every  sort  of  demand  that  could 
accrue  to  him  under  the  cbarterparty.  If  that  be  not 
the  e&ct  of  it,  I  do  not  see  what  other  it  can  have. 
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But^  bound  as  I  am  by^the  ooostniedcni  vtbixii  it  luui 
received  from  a  court  of  Ikw,  and  eonoeiymg  tint 
this  is  not  a  case  in  which  Equity  can  give  a  lien 
that  does  not  legally  exist,  I  must  dismiss  the  Plaintiff's 
biU. 


Bill  dismissed  without  costs. 


MILBANK  V.  REVETT. 

^T^HIS  was.  a  motion  on  the  part  of  the  Plainti£^ 
tenant  in  conuncm  with  the  Defisndantofaniestate 
In  the  Defendant's  occupation,  for  a  receiver ;  and  the 
application  was  founded  on  affidavit  of  improper 
management,,  and  of  a  reservation  of  the  profits,  not 
amounting  to  a  case  of  exclusion;  which  was  met  by 
counter^iffidavits  of  a  balance  due  to  the  Defendant  on 
unsettled  accounts,  and  an  agreement  for  reference  to 
arbitration.  The  charges  of  bad  management  wera  also 
denied,  and  instances  produced  of  interference  on  the 
part  of  the  Pliaiutiff. 


March  S—5. 

[Master  of 

th^  Rolls  fpr 

the  Lord 
Chamcbllor.] 

Motion  by 
tenant  in  com- 
mon for  a  re- 
ceiver against 
his  co-tenant  in 
possession^  re- 
fused, it  not  , 
amounting  to  a 
case  of  exda- 
sion. 


Wifigjleld,  in  support  of  tlie  motion,  referred .  to 
Sio^n  V.  Eoehfn  (a),  where  a  receiver  was  sppcmited  of 
an  undivided  estate. 


Stephen f  oontrii,  insisted  that  the  application  was  not 
of  course^  and  mentioned  Street  v.  Anderton  (S),  where 
a  tenant  in  common  in  possession  was,  under  drcom- 


(a)  2  Didc.  800. 


{V)  4<  Bro.  4U. 


406 


CASES  IN  CHANCERY. 


1817. 


stances  of  absolute  ezdusion,  ordered  to  give  s^uiity 
only  for  payment  of  the  proportion  of  rent  to  his  co- 
tenant  ;  otherwise^  a  receiver  to  be  i^ypointed. 

Wingfield  in  reply. 

Street  v.  Anderton  is  an  authority  for  the  present  ap- 
plication. It  is  of  course,  between  partners,  that  if  one 
in  possessi<Hi  will  not  give  security  to  the  other,  a  re- 
ceiver shall  be  appointed.    Peacock  v.  Peacock,  (c) 

The  Master'' of  the  Rolls  said,  the  question  de- 
pended entirely  on  the  &ct  whether  the  affidavits  did, 
or  did  not,  make  out  a  case  of  exclusion;  and  on  the 
following  day  observed  that  the  affidavits  were  insuf- 
ficient to  ground  such  an  iqpplication,  adding  that  it 
requires  a  case  of  the  strongest  misconduct  on  the  part 
of  a  managing  partner  to  obtain  a  receiver. 

(c)  16Ve8.49. 


[Master  of  the 
Rolls  for  the 
Lord  Chan- 

cbllor.] 
March  9-^6» 


WILSON  and  Another, 


AND 


-     Ftjanmm; 

0 


WETHERHERD  and  Others,  Defsndants. 


rpHE  Bill,  which  was  filed  in  JUoy,  1814^  sought  to 
*''   recover  the  arrears  of  certain  annuities  gnuited  by 


After  a  De- 
cree to  account^ 

an  Injunction       the  Defendant  Weiherherd  to  the  Plaintiff  WUson. 

granted,  on  the 

application  of 

the  Defendant, 

to  restrain  the 

Plaintiff  from 

proceeding  at 

Law  in  an  action  commenced  by  him  pending  the  Suit  in  Equity. 


In  consequoice  of  some  mistake  between  this  De- 
fendant's clerk  in  court  and  a  clerk  of  his  solicitor,/no 
appearance  was  entered  for  the  Defendant,    and  his 


CASES  IN  CHANCERY. 


407 


answer^  though  prepared,  and  approved  by  him,  was 
not  filed,  before  the  24th  <^  December^  1815,  when  the 
bill  was  taken  pro  confesso  agauist  him. 

On  the  1st  of  December^  1816,  the  Defendant  moved 
to  discharge  that  order.  The  Master  of  the  Rolls  re- 
fused the  application ;  but  on  His  Honour's  suggestion, 
the  Plaintifi  consented  that  the  Defendant  should  be 
at  liberty  to  file  an  answer.  His  answer  was  filed 
accordingly  on  the  16th  of  December j  and,  on  the  18th, 
the  cause  was  heard,  and  a  decree  made  in  &vour  of  the 
Plaintiffi. 

In  the  Mjf  preceding,  notwithstanding  the  pendency 
of  the  former  suit,  the  PlaintiflP  Wilson  had  commenced 
an  action  in  K.  B.  fi>rthe  arrears  of  the  same  annuities; 
in  whicli  an  interlocutory  judgment  was  signed  in  Hilary 
Term,  and  the  Defaidant  was  arrested  and  confined  a 
prisoner  in  York  Castle  for  the  debt. 

The  usual  motion  to  put  the  Fliuntifi^  to  his  election 
was  not  made ;  and  the  Defendant  now  moved  that  the 
Plaintiff  might  be  restrained  by  injunction  from  pro- 
ceeding at  law  against  the  Defendant  on  the  action  so 
commenced. 

SwanstoHj  in  support  of  the  motion,  referred  to  Mb" 
cher  V.  Reed  {a\  as  an  autiiority  for  the  order  sought  tp 
be  obtained,  on  the  ground  that,  after  a  decree  to 
account,  both  parties  become  actors,  and  the  Defendant 
has  a  right  to  the  interference  of  the  Court  to  restrain 
,the  Plaintiff  fiY)m  proceeding  at  law,  as  much  as  if  a 
bill  were  actually  filed  by  him. 


1817. 


Wilson, 
wsthsrhsrd. 


^   {a)  1  Ball  k  B.  318.    And  see  Boyd  v.  Heinndman^ 
1  Vcs.  &  6.  S8^.    MUh  V.  Fryy  S  Vcs.  &  B.  9. 
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WiLsoir 

V. 

Wbtrkbhbrd. 


The  only  remedy  to  which  the  Defendant  is  entitled, 
is  to  put  the  Plainti£P  to  his  election ;  and  if  notice 
wcfte  now  given  of  such  a  motion,  it  would  put  the 
PlaintifiP  on  enquiring  which  is  most  for  his  benefit. 

T%e  Ma8T£R  of  the  Rolls  expressed  a  doubt  as  to 
the  principle  of  the  practice  contended  for ;  but  on  a 
following  day  granted  the  injunction  on  the  author!^ 
of  the  case  cited. 


March  ^ 

Injunction 
against  permis- 
sive  waste. 


CALDWALL  i;.  BAYLIS.  (a) 

A  N  Injunction  was  granted  in  this  case  **  to  restrain 
'^^  «  the  Defendant,  his  agents,  servants,  and  work- 
**  men,  firom  cutting  down  or  felling  timber  or  timber- 
<<  like  trees,  except  for  repairs  of  buildings  on  the  pre- 
<<  mises,  and  from  conunitting  or  permitting  or  sigffering 
<*  any  forther  or  other  waste,  until  answer,  or  fortber 
*<  order;''  upon  affidavits  to  the  efiect  following. 

Mary  Baylis  (the  Defendant's  lale  wife)  being  sased 
in  fee  simple  of  the  premises,  which  were  copyhold, 
made  her  will  in  pursuance  of  a  power  vested  in  her  by 
a  surrender  made  by  her  husband  and  herself  to  the 
use  of  her  will,  and  thereby  devised  to  her  husband  (the 
Defendant)  for  his  life,  ^  he  keeping  the  interest  of 
«<  a  certain  mor^;age  charged  on  the  premises  paid, 
*^  and   keeping   the  buildings    in    tenantable    repair, 

(a)  Reg.  Lib.  1816.  A.  fo.  551. 
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^'  and  not  felling  any  timber  except  for  such  repairs." 
After  his  decease  she  gave  the  same  premises  to  her 
nephew  Richard  Ballard^  his  heirs,  &c.  ^in  case  he 
should  then  be  living, )  but,  if  he  should  die  in  the  life- 
time of  the  Defendant,  then  to  the  Phuntiflb,  as  tenants 
ii^  common. 


1817. 


The  Testatrix  died  in  1796,  upon  which  the  De- 
fendant entered  into  possession,  but  instead  of  keeping 
the  premises  in  repair,  permitted  the  same  to  go  into 
decay  during  the  life  of  Ballard^  who  had  intended  to 
commence  proceedings  against  him  both  at  law  and  in 
equity  in  consequence  of  his  neglect,  but  desisted  upon 
his  promise  to  repair  forthwith.  In  1808  Ballard  died, 
and  the  Defendant  having  neglected  to  perform  his  pro- 
knise  either  during  his  life-time  or  since  his  death,  the 
buildings  upon  the  premises,  (consisting  of  a  ferm^house 
and  cottages,  three  bams,  a  stable,  and  other  edifices,) 
grew  ruinous  for  want  of  the  needful  repairs ;  which,  by 
an  estimate  made  on  behalf  of  the  Plainti£6  in  1816, 
amounted  to  £157  and  upwards.  The  affidavit  went  on 
to  state  the  information  and  belief  of  the  Plaintifis  that 
the  Defendant  had,  both  before  and  since  the  death  of 
BaUard,  <*  by  himself^  his  servants,  agents^  and  work^ 
men,''  cut  down  timber  to  a  great  amount  in  value^  and 
carried  the  same  off  from  the  premises,  or  converted  to 
implements  of  husbandly  and  other  articles  for  the  use 
of  himself  and  his  tenants,  employing  a  very  inconsider- 
able part  in  or  towards  the  needfpl  repairs,  "  thereby 
**  xx>mmittingOF  suffering  great  waste  and  great  damage 
<^  to  the  inheritance,"  and  that  he  threatened  **  to  com- 
**  mit  or  suffer  further  and  other  waste,'*  8cc.  This 
affidavit  by  the  Plaintifi  was  accompanied  by  another^ 
by  the  surveyor  whpm  thqr  had  employed  to  make  the 
estimate,.as  to  the .roinon^  state  of  the  buildings  and 
also  as  to  his  having  been  prevented  by  the  tenant  rje-^ 
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1817.  'siding  on. the  estate  from  surveying  the  whole  of  suck 

Batlis.  >  The  J>efendant  had  appeared,  but  had  not  put  in  hia 

answer. 


Hart  and  Hey^  in  support  of  the  motion  for  an  in- 
junction. 


SPEER  V.  CRAWTER  and  Othen. 

rilHE  circumstances  of  this  case,  as  represented  by  the 
*'-   bill,  are  detidled  in  the  report,  in  17  Ve$ey^  216. 


Rolls. 

1816. 

May  90, 21, 28. 

1817. 

March  17. 

Bill  by  £.ord 
of  the  Manor 
of  W.  against 
the  Lord  of 

the  adjoining  Manor  of  /.  (who  was  also  lessee  of  the  manor  of  fT.)  and 
against  Commissioners  under  an  Act  for  inclosing  lands  within  the  manor 
of/.,  alleging  confusion  of  boundaries  arising  out  of  the  union  of  posses- 
sion of  the  two  manors ;  and  that  the  Defendants  were  preparing,  in 
combination  together,  to  set  out  a  boundary  of  the  manor  of  /.  which 
would  include  lands  belonging  to  the  manor  of  fT.,  prayed  a  commis- 
sion to  set  out  the  land  lying  within,  and  being  part  and  parcel  of,  the 
manor  of  W.  The  answer  of  the  Defendant,  Lord  of  the  Manor  of 
/.,  set  out  boundaries,  referring  to  perambulations  made  previous  to 
the  union  of  possession ;  and,  the  lease  having  expired  since  the  filing 
of  the  bill,  and  it  not  being  established  in  evidence  that  there  was  any 
confusion  of  boundaries  occasioned  by  default  or  neglect  of  the  owners 
of  /.  while  lessees  of  FT.,  the  bill  was  dismissed,  ^th  costs  as  against 
the  Commissioners,  but  without  costs  as  against  the  other  Defendant* 
Jurisdiction,  as  to  granting  commission  to  ascertain  boundaries,  de- 
duced from  the  writ  de  rationaMibus  divisis,  or  that,  de  peramhda'- 
iionejaciendd*  Consent,  the  ground  upon  which  it  was  first  exer- 
cised; then  upon  the  applicatibn  of  a  party,  having  an  equitable 
claim,  and  no  objection  made.  But  a  Court  of  Equity  will  not  inter- 
kre  between  two  independent  proprietors,  to  force  either  to  have  his 
right  so  determined. 


V. 
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The  demurrers  being  over-ruled,  answers  were  ptit 
m ;  the  substance  of  which,  and  of  the  evidence  pro- 
bated at  the  hearing,  will  be  sufficiently  collected  from 
the  judgment  pronounced  by  His  Honoi:^,  'l%e  Master       CvtAitt^ 
cftheBolb. 

The  lease  to  Taylor ,  of  the  manor  of  fVestarij  having 
expired  since  the  decision  respecting  the  demurrers,  the 
only  question  now  was  upon  that  part  of  the  prayer 
of  the  bill  which  was,  that  a  commission  might  issue  to 
set  out  the  land  which  lay  Withih,  and  was  part  o^  that 
manor. 

Sir  S.  JRomSly  and  RE^&Tn,  for  the  Plaintiff, 

As  to  the  jurisdiction  of  the  Court  to  grant  a  comuus- 
sion  to  ascertain  boundaries  of  manors,  in  cases  where 
the  right  to  the  soil  itself  is  in  Question,  cited  LethieuUier 
V.  Lord  Castlemain  (a),  The  Bishop  of  Durham's  case  {h}^ 
Hughes  V.  Grteme{c);  as  to  the  obligation  of  a  tenant  to 
preserve  boundaries.  The  Attorney  General  v.  Fullar-^ 
ton  [d) ;  and  distinguished  the  cases  of  St.  LuUe^s  r. 
St.  Leonard's  {e\  and  ffiake  v.  Conyers  (/ ),  where  the 
right  to  the  soil  was  not  in  question. 

Martin^  Belli  and  Spence^  for  the  Defendant  Taylor^ 
contended  that  the  cases  in  which  such  relief  had  been 
granted'were  few  in  number,  and  those  of  confusion, 
attended  with  circumstances  of  wilful  de&ult  and  mis- 
conduct; while  the  general  principle  to  exclude  the 
jurisdiction  was  established  by  a  string  of  authorities. 
And  they  referred  to  ThelMie  of  Leeds  y.  Tlie  E'ati  of 

{a)  1  Dick.  46.  (d)  2  Yes.  and  B.  9S8. 

(h)  12  Vm.  Ab.  268.  (Tit.       [e)    1   Bro.  40.    2  An8tr4 . 
Evidence,  x.  b.  pi.  29.)  586  —  395. 

(c).Ibid.  (/)2Cox*S60. 

Vol.  II.  E  e 
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Spesr 

CrAWT£R» 


Stafford  (a),  Bouse  v.  Barter  (6),  JOyns  ▼•  HdUoH  {c)f 
Mayor  of  York  v.  Pilkingion.  {d)  It  was  not  easy  to  col- 
lect the  grounds  of  Lord  ITkurlov/s  decision  from  the 
incorrect  note  of  the  case  of  Si.  Luke^s  and  St.  LeonariP^ 
parishes. 

Hart  and  Barber^  for  the  Defendants  the  Ck>nuni»- 
sioners. 

Sir  S.  Romilly^  in  reply. 

It  is  one  of  the  common  heads  of  equity  to  grant  a 
commission  in  case  of  confusion  of  boundaries,  and  so 
*  stated  by  Lord  Bedesdale.  {e)  See  also  the  cases  col- 
lected in  4  Viner,  422.  (Tit.  Chancery,  D.  a.  10,  &c.) 
Hungerford  v.  Goring  {/)  admits  it  to  be  the  common 
proceeding  where  no  remedy  can  be  had  at  law ;  and  no 
authority  can  be  produced  where  it  is  put  in  question. 
The  doctrine  in  fVake  v.  Coru/ers  was  a  mere  extraju- 
dicial opinion  —  a  doubt  entertained  by  Lord  Northings 
ton  in  consequence  of  the  little  knowledge  of  equity  he 
at  that  time  possessed,  and  his  general  prejudice  against 
it.  Lord  Thurlow  does  not  question  it  in  the  case  of 
the  two  parishes.  In  The  Attomey-General  v.  Ftdlarton^ 
the  present  Lord  Chancellor  says  expressly,  that  he  does 
not  proceed  upon  the  ground  of  fraud. 

At  all  events,  it  is  a  case  in  which  we  are  entitled  ta 
costs. 


MarA  17. 
1817. 


The  Master  of  the  Rolls. 

This  Bill  is  filed  by  the  Plamtiff,  as  Lord  of  the 
Manor  of  Weston^  against  Mr.  Taylor^  as  Lord  of.  the 


(fl)  4  Ves.  180. 
(&)3  Bro.   180. 
851. 
(c)  2  Anttr.  S88. 


id)  1  Atk:  282. 
Bunb.         {e)  Mitf.  Plead.  94. 
(/)  2  Vem.  S8. 
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ttd^nung  manor  of  Inmortk^  and  against  Crcemter  and 
Nade^  who  are  the  CommissioQers  under  an  Act  for  in- 
dosfaig  lands  within  the  last  mentioned  manor,  and  the 
manor  of  Kingston  upon  Thames.  At  the  time  of  filing 
the  bill,  the  manor  of  Weston  was  in  lease  to  Mr.  Tcylor. 
The  Plaintiff  alleged  that  the  Commissioners,  under* 
pretext  of  carrying  the  Indosure  Act  into  execution, 
were  proceeding,  in  combination  with  Mr«.  Tiiy/or,  to 
set  out  a  boundaiy  of  Intworth^  which  would  iildude 
lands  reaUy  belonging  to  the  manor  of  Weston ;  but  that 
the  subsisting  lease  prevented  him  from  bringing  any 
action  against  the  Commissioners  for  any  trespass  they 
mig^t  commit  on  his  manor  of  Weston. 

,  The  first  part  of  the  prayer  of  the  bill  therefore  was, 

that  the  Plaintifl^  notwithstanding  the  lease,  might  be  at 

liberty  to  bring  one  or  more  actions  of  trespass,  as  he 

might  be  advised,  against  the  Defendants  Crcmter  and 

Neale,  and  of  ejectment,  or  such  action  as  he  should  be 

advised,  against  the  Defendant  Tc^lor,  to  recover  to  the 

Plaintiff's  manor  of  Weston  the  land  encroached  upon 

in  Weston  Green,  and  Weston  or  Ditton  Common ;  or  that 

issues  might  be  directed  to  try  his  right  to  the  premises 

in  question.    Before  the  cause  came  on  to  be  heard,  the 

lease  had  expired,  and  the  Plaintiff  consequently  did  not 

need  the  assistance  of  this  Court  to  enable  him  to  insti* 

tnte  any  l^;al  proceedings  for  the  assertion  of  his  rights. 

But  another  part  of  the  prayer  of  his  bill  was,  that,  if 

necessary,  a  Conunission  might  be  directed  to  issue,  to 

set  out  the  land  which  lies  within  and  is  part  and  pared 

of  the  said  manor  of  Weston^    And  at  the  hearing,  the 

question  discussed  was,  whether  the  Court  ought  or 

ought  not  to  award  such  a  commission.    It  appears  that 

both  manors  had  originally  bdonged  to  the  Crown. 

Hiat  of  Inmorth  had  been  sold  or  granted  away  many 

years   since;   the   answer  says,   about  1680.*    Weston 
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1817*  manor  remained  in  the  Crown  till  the  Plaintiff's  fittber 

purchased  it  in  1801.  In  1752,  the  manor  oi  Imworth 
belonged  to  the  Ond&w  family ;  and  in  that  year  Arthur 
Onslow  obtained  a  lease  from  the  Crown  of  the  manor 
of  Weston,  which  lease  was  renewed  and  was  subsisting 
in  1794,  when  the  Defendant  Taylor  purchased  the 
manor  of  Imwortk,  and  took  an  assignment  of  the  lease 
of  the  manor  of  Weston.  The  bill  alleges,  that  by  this 
union  of  possession  of  the  two  manors  in  the  same  per- 
sons, as  owners  of  the  one  and  lessees  of  the  other,  the 
court  rolls  and  other  muniments  of  the  manor  of  Weston 
have  passed  into  the  hands  of  the  proprietors  of  Imworth^ 
and  have  not  been  kept  distinct,  as  they  ought  to  have 
been ;  that  the  courts  of  the  manor  of  Weston  have 
« been  neglected  to  be  holden,  and  the  tenants  have  been 
transferred  to  the  rolls  of  the  manor  of  Invworth ;  and 
that  the  boundaries  of  the  said  manors,  where  they  re- 
'  spectively  joined  or  lie  intennixed,  have  not  been  pre- 
served, and  cannot  now,  without  the  aid  of  this  Courts 
be  defined  or  ascertained. 

The  answer  denies  that  the  rolls  of  the  two  manors 
have  been  blended,  except  that,  in  one  instance,  an  entry 
was  by  mistake  made  in  the  rolls  odmicorth,  of  a  license 
to  inclose  some  land  that  lay  in  the  other  manor.  It 
denies  that  the  manors  lie  intermixed,  or  that  the 
boundaries  are  incapable  of  being  ascertained.  It  asserts, 
on  the  contrary,  that  the  boundaries  are  well  ascertained 
and  defined,  and  states  with  particularity  what  those 
boundaries  are. 

To  prove  that  the  boundaries  are  in  &ct  confiised* 
and  incapable  of  being  with  any  certainty  distinguished^ 
the  Plaintiffs  liave  produced  various  ancient  document^ 
which  show  that,  even  at  a  distant  pmod,  there  had 
ksea  a  great  uncertainty  with  respect  to  the  boundarm 
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rfthe  two  manors.  And  a  letter  has  been  read,  written 
by  the  Defendant  Taylor  in  1801,  in  which  he  distinctly 
admits^  that  the  manor  of  Weston  is  so  blended  and 
united  with  the  manor  of  Invworthj  that  no  boundaries, 
as  &r  as  he  knows,  have  ever  been  ascertained,  and  he 
did  not  think  it  possible  to  make  any  particular  survey 
of  the  Weston  manor.  What  Mr«  Taylor  says  to  that 
is,  that  he  had  not  then  examined,  though  they  were  in 
his  possession^  two  perambulations,  (one  made  in  1720, 
and  another  in  1?29,)  which  now  enable  him  distinctly 
to  specify  the  boundaries.  This  is  but  an  unsatisfactory 
explanation.  As  lessee,  Mr.  Taylor  ought  to  have  fur- 
nished all  the  information  in  his  power  to  those  who 
were  acting  on  behalf  of  the  crown,  and  should  for 
that  purpose  have  carefully  examined  all  the  muniments 
in  his  possession.  Considering  what  appears  in  the 
ancient  documents  concerning  the  uncertainty  of  the 
boundaries  and  contents  of  these  manors,  it  is  not  pos- 
sible that  such  uncertainty  could  be  removed  by  peram- 
bulations made  in  1720  and  1729. 


1817. 


The  old  documents  go  a  great  way  to  show  that, 
whatever  the  true  boundaries  may  be,  they  could  not 
anciently  have  been  such  as  are  insisted  on  by  Mr. 
Taylar^s  answer. 

On  the  other  hand,  it  is  not  shown  that  the  confusion 
has  been  occasioned  by  the  acts  or  the  neglect  of  the 
owners  of  die  manor  of  Imworth^  while  they  sustained 
the  character  of  lessees  of  the  iqanor  of  Weston.  On  the 
conti*ary,  it  appears  by  the  old  documents,  that  an  un- 
certainty about  the  boundaries  existed  long  before  the 
year  1752,  when  the  lease  to  Mr.  Onslow  was  made. 
The  Defendant  relies  on  perambulations,  or  present- 
ments, made  in  1720  and  1729,  as  ascertaining  the 
b<Sundaries  of  Intuoorth.  Whether  they  truly  described 
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1817.  the  boundaries  or  not,  they  show  what  the  daim  of  the 

owners  otlmworth  was,  many  years  befine  they  became 
lessees  of  Weston.  I^  therefore,  any  portion  of  what 
Crawter.  originally  belonged  to  the  manor  of  Weston  was  inclnded 
within  these  boundaries,  it  was  not  by  unity  of  possession 
^  that  an  opportunity  was^  afforded  for  the  encroachment. 
In  this  state  of  things,  it  has  beai  contended,  that  the 
Court  has  no  jurisdicti<m  to  issue  a  commission  for  set- 
tling the  boundaries  of  the  two  manors.  It  becomes^ 
therefore,  necessary  to  enquire,  by  what  principles  the 
Court  is  guided  in  granting  commissions  of  this  de» 
scription. 

There  aie  two  writs  in  the  register  concerning  iftt 
adjustment  of  controverted  boundaries,  from  one  of 
which  it  is  probable  that  the  exercise  of  this  jurisdictioii 
by  the  Court  of  Chancery  took  its  commencement. 

The  first  is  the  writ  de  rationabilibus  dhisis  (a).  The 
other  the  writ  d^  per(imbulatione  facienid  {py 

(a)  Prac  Qudd  justd  et  inpropri^person^tulkaccedas 
sine  dilatione  facias  esse  ra-    ad  terram  A^  de  J3.  in  JV.  et  • 

'  tionabiles  dlvisas  inter  terram  terram  C  de  D.  in  E.  et  per 

Edmundi  B*  in^C.  et  terram  eorum  sacramentum  fieri  faC 

>  Simonis  de  K.  in  S.,  sicut  perambulationem  inter   ter- 

esse  debent  et  sclent :  unde  ram  ipsius  A.  in  N*^  et  ter- 

idem  J3.  queritur  qu6d  praed.  ram  ipsius  C.  in  E^  ita  qubd 

S.  plus  inde  trahit  ad  feodum  perambulatio  iUa  fiat  per  tcr- 

Buum,  quam  ad  ipsum  pert!-  ras,  metas,  et  dirisas :  quia 

nethabend.    Neampliusinde  praed.  A.etC.  posueruntse 

clamorem,  &c  pr9  defectu  coram  nobis  in  perambulati- 

rectU    Regula.  Breve  de  ra*  onem  illam.    Et  scire  fkcias 

tionabilibus    divlsis    semper  justitiariis  nostris  iq>ud    W^ 

debet  fieri  inter  villas  diver-  tali  die,  vel  ad  primam  as- 

sas.  — » Reg.  Brev.  157.  b.  ,  sisam  sub  sigillo  tuo  et  sigiUis 

(b)  Pnec.  Qudd  assumptis  quatuor  iegalium  militum  ex 
tecum  xii  discretis  et  legali-  illis  qui  perambulationi  iUt 
bus  militibus  de  coraitatu  tuo,  interfuerint,  per  quas  metaa 
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Both  Lord  NorihingiOH  and  Lord  Thurkfw,  without  1817- 

referring  to  this  writ  or  commission  as  the  origin  of  the 
jurisdiction  of  the  Court,  have  yet  expressed  an  opinion, 
that  consent  was  the  ground  on  which  it  had  been  at  first 
exercised*  The  next  step  would  probably  be  to  grant 
,  the  conunisdion  on  die  application  of  one  party  who 
showed  an  equitable  ground  for  obtaining  it ;  such  as, 
that  a  tenant  or  copyholder  had  destroyed,  or  not  pre» 
served,  the  boundaries  between  his  own  proper^  and 
that  of  his  lessor  or  lord.  And,  to  its  exercise  on  such 
an  equitable  ground,  no  objection  has  ever  been  made. 
But,  on  what  principle  can  a  Court  of  Equity  interfere 
between  two  independent  proprietors,  and  force  one  of 
them  to  have  his  rights  tried  and  determined  in  any 
other  than  the  ordinary  legal  mode  in  which  questions 
of  property  are  to  be  decided?  In  some  cases,  certainly, 
the  Court  has  granted  commissions,  or  directed  issues, 
on  no  other  apparent  ground  than  that  the  boundaries 
of  manors  were  in  controversy.  In  Wake  v.  Conyers  (a), 
however.  Lord  Norihington  held,  that  it  was  in  the  case 
of  manors,  that  the  exercise  of  the  jurisdiction,  which  (he 
says)  '*  had  been  assumed  of  late,"  was  peculiarly  ob- 
jectionable. He  refused  dther  to  grant  a  commission  or 
to  direct  an  issue. 

So  did  Lord  Thurlcm)  in  the  case  of  two  parishes  (&)• 

et  divisas  perambulatio  ilia  fiet  inter  terras  suas,  et  debet 

Acta  fueriu    £t  habeas  ibi  cognitio  ilia  irrotulari.    Vel 

nomina  militum  et  hoc  breve,  potest  breve  dedimus  potes^ 

Ac.  taiem  dirigi  alicui  magnati', 

Regula.  Breve  de  peram-  ad  recipiendam  coguitionem 

bulatione  feciendd,  semper  fit  partium  in  hac    parte,    vel 

de  consensu  partium,   inter  potest  fieri  dedimus  pcieitU" 

diversas  villas  in  uno  comi-  ^^in  inde.  —  Reg.  Brev.  ib. 
tatu  vd  diversis.    Et  partes        (a)  2  Cox,  ^. 
inter  quas  fiet  perambulatio        (h)  St.  Luke's  v.  St.  Leo*^ 

venient  in  cancellariam,  et  nard^s,  2  Anstr.  386— S95.. 
concedent  qu6d  perambulatio 
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The  circum- 
stance of  con- 
fusion of  boun- 
daries consti- 
tutesy  per  se, 
no  ground  for 
the  interposi- 
tion of  the 
Court. 


In  the  same  case  of  fVate  y.  Conjfers,  Lord  Northing'' 
tm  aajrsy  ^that,  in  his  apprehension,  this  Court  has  simply 
no  jurisdiction  to  settle  the  boundaries  even  of  land,  im- 
kss  ^ome  equity  is  superinduced  by  act  of  the  parties. 
.  I  concur  in  that  opinion,  and  think  that  the  circumstance 
of  a  confusion  of  boundaries  furnishes,  perse^  no  ground 
for  Ae  interposition  of  the  Court. 

The  present  bill,  in  point  of  statement,  laid  a  suffi- 
cieitt  ground  for  such  interposition,  for  it  alleged  the; 
oonfiision  to  have  ta^en  place  by  the  fault,  or  the  neglect, 
of  the  owners  of  Imworthj  while  lessees  of  Westm.  But 
that  is  not  only  not  mtide  Qut,.but  it  is  disproved.  If  the 
ancioit  boundaries  of  the  t^o  manors  be  reaUy  unknown, 
as  tlie  Plaintiff  alleges  they  are,  how  are  cmnmissioneirs 
to  ascertain  them?  or  what  is  to  be  dope  if  they  cannot 
be  aspertained  ?  Whm  it  is  through  the  default  of  ^ 
tenant  or  copyholder,  that  boundaries  are  confused,  the 
Court  provides  for  the  case  of  its  b^ng  impossible  to  as- 
certain them,  by  directing  so  much  of  the  Defendanti's 
own  land  to  be  set  out,  as  shsill  be  equal  to  the  quanti^ 
ori^ally  granted  or  leased.  But,  because  the  owner  of 
a  manor  can  no  longer  find  all  the  wastes  that  may  once 
have  belonged  to  it,  he  is  not  to  have  the  deficiency 
made  good  out  of  his  neighbour's  estate.  .Conceiving 
that  this  is  not  a  case  in  which  the  Court  has  any  juris- 
diction to  interfere,  I  must  dismiss  the  bill  with  costs, 
as  against  the  commissioners,  and  without  costs  as 
against  Mr.  Taylor. 
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ALEXANDER  ERASER  TYTLI;R,  commonly 
caUed  LORD  WOODHOUSELEE,  CAROLINE 
CRAIG,  an  In&nt,  (by  ber  next  friend,)  and 
JAMES  KER,  on  bebalf  of  himfidf  and  all  the 
other  Legatees  named  in  the  Will  of  SIR  J.  H. 
CRAIG,  deceased,  -        -         Plaintiffs; 

AND 

SIR  HEW  DALRYMPLE,  JAMES  HENRY 
HOUSTON,  and  JAMES  WILKIE, 

Defendants. 


Rolls. 


JglR  JAMES  HENRY  (fRAIQ,  by  his  will,  dated 
May  7th,  1811,  among  several  legacies  to  different 
persons  therein  named,  gare  "  to  the  children  of  the 
"  late  Charles  Ker^  who  should  be  living  at  the  time  of 
"  his  (the  testator's)  decease,  ^^000,  to  be  equally  di- 
••  vided  among  them.*' 

K,  being  dead 

By  the  aflRdavit  of  Mary  Ker,  widow,  in  support  of  *^  ^^  ^^  ^f 
a  state  of  facts  laid  before  the  Master  to  whom  the  cause  ^®  ^*"'  leaving 
stood  referred,  it  appeared  that  John  Charles  Ker  (in 
the  will  called  Charles  Ker^)  intermarried  with  the  de- 
ponent in  1792,  and  that  after  such  marriage,  the  said 
J.  CKer  had  not.  any  child  bom,  but  that  before  the 
marriage,  be  had  cohabited  with  the  deponent  for  testator,)  and 
many  years,  and  had  by  her  five  children,  (of  whom  the    ^^^  having,  at 

the  date  of  the 
wiD,  wat  having  ever  had,  any  legitimate  children,  the  three  illegitimate 
chiUb'en  weie  held  \o  be  entitled. 

Where  there  are  not,  nor  ever  were,  nor  can  by  possibility  be,  any 
persons  strictly  answering  the  description  of  children,  it  is  necessary 
to  resort  to  evidence  dehors  the  will,  for  the  purpose  of  finding  whether 
there  were  any  who  had  acquired  the  reputation  ef  children ;  and  it  is 
possible  for  illegitimate  children  to  aequire  that  reputation. 


Legacy  "to 
"  the  children 
«  of  the  late  C. 
'*  i^.  who  shall 
**  be  living  at 
<'  (testator's) 
"  decease."  C. 


illegitimate 
children,  (of 
whom  three 
were  living  at 
the  death  of  the 
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Lord  WooD- 

HOUBSLBB 


three  daiinants  of  this  l^aey  of  ^fS^OOO  were  the  only- 
children  living  at  the  time  of  the  testator's  decease,) 
who  had  all  been  baptized  in  the  parish  church  of 
Ciyian^  as  the  children  '<  of  John  Charles  and  Mary 
*^  jBopt/'  shortly  after  their  respective  births. 

The  affidavit  went  on  to  state,  that  the  deponent  had 
bean  iofinrmedf  and  believed)  that  the  testator  knew  and 
was  well  accpiainted  with  the  circumstances  of  the  fiunily 
€i  the  ^aid  J.  C.  Ker  s  that  the  three  surviving  children 
were  the  perscnis  designated  by  him,  in  his  bequest  to 
«<  the  children  of  the  late  Charles  Ker/*  and  that  two 
of  them  were  personally  known  to  the  testator.  It  also 
stated,  that  Jl  C  Ker  never  had  any  other  child  or 
children,  to  the  knowledge  or  belief  of  the  deponent^ 
than  those  before  mentioned  and  described. ,  It  further 
appeared,  that  J.  C  Ker  was  lost  at  sea  within  a  short 
time  after  his  marriage  to  the  deponent 

The  master  disallowed  this  claim,  on  the  ground  of 
its  appearing  that  the  marriage  did  not  take  place  till 
several  years  after  the  births  of  the  claimants ;  and  the 
question  now  came  before  the  Court,  upon  an  exception 
to  the  Master's  report. 

Sir  S.  BamiUtf  and  CoUitwm^  for  the  repcHl, 
Cited  Swame  v.  Kennerhf  (a),  and  Beachcrqft  v. 
Beachcrqft  (b\  establishing  the  principle  th^t  illegitimate 
children  can  only  take  by  reputation ;  and  argued  that 
the  testator  in  this  case  was  aware  of  the  principle, 
having  in  another  part  of  the  will,  given  to  one  of 
the  children,  describing  her  so  as  to  identify  the  person^ 
which  was  evidence  of  his  understanding  as  to  thia 
particular  bequest. 


(a)  1  Ve8.&B.469. 


{b)  lMadd.430. 
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Shaiwett  eOkd  Pembertofh  in  support  of  the  exception. 

In  a  case  drcmnstanced  as  the  present,  there  can  be 
no  question  as  to  the  understanding  of  the  testator. 

The  cases  are  of  three  sorts.  Firsts  where  the  contest 
is  between  Intimate  and  illegitunate  children;  as  CStuf- 
wr^ht  ▼•  Vwmdry^  (a)  &c.  Secondbf^  where  there  are 
only  illegitimate  children  livings  but  there  is  a  possibili^ 
of  legitimate  children  coming  in  esse  s  as  Godfrey  v. 
Dcmis{b\  Wilkinson  ▼•  Adam{e\  and  Beachcrqftv.  Beach^ 
croft  {d\  &c.  where  evidence  wiU  be  admitted  of  the 
having  acquired  a  reputation  as  children.  Tkirdhf^ 
where,  as  in  the  present  cas^  the  parent  being  dead  at 
the  time  of  the  testator's  making  his  will,'  there  was  no 
possibili^  of  future  Intimate  children.  In  such  a  case^ 
as  there  can  be  no  uncertainty  with  r^ard  to  intentumy 
there  can  be  no  ground  of  enquiry. 


iai7. 
Lord  Woqiv 

HOVSSLSB 

V. 

Daleticflx. 


7^  Master  ofthelioJXBf  adverting  particularly  to 
the  circumstance  alleged  by  the  aflEidavit,  that  the  testator 
was  apprised  of  the  state  of  Mt*  Ker^s  &mily  at  the  time  of 
making  his  will,  said  that  this  constituted  it  a  new.  case^ 
and  took  time  to  consider. 


7%^  Masteb  if  the  Rolls. 

It  struck  me,'  on  a  general  recollection  of  the  autho- 
rities, that  this  case  differed  from  any  in  which  the  Court 
had  decided  against  the  daim  of  illegitimate  children; 
and,  upon  a  reference  to  the  cases,  I  am  confirmed  in 
that  opinion.  In  all  of  them,  le^timate  children  were 
dither  actually  in  existence,  or  capable  of  coming  into 
existence,  at  the  time  of  making  the  will. 


MarA  17. 


(a)  5ye8.5M. 

(b)  6yci.i8.' 


(c)  iyeB.ftB.422. 

(d)  lMtdd.4Sd. 
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In  Cartimght  t.  Vofioiry  {a\  die  question  asked  by 
Lord  Bosdyn  was,  How  can  I  put  up<Hi  the  will  the 
construction  the  Plaintiff  desires,  when  there  are  lawful 
children  ?  It  is  impossible,  in  a  court  of  justice^  to 
hold  that  an  ill^itimate  child  can  take  equally  with  law* 
fid  cluldren,  upon  a  devise  to  children. 

In  Godfrey  ▼.  Davis  {h)  Mr.  Harmood  was  alive  at  the 
date  of  the  will,  and  might  have  a  legitimate  child,  as  he 
afterwards  actually  had^ 

In  Harris  v.  Stewart  {c\  and  Swaine  V.  Keimerly  {d)f 
there  were  legitimate  children  in  existence.  Even  in 
WiOdnscm  v.  Adam  (e),  and  Beachcrqfi  v.  Beachcroji  (f\ 
ihsxe  was  a  possibility  of  future  legitimate  children, 
though,  under  the  particular:  circumstances  of  those 
cases,  the  illegitimate  children  succeeded  in  establishing 
their  daim.  But  here  the  death  of  the  parent  is  noticed 
in  the  will  itself.  It  was,  therefore,  at  the  Ume  of  making 
the  will,  impossible  that  there  should  be  any  legitimate 
diild  in  future.  With  the  knowledge  of  thia  impossi- 
bility, the  testator  makes  certain  persons  the  objects  of 
his  bounty,  under  the  description  of  ••  the  children  of 
"  Charles  Ker!*  What  persons  answer  that  descrip- 
tion must  necessarily  be  matter  of  extrinsic  evidence. 
If  there  had  been  any  legitimate  children,  they  would 
have  been  understood  to  be  the  persons  designated.  But 
there  is  all  the  evidence  which  a  negative  admits  o^ 
that  Charles  Ker  never  had  any  legitimate  children. 
His  brother,  and  his  sister,  and  his  widow,  all  swear  that 
they  never  heard  of  bis  being  more  thwi  once  married; 
and,  subsequently  to  hb  marriage^  he  had  no  children. 


(a)  5Ve8.534. 

{h)  6  Ves.  43. 

(c)  Cited  iV.ftB.  434. 


(d)  lVe8.&B.469. 

(e)  1V,&R422. 
(/)  lMadd.493* 
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It  being  then  ascertained  that  there  are  not,  that  there 
never  were,  and  that  there  could  not  in  future  be,  any 
persons  properly  answering  the  description  of  children, 
we  are  driven  to  enquire  whether  there  were  any  persons 
in  existence  who  had  acquired  the  reputation  of  children; 
and  we  have  evidence  that  there  were  such  at  the  date 
of  the  will.  They  then  must  of  necessity  be  the  persons 
meant  by  the  testator.  They  answer  the  description, 
and  no  other  persons  ever  could  answer  it  In  this 
respect,  the  case  is^stronger  in  favour  of  the  illegitimate 
children  than  either  Wilkinson  v.  Adam^  or  Beachcrofi  v. 
Beachcrojl. 


1817. 


Lord  WooD- 

HOUSBJUBK 

Dalrympls. 


Those  oases  which  have  laid  down  the  rule  mo3t 
strictly,  admit  that  it  is  possible  for  illegitimate  children . 
to  acquire  a  reputation  as  children:  and  to  that  extent 
evidence  d/ehors  the  will  must  be  received*  In  others, 
the  courts  have  gone  further,  and  have  admitted  cir- 
cumstances to  show  the  testator's  intention  in  &vour  of 
the  particular  individuals.  In  this  case  the  testator 
certainly  meant  to  ^ve  to  somebody,  and  there  are  no 
others  to  whom  he  could  mean  to  give  by  the  deaecip- 
tion  he  has  used.  Therefore  the  present  claimants  are 
entitled. 


Czcq)4ion  allowed. 
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March  17. 
[Tlie  Master 
of  the  RoLLft 

for  the 
Chancsllor. 

On  a  bOl  by 
▼endor  for 
■pecific  per- 
formance of  an 
agreement  to 
take  a  lease  for 
twenty-one 
years,  at  rack- 
rent;  the 
Master  having 
reported  in 
ftvour  of  the 
title  shown  by 
the  abstract, 
and  an  excep- 
tion being 
taken  to  the 
report;  the 
question  was, 
whether,  where 
the  agreement 
is  silent,  the 
▼endor  of  a 
leasehoU  inte* 
rest  is  not 
bound  to  pro- 
duce the  title  of  his  lessor  ?    And  the  exception  was  allowed. 

Whether  the  interest  contracted  for  be  freehold  or  leasehold,  for  a 
long  term  of  years,  or  a  short  lease  at  rack-rent,  the  party  who 
comes  for  a  specific  performance  should  be  prepared  to  show,  that 
he  is  able  to  give  what  he  seeks  to  compel  die  other  to  take. 

QiMrre,  where  the  length  of  possession  under  the  original  lease  has 
been  such  as  wiU  suiBce  to  raise  a  presumption  of  title. 


FILDES  V.  HOOKER. 

rr^HE  bill  was  for  a  specific  performance,  by  the 
'^  defendant,  of  the  agreement  contained  in  the  fi>I- 
lowing  memorandum. 

<<  Memorandutia  of  agreement  made  this  twelfth  day 
^^  6[  Nooember^  1810,  between  John  FUdes  of  the  one 
*^  par^  and  Benjamin  Hooker  of  the  other  part.  Tlie 
<<  said  JoknFUdeB  agrees  to  let  the  house.  No.  — ^  on 
<<  the  west  side  of  Crescent  Place,  Taoistod  SqwarCf 
*<  next  the  Duke  of  Bedfbrd^s  private  road,  for  the 
«  term  of  twenty-one  years,  at  the  yearly  rent  of  jei20. 
^  The  said  Beigamin  Hooker  agrees  to  accept  a  lease  on 
^  the  above  terms,  and  to  insure  the  premises  firom  fire 
<<to  the  yalue  of  jei,100;  and  the  said  JtAn  FUdes 
<<  agrees  to  put  the  house  in  a  state  of  tenantabk 
"repair. 

<<  The  rent  to  conunence  at  Christmas  Day  next 
« ( 


When  the  Cause  came  on,  it  was  referred  to  the 
Master  to  see  whether  the  Plaintiff  could  make  a  good 
title,  and  whether  a  good  title,  or  abstract  of  a  good  title» 
was  ddivered,  ix  shown,  according  to  the  agreement. 
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The  Master  reported,  that  the  Plaintiff  had  Wd  before      vdJil 
Ilim  an  abstract  of  his  title,  and,  upon  perusal  thereof, 
he  ^was  of  opinion  that  the  Plaintiff  could  make  a  good 
title,  upon  a  lease  for  the  term  of  twenty-one  years, 
accorcfing  to  the  agreement 

To  this  Report,  the  general  Exception  was  taken, 
<<  that  the  Master  ought  to  have  certified  that  the 
^  Plaintiff  could  not  make  a  good  title." 

The  abstract  referred  only  to  a  lease  .for  ninety-nine 
years,  dated  Jufy  21st,  1809,  firom  the  Skitmersf  Com" 
pary  to  Burton  s  an  under-lease  fix>m  Burton  to  Kenyf 
dated  29th  September^  1809 ;  and  a  lease  from  Kerty  to 
the  Plaintiff,  dated  the  29th  of  Naoember^  1810,  for 
ninety-five  years  and  three-quarters,  wanting, ten  days. 

Sir  Samuel  Bamilfy,  Wingjieldy  and  Sugden^  in  support 
of  the  exception. 

It  has  been  again  and  again  decided,  that  a  lessee 
is  a  purchaser,  pro  tantOj  both  at  law  and  in  equi^.  The 
first  case,  in  which  the  point,  as  to  the  right  of  the 
purchaser  of  a  leasehold  interest  to  call  for  the  pro- 
duction of  the  lessor's  titles  is  mentioned,  is  Keach  v. 
HaU  (a),  where  the  right  seems  to  have  been  taken  for 
granted  by  Lord  MansfieUL  And  see  Waring  ▼•  Madl>' 
reih  (i),  White  v.  Foy€anbe{c\  DevereU  v.  Lord  BoUsn  {d). 
In  the  latter  case,  the  Lord  Chancellor  says,  *^  the 
^<  proposition,  that  the  vendor  of  a  leasehold  Interest 
*^  cannot  produce  his  lessor's  title,  is  not  to  be  repre- 
'  '*  sented  as  universally  true.  I  know  instances  to  the 
<<  contrary.  The  vendor  ought,  therefore,  where  he 
<^  sells  with  that  restriction,  to  describe  that  it  is  the 

(a)  Dougl.  21.  (c)  11  Ves.  837. 

(b)  Forr.  Exch.  Rep.  129.  (d)  18  Ves.  505. 
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1817,  <<  inteiest  he  has  that  is  to  be  sold/'  This  is  tiie  trae 
distinction.  It  i9  impossible  for  a  Court  of  Equity  to 
assist  a  vendor,  who  does  not  choose  to  describe  that 
which  he  o&rs  to  sell ;  and  this  is  not  confined  to  a 
Court  of  Equity,  but  holds  good  at  law  also,  (a)  The 
title  must  be  clear  and  plain,  and  accord  with  that  which 
is  agreed  to  be  given. 

See  also  (Met  v.  Thomm{J>\  TempUy.  Braum.  [c) 

Hart  and  Boupellj  for  the  Master's  report 

The  Lord  Chancellor's  doctrine,  in  the  cases  referred 
to,  merely  amounts  to  this ;  that  every  case  must  depend 
on  its  own  particular  circumstances,  with  reference  to 
this  question  of  the  production  of  the  lessor's  titie;  and 
the  Lord"  Chancellor  very  properly  qualifies  the  gene- 
rality of  the  proposition,  by  confining  it  to  the  cases  to 
which  it  is  strictiy  applicable.  Thus,  he  denied  the 
doctrine  advanced  by  Lord  Rosslytif  in  the  case  of  Pope 
V.  Simpson,  {d)  There  must  in  all  cases  be  reasonable 
evidence  of  the  titie  to  grant  the  original  lease,  except 
where  it  is  expressly  covenanted  that  no  such  evidence 
shall  be  required.  The  abstract  question  was  before  the 
Court  on  the  hearing,  and  the  decree  w;as  expressly 
fitoned,  so  as  to  be  without  prejudice.  It  has  never  yet 
been  decided:  and  it  is  noiy  fairly  at  issue  in  the 
present  cause.  If  once  established  as  a  general  rule, 
there  is  an  end  to  all  assignments  of  leasehold  interests. 
No  landlord  will  bind  himself  to  produce  his  titie  to 
every  assignee  of  tiie  original  lease,  or  to  every  under- 
tenant of  the  estate,  at  the  risk  of  such  consequences  as 
those  sustmned  by  the  Corporation  of  Newcastle  [e). 
True,  a  lessee  is,  to  some  extent;  a  purchaser.  He  is 
a  purchaser  in  consideration  of  rent  and  covenants. 

(a)  See  1  Taunt.  4S0.  (c)  6  Taunt. 

(h)  S  Bos.  &  Pull.  246.  (d)  5  Yes.  145. 

Sugd.  Vend.  &  Purch.  194.  (e)  In  8  Ves.  141. 
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But  what  danger  does  the  purchaser  of  a  lease  at  rack- 
.  rent  incur,  in  comparison  with  that  of  the  purchaser  of 
a  freehold  estate,  from  which  he  cannot  be  sufficiently 
protected  by  the  lessor's  covenants?  These  are  all  that 
is  necessary  for  his  protection.    Browning  v.  Wright  {a) 

Wingjield  in  reply. 

A  person  advertising  a  leasehold  estate  fol*  sale,  should 
&irly  apprise  the  party  with  whom  he  meant  to-  contract, 
of  the  interest  which  he  has  to  dispose  of.  The  very 
argument,  which  is  founded  on  the  danger  to  a  land- 
lord from  producing  his  title,  implies  the  risk  to  a  lessee 
from  its  Bon-production. 

The  Master  of  the  Rolls. 

I  should  regret  much  to  be  under  the  necessity  of 
determining  some  points  that  have  been  touched  upon 
in  argument  in  this  case.  I  should  hesitate  long  before 
I  decided  that  an  owner  of  real  property  does,  by 
contracting  to  grant  a  lease,  become  bound  to  show  a 
tide  to  the  estate  out  of  which  it  is  to  be  granted.  But 
it  is  quite  a  different  question,  whether  one  who  is 
unable,  or  thinks  it  inexpedient,  to  show  a  title  to  the 
property  to  be  leased,  shall  have  a  right  to  compel 
another  to  take  a  lease  of  such  property,  without  any 
other  securi^  for  the  enjoyment  of  it  than  the  personal 
covenants  into  which  a  lessor  commonly  enters.  There 
are  many  cases  in  which  this  Court  will  not  interfere 
in  &vour  of  a  Plaintiff,  except  upon  terms  which  could 
not  be  direcdy  enforced  against  him  in  the  character  of 
a  Defendant.  Whether  the  interest  contracted  for  be 
fi-eehold  or  leasehold,  it  seems  reasonable  that  he  who 
comes  for  a  specific  performance,  should  be  prepared 
to  show,  that  he  is  able  to  give  what  he  seeks   to 


1817. 

FiLDES 
V. 

Hooker. 


There  are 
many  cases  in 
which  a 

Court  of  Equity 
will  not  inter- 
fere in  favour 
of  a  Plaintiff, 
except  upon 
terms  which 


Vol.  IL 


(«)  2  Bos.  &  Pull.  22. 
Ff 
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Hooker* 
could  not  be 
directly  en- 
forced against 
him  in  the  cha. 
racter  of  a  De- 
fendant. 


compel  a  purchaser  to  take.  What  b  contracted  for^ 
is  not  merely  a  piece  of  parchment  coi\taining  certain 
covenants.  It  is  an  interest  in  land  which  is  agreed  to 
be  given  him ;  and  is  this  Court  to  tell  the  Defendant 
he  has  no  right  to  enquire  whether  the  PMntiff  has  any 
such  interest  to  give  ?  It  would  be  quite  new  for  a  Court 
of  Equity  to  enforce  performance  on  one  side,  without 
examining  whether  there  be  a  capacity  to  perform  on 
the  other. 

It  was  hardly  contended,  as  a  general  proposition^ 
that  a  Court  of  Equity  would  so  act  with  respect  to 
leasehold  interests  of  every  description*  But  it  was 
attempted  to  make  distinctions.  It  was  said,  The  agree- 
ment here  is  for  a  lease  for  only  twenty-one  years,  and 
at  a  rack-rent,  and  therefore  the  case  is  to  be  considered 
differently  from  one  in  which  a  long  term  is  to  be 
granted,  or  a  large  fine  is  to  be  paid,  or  expensive  im- 
provements are  covenanted  to  be  made.  But  it  may 
be  a  great  inconvenience  and  detriment  to  a  lessee  for 
twenty-one  years,  to  be  evicted  in  the  middle  of  his 
term.  That  which,  at  the  commencement  of  the  term^ 
was  a  lease  at  rack-rent,  may,  from  various  circum- 
stances, become  a  beneficial  interest  before  the  end  of 
it.  The  thing  contracted  for  is  not  a  precarious  enjoy-  . 
roent  fi*om  one  year  to  another,  but  an  absolute  term 
for  twenty-one  years,  of  which  the  value  depends  on  the 
certainty  of  its  duration.  I  do  not  therefore  see  why 
a  person  bargaining  for  such  an  interest  shoitid  be 
compelled  to  take  it  without  a  title. 


It  was  with  regard  to  a  rack-rent  lease  for  seven 
years,  that  Lord  Maiisfield  said,  it  was  the  tenant's 
fault  that  he  did  not  look  into  the  title.  Yet  a  Court 
of  Equity  is  to  say,  he  is  bound  to  take  the  lease  without 
looking  into  the  title. 
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But  then  it  is  said,  that  in  this  case  the  tenant  ^ill 
have  83  good  a  title  as,  with  reference  to  the  nature  of 
the  subject,  can  reasonably  be  required.  There  may 
be  cases,  in  which,  (as  from  length  of  possession,}  a 
strong  presumption  of  title  exists,  though  no  actual 
title  can  be  shewn.  I  leave  all  such  cases  untouched; 
cases,  such  as  White  v.  Fdjambe  (a),  and  DeoereU  r. 
Lord  BoUon  {b)  would  have  been,  if  the  subject  had 
been  truly  described.  But  here,  there  had  only  been  a 
two  years'  enjoyment  at  the  time  the  contract  was 
entered  into;  nor  has  there,  even  now,  been  such  a 
length  of  possession  as  would  suffice  to  raise  a  pre- 
sumption of  title.  To  say  that  the  purchaser  Aiust  be 
contented  with  such  a  title,  would  be  to  say,  in  other 
words,'  that  he  has  no  right  to  require  aiiy  title  whatever. 
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Then  it  is  said,  that  property  of  this  kind  would  thus 
be  rendered  inalienable ;  but  no  such  consequence  would 
follow.  The  only  consequence  would  be,  that  when  the 
owner  is  unable  or  unwilling  to  show  a  title,  he  will 
say  so  upon  entering  into  the  trealty.  He  can  have  no 
motive  for  his  silence,  but  the  expectation  of  gettmg  a 
better  price  than  might  possibly  be  given,  if  his^actual 
intention  to  produce  no  title  were  previously  disclosed. 

The  Master,  by  approving  the  titles  as  shown  by  the 
abstract,  rendered  it  unnecessary  for  the  Plaintiff  to  go 
further,  and  to  produce,  if  that  were  in  his  power,  the 
title  of  the  ground-landlord. 

If  he  has  any  serious  expectation  of  being  able  to 
produce  it,  I  do  not  think  he  ought  to  be  deprived  of  < 
the  opportunity  of  so  doing,  or  of  obviating  the  ob- 
jecdons,  which,  having  foe  the  first  time  been  made  at 


Theconse- 
quence  ofre  j 
quiring  pro. 
ductioaofthe 
lessor's  title,  in 
t6e  absence  of 
any  stipulation 
to  the  contrary, 
will  be,  not  to   * 
render  property 
inalienable,  but 
only  to  oblige 
the  owner,  if  he 
does  not  mean ' 
to  produce  the 
lessor's  title, 
to  say  so,  on 
entering  into 
the  treaty. 


(a)  11  Ves.  3S7. 


{h)  18  Ves.  508. 
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Objection  on 
the  ground  of 
non-prodaction 
of  lessor's  title, 
overruled,  in 
the  case  of  a 
Bishop's  lease*. 


the  bar,  he  had  not  before  had  an  opportunity  of  answer- 
ing or  endeavouring  to  remove. 

But  the  Exception  must  be  allowed,  because  the  Re- 
port implies,  that  a  good  title  is  shown  by  the  abstract, 
whereas  I  am  of  opinion  that,  upon  the  face  of  the 
abstract,  no  sufficient  title  appears. 

Exception  allowed,  (a) 

(a)  In  the  case  6fFane  v.  Spencer^  determined  by  the  Ftce- 
ChancettoTf  July  15*  1815,  an  objection  was  taken  by  the  De- 
fendant, the  purchaser  of  an  estate  held  on  lease  for  lives 
uoder.the  Bishop  of  Bath  and  fVeUsy  on  the  ground  that  it 
was  not  shown,  by  the  abstract  or  otherwlsa,  that  the  Bishop 
had  any  right  to  make  the  lease  under  which  the  Plaintiff, 
the  vendor,  derived  her  title.  The  abstract  commenced  with 
a  lease  from  the  then  Bishop  in  1763,  aince  which  the  title 
was  regularly  deduced  to  the  Plaintiff.  There  was  no  con- 
dition in  the  particulars  of  aale  that  the  purchaser  should  not 
require,  nor  the  vendor  be  bound  to  produce,  the  title  of  the 
ground-landlord.  The  Master,  on  a  reference,  reported  in 
favour  of  the  title,  and,  exceptions  being  taken  to  the  report 
on  the  above  grounds,  they  were  argued  at  several  times  be- 
fore the  Vice-chancellor,  by  Wray  in  support  of  the  excep- 
tions, and  Sir '5.  RonMy,  contrd.  At  last,  His  Honour 
overruled  the  exceptions,  on  the  ground  that  this  was  the  case 
of  a  Bishop's  lease,  and  therefore  distinct  from  the  question 
which  arises  on  ordinary  leases,  the  statute  prescribing  the 
mode  of  granting,  and  the  presumption  arising  from  the  use 
of  the  Bishop's  seal  being  equivalent  to  that  which  is  founded 
on  admission  in  the  case  of  a  copyhold. 
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FISH  V.  KLEIN. 

JOHN  FISH,  by  will,  devised  and  beque&thed  the 
residue  of  his  real  and  personal  estate  to  his  wife 
and  the  Defendant  Kleifif  their  heirs,  &a  upon  trust,  in 
the  first  place,  to  set  apart  so  much  as  should  be  most 
consistent  with  the  trusts  of  the  will,  in  order  to  the 


Rolls. 

March  11.. 

Alien^  devisee 
in  trust  to  sell, 
joins  in  convey* 
ance,  and  after- 
wards obtains 
an  Act  of  Na- 


taking  by  his  wife  of  the  yearly  sum  of  ^2400  during    turalisatiori,  by 


her  life;  and,  subject  thereto,  to  sell  and  di^)ose  of  his 
said  real  and  other  estate  to  pay  debts  and  legacies ;  and 
gave  the  whole  residue  to  his  wife,  her  heirs,  &a  for 
ever. 

The  testator  died  in  March,   1813^  and,  after  his 
death,  the  widow,  together  with  the  Defendant  Klein, 
sold  and  conveyed  considerable  part  of  the  real  estate^ ' 
among  others,  to  one  Tinkler ,  for  ^60,000. 


After  the  sale,  a  doubt  arose  whetlier  the  conveyance 
was  effectual,  on  the  ground  that  Klein  was  an  alien, 
and  as  such. incapable  of  taking,  except  for  the  Crown. 
In  order  to  obviate  this  difficulty,  an  act  of  naturalisa- 
tion   was    applied  for  and  obtained,  whereby  it  was 
enacted  (according  to  the  modem  form)  '*  that  the  said 
*^  Frederick  Klein  shall  be,  and  is  thereby  from  thence* 
'^  forth  naturalised;   and  shall  be  to  all  intents  and 
**  purposes,  reputed  and  taken  to  be  in  eveiy  condition, 
**  respect,  and  degree,  as  if  he  had  been  bom  a  natural   veyance  previ- 
'<  subject  within  the  United  Kingdom ;''    and  further,    ously  made. 
«  shall  be  and  is  hereby  enabled  and  adjudired  able,  to    Exception  to 
•^  "^  ^  the  Master's 

Report,  requiring  furtlier  Acts   to  coniirm  that  title,  overruled  ac* 

cordingly. 

Ff  3 


which  it  is  de« 
clared  that  he  is 
*^  Jrom  thence^ 
"Jbrth  natu- 
"  ralised,"  and 
shall  be  and  ia 
enabled  **  to 
'^  ask,  take, 
**  have,  retain, 
*'  and  enjoy, 
'«^  &c.  all  lands 
"  which  he  may 
**  or  shall  have 
'f  by  purchase 
"  or  gift  of  any 
**  person  or 
**  persons 
"  whatsoever.** 
This  Act  does 
not  operate  ta 
confirm  the  title 
of  the  purchaser 
under  a  con- 
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1817.  **  bII  intents  and  purposes'and  constructions  whatever,  to 

<<  inherit  and  be  inheritable  and  inherited)  and  to  demand, 
<<  challaige,  ask,  take,  retain,  have,  keep,  and  enjoy,  all 
<<  or  any  manors,  lands,  tenements,  &c  and  other  pri- 
<<  vil^es  and  immunities,  benefit,  and  advantage  in  law 
^  or  equity,  belonging  to  the  liege  people  and  natural- 
f<  bom  subjects  of  the  said  United  Kingdom;  and  to 
*<  make  his  resort  or  pedigree  as  heir  to  his  ancestors, 
^*  lineal  or  collateral,  by  reason  of  any  descent,  re- 
*<  mainder,  reverter,  right,  tide,  conveyance,  legacy  or 
<<  bequest  whatsoever,  which  hath,  may,  or  shall  from 
•*  thenceforth  descend,  remain,  revert,  accrue  or  grow 
<<  due  unto  him,  as  also  from  thenceforth  to  ask,  take, 
<*  have^  retain,  keep  and  enjoy,  all  manors,  &c.  which 
<*  he  may  or  shall  have  by  purchase  or  gift  of  aiiy  person 
<<  or  persons  whomsoever,  and  to  prosecute,  &c.  and 
<<  defend  all  actions,  suits,  &c.  as  lawfully,  &c  as  if  he 
"  had  been  bom  of  parents,  being  natural-bom  sub- 
<<  jects  of  tlie  said  United  Kingdom,  and  as  any  person 
^*  or  persons  born  or  derived  from  parents  being  natural- 
**  bom  subjects  of  the  said  United  Kingdom  may  lawfidly 
**  or  in  any  wise  do,  and  shall  in  all  things,  and  to  all 
^^  intents  and  purposes,  be  taken  to  be,  and  shall  be,  a 
<«(  natural  liege  subject  of  the  said  United  Kingdom,  any 
•*  law,  &c.  to  the  contrary  notwithstanding." 

The  vendee,  however,  insisted,  that  the  act  of  natu« 
ralisation  would  not  have  the  efiTect  of  confirming  a  title 
derived  from  the  vendor  while  an  alien ;  that  this  could 
only  be  done  by  an  express  Act  of  Parliament  for  that 
particular  purpose,  or  by  a  grant  from  the  Crown, 
That  although  an  act  of  naturalisation  would  enable  the 
alien  to  hold  any  land  of  which  he  continued  seised,  it 
oodd  not  retrospectively  establish  an  invalid  title,  {a)  A 

(a)  The  vendors  had  been  naturalisation  act ;  but  a  de- 
desirous  of  having  retrospec-  parture  from  thecommon  form 
tive  words  introduced  in  the    was  found  to  be  impracticable* 
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petition  was  therefore  presented  in  this  cause  (bdng  a  1817* 

suit  to  carry  the  trusts  of  the  will  into  execution)  in 
order  to  take  the  opinion  of  the"  Court  upon  the  ob- 
jection. 

Upon  this  petition,  it  was  referred  to  the  Master,  to 
ccmsider  and  state  to  the  Court  whether  an  Act  of  Par- 
liament, for  the  express  purpose  of  confirming  the  title, 
or  a  grant  from  the  Crown,  was  necessary  to  establish 
and  cfxifirm  the  tide  of  persons  who  purchased  and  took 
conveyances  of  estates  from  these  trustees  previously  to  the 
act  of  naturalisation,  and  whether  they  were  now  enabled 
to  oompel  a  specific  performance  of  the  contracts  made 
and  entered  into  previously  to  the  said  act;  and,  if  an- 
other act  or  grant  should  tqppear  to  be  necessary,  then  at* 
whose  expense  the  same  should  be  obttuned. 

The  Master  reported,  that  there  did  not  appear  to 
be  any  provision  in  the  act  which  had  clearly  the  eflfect 
c(  confirming,  in  favour  of  the  purchaser,  the  convey- 
ances executed  by  Klein  before  the  act  passed;  and,  there- 
fore, that  either  an  act  or  a  grant  from  the  Crown  was 
necessary  to  confirm  the  title  of  such  previous  pur- 
chasers. The  Master  was  also  of  opinion,  that  the. 
trustees  might  compel  a  specific  performance  of  the 
contracts  entered  into  previously  to  the  act. 

Exceptions  were  taken  to  tliis  Report  by  tlie  Plaintiff^ 
Mrs.  Fish  (the  widow),  and  came  on  now  to  be  argued. 

Sir  Samuel  BamiUy^  Martin^  and  Sugden,  for  the  ex* 
ceptions,  contended,  that  the  act  must  be  taken  to  have 
a  retrospective  operation.  That  the  words,  "  may  or 
^*  shall  have,"  referred  to  the  capaci^  of  the  alien  at 
the  time  of  the  act  passing ;  and  that,  if  the  estate  had 
then  remained  in  him,  he  would,  of  course,  have  been 
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1817*  of  ability  to  retain  it.    It  was,  therefore,  simply  a  ques- 

tion of  construction ;  and  it  must  have  been  intoided  to 
confirm  the  title  of  those  to  whom  the  alien  had  Gon« 
veyed,  to  estates  which  the  alien  himself  might  have 
retained,  had  they  remained  vested  in  him;  and  the 
words  were  sufficient  to  effectuate  the  intention.  That, 
as  the  act  gave  up  the  right  of  the  Crown  to  all  estates 
which  the  alien  had  acquired,  it  foUowed  that  the  right 
of  persons  claiming  under  him  was  confirmed ;  and  that 
the  word  **  he"  must  be,  for  that  purpose,  taken  as  if  it 
included  those  claiming  under  him,  together  with  him. 

Pagers  case  (a),  and  The  Attomey^General  v.  Dum 
plessis  {b\  were  cited,  where  naturalisation  is  expressly 
distinguished  fix)m  denisation,  for  '^  that  cancels  all  d^ 
^*  fects,  and  is  allowed  to  have  a  retrospective  energy 
<^  which  simple  denisation  has  not." 

Hartf  Preston^  and  Bose^  for  the  Master's  rq)ort,  in- 
sisted, on  the  contrary,  that  the  words  must  be  construed 
in  their  ordinary  sense,  and  the  intention  of  the  l^gis* 
lature  was  no  otherwise  to  be  collected. 

The  Master  of  the  Rolls  held,  thdt  the  estate  being 
out  of  the  Defendant  at  the  time  when' the  act  passed, 
and  the  act  itself  being  silent  as  to  the  conveyance  in 
question,  it  was  impossible  to  consider  his  alienee  in  any 
better  situation,  as  to  title,  than  the  Defendant  himself. 
But  that,  as  it  was  a  new  question  which  had  never  been 
expressly  dedded,  the  testator's  general  estate  ought  to 
be  at  the  expense  of  putting  it  out  of  controversy. 

[Exception  overruled.] 

(a)  5  Rep.  52.  referring  to  P.  C.  91.  And  see  Co.  JUtt. 
Pfotw/.  Comm.  477.  33.  a.  2  Blachst.  249.,  which 

ffi)  2  Ves.  286. 538.  5  Bro.    were  also  referred  to. 
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SOUTHEY  V.  SHERWOOD  and  Others.  March  18,  19. 

1%/rOTION    for  an   injunction   to  restnun  the  De-       Injunction 
:       fendants  fipom  printing,  publishing,  or  selling  a   refused  to  re- 
poem,  called  **  Wat  Tyler;'*  and  from  causing  the  same    *)=""JM^^°"ca- 
to  be  printed,  published,  or  sold.     The  affidavit  of  the    ^y^i^  ^^  u^^ 
Plaintiff  in  support  of  the  motion  stated,  that  in  the    i^ft  for  23  years 
year  1794,  when  the  Plamtiff  was  a  young  man  under    by  the  Author 
twenty-one,  he  composed  the  poem  in  question,  which 
was  taken  to  London  by  a  friend  of  the  Plaintiff's,  and 
placed  in  the  hands  oi  BidgevMy^  a  bookseller  and  pub- 
lisher, for  his  perusal  ahd  consideration  as  to  printing 
and  publishing  the  same.      That  the  Plaintiff  coming 
to  London  soon  afterwards,  being  still  under  twenty-one, 
conferred  with  Ridgexay  and  one  Symonds  (deceased) 
on  the  printiilg  and  publishing  the  poem,  and  shortly 
afterwards  returned  into  the  country.     That  Bidgeway 
and  Symonds  seemed  at  first  inclined  to  publish ;    and 
the  Plaintifi^  living  in  the  country,  and  being  much  oc- 
cupied by  various  literary  works,  forgot  to  demand  back 
the  MS.;  but  he  had  never  assigned  the  copyright  of  ^^o  Published 
.  ,  J  J^    r      It  without  the 

the  poem  to  any  one,  nor  received  any  remuneration  for 

the  same,  and  the  same  was  never,  to  the  best  of  his 
knowledge  and  belief,  printed  or  published  by  Ridgetoay^ 
or  by  any  other  person,  till  it  was  printed  by  the  De- 
fendants, as  after  mentioned.  That  he  had  been  in- 
formed and  believed  that  the  Defendants  (who  were  book- 
sellers and  partners)  had  very  lately,  in  the  present  year 
1817,  printed  and  published,  and  were  then  selling,  an 
edition  of  the  poem ;  and  that  he  had  in  no  wise  con^- 


in  the  hands  of 
a  Bookseller,  to 
whom  it  was 
originally  sent 
with  an  inten- 
tion of  its  being 
published ;  that 
intention  being 
afterwards  re- 
linquished, and 
the  work  having 
passed  into  the 
hands  of  the 
Defendants, 


consent  or  pn- 
vity  of  the  Au- 
thor. 

Piropcrty  of 
an  Author  in  an 
unpublished 
work,  inde- 
pendent of  the 
Statute. 

The  Court 


will  not  mterfere  by  Injunction,  upon  the  Author's  application,  to  re- 
strain the  publication  of  a  work  which  is  of  such  a  nature  as  that  an 
action  could  not  be  maintained  upon  if  for  damagest 
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SOUTHET 

V. 

Shiewoob. 


senied  to  the  publication  by  the  Defendants,  but  the 
same  had  been  published  by  them  without  his  privity  or 
consent,  and  he  was  very  desirous  that  it  should  not  be 
printed  or  published ;  submitting  that  the  copyright  re- 
mained with  him,  and  the  Defendants  had  no  right  to- 
publish  without  his  consent  or  privity. 


This  was  accompanied  by  the  affidavit  of  Ridgeaaeof^ 
that  the  poem  had  been  published  without  the  privity  or 
consent  of  the  deponent,  who  had  no  claim  to  the  copy- 
right; and  by  another  affidavit,  stating  that  the  De- 
fendants wer6  the  successors  in  business  of  Symonds  de- 
ceased, and  proving  a  letter,  as  charged  by  the  bill,  to  be 
of  the  hand-writing  of  the  Defendant  Sherwood,  which 
letter  was  addressed  by  him  to  Ridgemof,  and  was  as 
follows :  ^^  Dear  Sir,  In  reply  to  your  note  of  yester- 
"  day,  I  cannot  satisfy  you  how  "  Wat  Tyler^*  found  its 
"  way  before  the  public  It  is  not  our  property.  We 
^<  seU  it  for  another  person ;  but  this  much  I  can  assure 
<<  you,  that  it  was  not  found  among  Mr.  Sk/monds^spsperSy 
^^  nor  do  I  believe  that  he  ever  had  it  in  his  possession^ 
'^  except  on  the  occasion  mentioned  by  Mr.  RidgetxxyJ^ 

The  bill  prayed,  besides  the  injunction,  an  account  of 
the  profits  made  by  the  publication. 

Hart  and  Shadwell,  in  support  of  the  motion,  said, 
that  their  application  was  founded  on  Macklin  v.  jRicA- 
ardson  (a),  deciding  that  the  author  has  a  property  in 
an  unpublished  work,  independent  of  the  statute  {b) 
which  is  capable  of  being  pirotected  by  injunction ;  and 
that  the  present  Plaintiff  had  never  relinquished  this 
property.     , 


Sir  5.  RomiUy  and  MorUag^^  contra,  insisted  that  the 
work  in  question,  from  its  libellous  tendency,  was  of 
(a)  Amb.  694.  (jb)  8  Ann.  c.  19. 
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such  a  nature  that  there  could  be  no  copyright  ther^  ; 
and  referred  to  Wakot  v.  Walker  (a),  and  to  the  case  of 
Dr. Priestley  there  alluded  to,  which  was  this:  Tha 
Plaintiff  brought  an  action  against  the  hundred  for 
damages  for  the  injury  sustained  by  him  in  consequence 
of  the  riotous  proceedings  of  a  mob  at  Btrminghtan  g 
and^  among  other  property  allied  to  have  been  de- 
stroyed, claimed  compensation  for  the  loss  of  certain 
unpublished  MSS.  offering  to  produce  booksellers,  as 
witnesses,  to  prove  that  they  would  have  given  consi- 
derable sums  for  them.  On  behalf  of  the  himdred,  it 
was  alleged  that  the  Plaintiff  was  in  the  habit  of  pub- 
lishing works  injurious  to  the  government  of  the  state ; 
but  no  evidence  was  produced  to  that  effect;  upon 
which  Lord  Chief  Justice  Eyre  said,  if  any  such  evi- 
dence had  been  produced,  he  should  have  held  it  was 
fit  to  be  received  as  against  the  claim  made  by  the 
Plaintiff.  .Several  passages  were  read  fi-om  the  work 
itself  in  support  of  the  charge  as  to  its  tendency. 


1817. 


SOUTHET 
V. 

Shxrwood. 


Hartj  in  reply,  contended  that,  upon  the  ground  last 
taken,  the  Plaintiff  would  be  entitled  tb  the  interpo- 
sition of  this  Court  on  account  of  the  injury  done  to 
his  reputation  by  the  publication  of  a  work,  the  senti- 
ments of  which  he  now  disavowed,  and  sought  to  dis- 
countenance. 

TXk  Lord  Chancellor  : 

If  this  publication  is  an  innocent  one,  I  apprehend 
that  I  am  authorised,  by  decided  cases,  to  say  that, 
whether  the  author  did  or  did  not  intend  to  make  a 
profit  by  its  publication,  he  has  a  right  to  an  Injunction 
to  prevent  any  other  person  firom  publishing  it  If^  on 
the  other  hand,  this  is  not  an  innocent  pubUcation,  in 
sucha  sense  as  that  an  action  would  not  lie  in  case  of 


(a)  7  Ves.  1. 
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SOUTHST 

Sherwoop. 


its  having  been  published  by  the  author  and  subse- 
quently pirated,  I  apprehend  that  this  Court  will  not 
grant  an  Injunction.  The  Court  does  not  interfere  in 
the  way  of  Injunction  to  punish  or  to  prevent  injuries 
done  to  the  character  of  individuals ;  but  it  leaves  the 
party  to  his  remedy  at  law.  It  is  to  prevent  the  use 
of  that  which  is  the  exclusive  property  of  another,  that 
an  Injimction  is  granted.  There  is,  however,  a  difier- 
ence  between  the  case  of  an  actual  publication  by  the 
author,  which  all  the  world  may  pirate,  and  that  of  a 
man,  who,  having  composed  a  work,  of  which  he  after- 
wards repents,  wishes  to  withhold  it  from  the  public 
I  will  not  say  that  a  principle  might  not  be  found  which 
would  apply  to  such  a  case  as  that;  but  then  it  is  ne- 
cessary to  take  all  the  circumstances  of  the  case  into 
consideration.  The  circumstances  of  the  present  case 
are  very  extraordinary.  I  will  assume  that  the  work 
is  of  such  a  nature  that  the  sending  it  forth  into  the 
world  might  have  been  treated  as  a  criminal  act.  In 
that  view  of -the  circumstances,  I  have  no  jurisdiction  to 
consider  its  criminality.  The  work  was  composed  so 
long  ago  as  the  year  1794.  The  Plaintiff's  affidavit 
admits  that,  in  that  year,  there  was  a  serious  intention 
of  publishing  it  It  was  sent  by  the  Plaintiff  to  Mr. 
Bidgeaxtjf^  and  is  supposed  to  have  been  delivered  by 
him  to  Sjfmonds.  The  affidavit  goes  on  to  state  that  it 
wais  afterwards  determined  not  to  publish  it.  I  will 
suppose  that  it  was  not  thought  worth  while  to  publish 
it,  in  a  pecuniary  view.  ^Mr.  RidgevMiy  gives  no  account 
how  it  passed  out  of  his  hands ;  and  all  that  is  all^;ed 
concerning  the  subsequent  disposal  of  it,  is,  that  Mr. 
Soidheyj  living  in  the  country,  forgot  it.  If  the  work 
be  such  an  one  as  it  has  been  described  to  be,  it  is  ex- 
traordinary that,  with  the  change  allq^ed  to  have  takoi 
place  in  Mr.  Southet/s  opinions,  there  should  be  nothing, 
stated  to  account  for  its  having  been  left  by  him  in  Mr. 
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Sidgeaoajfs  hands  to  the  present  time,  but  that  Mr. 
Southey  forgot  it  It  is  impossible  that  Mr.  Scudhey 
could  have  forgotten  it  There  must  have  been  some 
other  reason.  If  a  man  leaves  a  book  of  this  de- 
scription in  the  hands  of  a  publisher,  without  assignr- 
ing  any  sads&ctory  reason  for  doing  so,  and  has  not 
enquired  about  it  during  twenty-three  years,  he  surely 
can  have  no  right  to  complain  of  its  bdng  published  at 
the  end  of  that  period. 


1817. 

SOUTHXT 

O. 

SUBRW009. 


The  Lord  Chakcellor  : 

I  have  looked  into  all  the  affidavits,  and  have!  read 
the  book  itself.  The  bill  goes  the  length  of  stating  that 
the  work  was  composed  by  Mr.  Southey  in  the  year 
1794;  that  it  is  his  own  production,  and  that  it  has 
been  published  by  the  Defendants  without  his  sanction 
or  authority;  therefore  seeking  an  account  of  the 
profits  which  have  arisen  from,  and  an  Injunction 
to  restrain,  the  publication.  I  have  examined  the 
cases  that  I  have  been  able  to  meet  with,  ccmtaining 
precedents  iox  Injunctions  of  this  nature^  and  I  find 
that  they  all  proceed  upon  the  ground  of  a  title  to  the 
property  in  the  Plaintiff.  On  this  head  a  distinction 
has  been  taken,  to  which  a  considerable  weight  of  au- 
thoriQr  attadies,  supported,  as  it  is,  by  the  opinion  of 
Lord  Chief  Justice  Eyre^  who  has  expressly  laid  it  down 
that  a  person  cannot  recover  in  damages  for  a  work 
which  is,  in  its  nature  calculated  to  do  injury  to  the 
public  Upon  the  same  principle,  this  Court  refiised  an 
Injunction,  in  the  case  of  WaJcot  v.  Walker^  inasmuch  as 
be  could  not  have  recovered  damages  in  an  action. 
After  the  fullest  consideration,  I  remain  of  the  same 
opinion  as  that  which  I  entertained  in  deciding  the  case 
referred  to.  It  is  very  true  that,  in  some  cases,  it  may 
operate  so  as  to  multiply  copies  of  mischievous  j^bli^ 


March  19« 
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cations  by  the  refusal  of  the  Court  to  interfere  by  re- 
straining them;  but  to  this  my  answer  is,  ibat,  sit- 
tii^  here  as  a  Judge  upon  a  mere  question  df  pro- 
perty, I  have  nothing  to  do  with  the  nature  of  the  pro- 
perty, nor  with  the  conduct  of  the  parties  except  as  it 
rellates  to  th^  civil  interests ;  and  if  the  publication  be 
mischievous,  dither  on  the  part  of  the  author,  or  of  the 
bookseller,  it  is  not  my  business  to  interfere  with  it  In 
the  case  now  before  the  Court,  the^application  made  by 
the  Plaintiff  is  on  the  ground  only  of  his  civil  interest; 
and  this  is  the  proper  place  for  such  an  application. 
I  shall  say  nothing  as  to  the  nature  of  the  book  itself 
because  the  grounds  upon  which  I  am  about  to  declare 
my  opinicm  render  it  unnecessary  that  I  should  do  so. 


*i[His  Lordship  here  recapitulated  the  circumstances 
already  detailed,  of  the  ori^nal  intention  to  publish, 
the  subsequent  abandonment  of  that  intention,  the  length 
of  time  during  which  the  Plaintiff  had  suffered  the 
work  to  remain  out  of  his  possession  without  enquiiy, 
and  its  rec^t  publication  by  the  Defendants.] 


Taking  all  these  circumstances  into  my  consideration^ 
and  after  having  consulted  all  the  cases  which  I  could 
find  at  all  rq^arding  the  question,  —  entertaining  also 
the  same  opinion  with  Lord  Chief  Justice  Eyre  as  to 
the  point  above  noticed,  —  it  appears  to  me  that  I  can- 
not grant  this  Injunction  until  after  Ms.  Southey  shall  have 
established  his  right  to  the  property  by  an  action,  {a) 

[Injunction  refused.] 

(a)  I  have  been  favoured  by  Mr.  Blaekhtme  with  the  fd- 
lowing  note  of  a  case,  which  may  be  considered  as  somewhat 
curious  with  reference  to  the  principles  upon  which  the  fore- 
going  was  decided.  It  is  taken  from  a  MS.  volume  of  cases, 
probably  collected  by  Mr.  Endyn^  who  is  mentioned  in  the 
Register's  book  as  b^ing  of  counsel  for  the  Defendants. 
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Burnett  ▼•  Chetvaood. 
«  Parker  C. 

<^  A  bill  brought  by  the  Plaintiff  as  executor  of  Burnett^ 
the  author  of  Archaologia  Sacra,  against  the  Defendant 
for  an  Injunction  to  stay  the  printing  and  publishing  a 
translation  of  the  said  book,  suggesting  it  to  be  an  in- 
jury to  the  executor,  in  whom  the  property  of  the  book 
was  vested  by  8  An,  c.  19. ;  it  was  insisted  on  for  the  De- 
fendant, that  a  translation  of  a  book  was  not  within  the 
intent  of  the  act,  which  being  intended  to  encourage 
learning  by  giving  the  advantage  of  the  book  to  the 
author,  could  be  intended  only  to  restrain  the  mechanical 
art  of  printing,  and  that  others  should  not  pirate  the  copy 
and  gain  an  advantage  to  themselves  by  reprinting  it ; ' 
but  not  to  hinder  a  translation  of  the  book  into  another 
language,  which  in  some  respects  may  he  called  a  different 
book,  and  the  translator  may  be  said  to  be  the  author,  in 
as  ^much  as  some  skill  in  language  is  requisite  thereto, ' 
and  not  barely  a  mechanic  art,  as  in  the  case  of  reprint- 
ing in  the  same  language ;  that  the  translator  dresses  it  up 
and  clothes  the  sense  in  his  own  style  and  expressions, 
and  at  least  puts  it  into  a  different  form  from  the  original, 
and  ybrma  dot  esse  rei;  and  therefore  should  rather  seem 
to  be  within  the  encouragement  than  the  prohibition  of 
the  act. 

'<  Lord  Chancellor  said,  that  though  a  translation 
might  not  be  the  same  with  the  reprinting  the  original, 
on  account  that  the  translator  has  bestowed  his  care 
and  pains  upon  it,  and  so  not  within  the  prohibition 
of  the  act,  yet  this  being  a  book  which  to  his  know- 
ledge, (having  read  it  in  his  study,)  contained  strange  no- 
tions, intended  by  the  author  to  be  concealed  from  the 
vulgar  in  the  Latin  language,  in  which  lianguage  it  could 
not  do  much  hurt,  the  learned  being  better  able  to  judge 
of  it,  he  thought  it  proper  to  grant  an  injunction  to  the. 
printing  and  publishing  it  in  English ;  that  he  lookt  upon 
it,  that  this  Court  had  a  superintendency  over  all. books, 
and  might  in  a  summary  way  restrain  the  printing  or 
publishing  any  that  contained  reflections  on  religion  or 
morality. 

"  An  injunction  was  granted." 


1817. 


SOUTHBY     . 

Shbrwood. 
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The  following  is  an  extract  from  the  register's  book, 
1720.  A.  fo.  350.  b. 

*^  Geo.  Burnett  6en.  quer.^  Jovis,  12  October. 

Gul.  Ckettooodf  Joh.  Watts^  ?     Upon  opening  the  matter 
et  al.  Defend :  J  this  present  day  unto  the  Right 

Honourable  the  Lord  High  Chancellor,  Ac.  bj  Mr.  Lutwfch^ 
Mr.  Wilkinson^  and  Mr.  Afeac/,  being  of  the  Plaintiff's  coun- 
sel, in  the  presence  of  Mr.  KeMehy  and  Mr.  Endyrii  being 
of  counsel  for  the  Defendants,  it  was  alleged  that  Thomas 
Bumettf  doctor  of  laws,  (to  whom  the  Plaintiff  is  executor) 
having  in  his  life-time,  about  the  year  1692,  written  in  the 
Latin  tongue,  and  published,  a  book  entitled  Archaologia 
PhUosophicay  which  book  was  printed  for  Walter  Kettthy^ 
then  a  bookseller,  in  whose  name  the  said  book  was  entered 
in  the  registry  of  the  Stationers'  Company ;  and  a  certain 
writer  having  afterwards  published  a  book  called  The  Oracles 
ofReason^  and  therein  inserted  a  translation  of  part  of  the 
said  Dr.  BumetCs  Archaologia  PhUosophica,  without  his 
having  had  notice  thereof,  the  said  Dr.  Burnett,  in  order  to 
prevent  for  the  future  his  said  book  from  being  reprinted, 
abridged,  or  translated,  without  his  leave  or  approbation, 
insisted  that  the  said  Ketilby,  his  bookseller,  should  make 
a  declaration  of  trust  to  him  of  the  said  copy,  which  the 
said  Ketilby  did  accordingly,  by  writing  under  his  hand  and 
seal  dated  the  22d  of  F^nuary,  1694 ;  and  no  person  did, 
during  the  said  Dr.  Burnett'^  life,  presume  to  translate  the 
said  book,  he  having,  in  several  passages  in  his  other  writings, 
expressed  himself  that  the  book  was  only  intended  for  the 
learned,  and  for  that  reason  was  wrote  in  Latiny  and  not  in 
the  vulgar  tongue ;  but  since  the  said  Dr.  Bumett*%  death,* 
the  Defendants  have  entered  into  a  confederacy  with  other 
booksellers  to  have  the  said  book  translated  into  English,  and 
published,  and  advertisements  have  been  inserted  in  the 
newspapers  that  the  said  book,  being  translated  by  Mr. 
Roussilliony  the  translation  would  speedily  be  delivered  out 
to  the  subscribers ;  and,  upon  enquiry,  the  Plaintiff  finds  that 
the  said  translation  is  erroneous,  and  the  sense  and  words  of 
the  author  mistaken,  and  represented  in  an  absurd  and  ridi- 
culous manner.  That  the  said  Dr.  Burnett  was  also  author  of 
a  book,  intitled  De  statu  mortuorum  et  resurgentium,  which 
he  did  not  design  should  be  published,  but  the  DefendanU  hav- 
ing got  a  surreptitious  copy  thereof,  gave  out  they  intended  to 
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procure  the  same  to  be  translated  and  published.  That  thc^ 
Plaintiff  behig  executor  to  the  said  Dr.  BumeUt  and  by  vir- 
tue of  the  statute  of  tlie  8th  of  Queen  Anne,  entitled,  "  An 
*'  Act  for  the  encouragement  of  learning,"  having  ^a  right 
to  the  copies  of  the  said  books,  an4  to  the  sole  right  of 
printing  and  publishing  the  same,  or  to  reserve  the  same 
unpublished,  did  cause  notice  to  be  given,  that  this  day  thif 
Court  would  be  moved  for  on  Injunction  to  stay  the-print* 
>i^g>  publishing*  and  selling  the  said  Archaoldgia  Philoso" 
pkica  ;  whereupon  the  said  Defendants,  in  contempt  of  this 
Court,  have,  in  a  printed  newspaper  entitled  The  Daily  Jour- 
natf  of  which  they  or  some  of  them  are  proprietors,  inserted 
certain  advertisements  whicfi  are  reflecting  on,  and  in  effect 
bidding  defiaiK:e  to»  this  Court ;  and  by  advertisement  in  the 
said^newdp^per  dated  the  JiOth  instant,. and  tliis  day,  have 
reflected  on  and  publicly  exposed  Mr.  Francis  Wilkinson^ 
for  doing  his  duty  in  this  Court,  as  being  counsel  for  the 
Plaintiffis  in  this  cause :  Wliereupon,  and  upon  hearing  of 
what  was  alleged  on  both  sides,  his  Lordship  doth  order, 
that  an  Injunction  be  awarded  against  the  Defendants  to 
restrain  them,  their  printers  or  agents  and  i!v:orkmen,  from 
printiiig,  selling,  or  publishing  the  translation  into  English 
of  the  said  late  Dr.  BumeU's  book,  entitled  Archaologia 
Philosophical  and  likewise  to  stay  the  translating,  printing, 
publishing,  and  selling  the  said  Dr.  Burnett's  book  De  statu 
fnortuorum  et  resurgentium ;  and  the  Defendant  JV,  Chd^ooct, 
and  all  other  persons  concerned  in  translating  or  printing 
the  said  books,  are  forthwith  to  produce  upon  oath  before 
Mr.  HiccackSf  one  of  the  Masters,  &c.,  all  copies  or  printed 
sheets  which  they  have,  or  at  the  time  of  the  notice  of  this 
motion  had,  in  their  custody  or  power,  of  the  said  books  or 
either  of  them.  And  his  Lordship  doth  further  order,  th&t 
the  said  Defendant  Chettoood^  and  all  other  parties  concern- 
ed as  proprietors,  or  in  printing  and  publishing  the  said 
advertisements,  in  the  said  newspapers  entitled  The  Daili/ 
Joumaly  dated  the  10th  of  this  instant  Oqtobery  and  this 
day,  do  upon  notice  hereof  shew  good  cause  unto  this 
Court,  the  first  day  of  the  next  term,"  why  they  should  not 
stand  committed  to  the  prison  of  the  Fleet  for  their  said 
o£fence  and  contempt. 


18-17. 


SOUTHEY 

V. 

Sherwood. 
Burnett 

V. 

Chetwood. 


Vol.  1L 
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March  25. 


BIRCH  V.  HAYNES. 


On  a  refer'' 
ence  of  title^ 
the  Master  hay- 
ing reported 
that  a  good 
title  could  be 
made,  Order» 
referring  it  back 
to  the  Master 
to  see  whether 
such  title  could 
have  been 
made  prior  to 
the  filing  of  the 
bill  by  the  ven- 
dor for  a  spe- 
cific perform- 
ancew 


T^ Y  a  memorandum  of  agreement  dated  29cl  Apritf 
^  1814,  signed  by  the  Plaintiff  and  Defiandaut,  it 
was  expressed  that  the  Plaintiff  agreed  to  sell,  and  the 
Defisndant  to  purchase,  for  ^1,500^  of  which  £200  to 
be  paid  at  the  end  of  two  months,  (the  Defendant  giv- 
ing his  note  for  the  amount  payable  accordingly,)  and 
interest  to  be  allowed  thereon  to  the  8d  of  Naoemberf 
when  the  jnemainder  of  the  purchase  money  was  to  be 
pcud*  It  was  further  agreed  that  the  purchaser  should 
be  satisfied  with  a  similar  title  to  that  which  had  been 
accepted  by  Thomas  Eyton^  Esq.  as  to  property  situate 
within  tlie  boundaries  of  the  same  manor  in  which  the 
lands  now  agreed  to  be  sold  were  situate.  Interest  al 
four  and  a  half  per  cent*  to  be  allowed  ,to  the  vendor  if 
the  payment  shotdd  be  delayed  beyond  the  2d  of  No- 
veniba-j  but,  if  made  sooner,  then  interest  to  be  allowed 
to  the  Defendant  for  the  difference* 


The  Bill,  filed  by  the  vendcn:  fi>r  a  specific  perform^ 
ance  of  this  agreement,  alleged,  that  the  defendant  wiis. 
let  into  possession,  and  exercised  acts  of  ownership  on 
the  premises,  and  that,  on  the  20th  of  October^  the 
PUintiff  attended  at  his  request,  at  a  court  of  the 
manor  in  which  the  premises  were  situated,  fi[>r  the 
purpose  of  making  a  surrender,  when  the  Defendant 
refused  to  accept  the  same,  or  to  pay  the  remainder  of 
his  purchase  money* 


The  Defendant,  by  his  answer,  stated  that  the  ab-» 
stract  was  not  delivered  till  the  17th  of  October^  1814; 
that  his  attorney,  on  perusing  the  same,  found  that  the 
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PUuntiff  could  not  make  a  good  title;  —  and  that,  upon  1817. 

the  ground  that  the  title  was  not  marketable}  or  such  as  Birch 

he  had  agreed  to  accept,  he  had  refused  to  accept  the  v, 

innmnder.  Hay«s, 

The  Order  of  reference  r^erred  it  to  the  Master  to 
see  whether  the  Plaintiff  could  make  a  good  tide;  and, 
if  not,  whether  he  could  make  a  similar  title  to  that 
accepted  by  Mr.  Eytcn^  pursuant  to  the  agreement 
The  Master  reported  that  the  Plaintiff  could  make  a 
good  title. 

A  motion  was  now  made,  on  the  part  of  the  Haintifl^ 
to  confirm  the  Report,  and  that  the  Defendant  might  be 
ordered  to  pay  the  remainder  of  his  purchase  mon^ 
with  interest. 

Leach  and  Boupi&f  in  support  of  the  motion. 

Sir  5.  BjomiUy  and  Agar^  contra. 

Contended,  with  reference  to  the  question  of  costs, 
that  it  ought  to  be  ascertained  at  what  time  the  Plaintiff 
could  have  made  a  good  title. 

'    The  LoBD  Chancellor,  (a) 

In  cases  of  reference. to  the  Master  upon  titles  if  die 
order  does  not  direct  the  Master  to  enquire  at  what 
time  a  good  title  could  be  made,  yet  i^  upon  proceeding 
before  the  Master,  it  appears  that  a  good  title  can  be 
made,  upon  evidence  which  was  not  in  the  possession  of 
the  vendor  at  the  time  of  the  reference*  but  has  been 
subsequently  obtained,  it  has  never  been  held  that^ 
^en  the  case  comes  before  the  Court  upon  further 
directions  or  on  petition,  you  may  not  have  an  enquiry 

(a)  Ex  Relation^. 
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at  what  time  a  good  tide  could  first  have  been  tnnde, 
and  at  what  time  it  first  .appeared  that  a  good  fitle  couM 
be  made. 

His  Lordship  said,  that  whether  it  would  be  proper 
for  the  Court  in  all  caaes  to  make  the  enquiry  ab  tmUy 
was  another  question,  but  that  the  present  was  a  *C8se 
which  appeared  to  caU  fox  such  enquiry. 

Order,  confirmifig  the  report,  and  refiarridg  it  back 
to  the  Master  to  see  whether  tile  Plaintiff  could,  befare 
filing  the  bill,  make  a  title  similiMr  to  that  accepted 
by  Thomas  Eyton,  of  the  premises  in  die  agiteement 
mentioned,  and  when  the  Plaintiff  firal  shewed  to  the 
Defendant  that,  he  could  make  such  title,  [a) 

(a)    Reg.  Lib.  B.  1817.  fo.  902. 


March  27. 


NEWBERY  V.  JAMES  and  Othere. 


The  Court  TPHE  Bill  stated  that  Dr.  Boberi  Jatnes  deceased^ 
will  not  inter-  "^  *^  being  the  inventor  and  proprietor  of  certain 
fere  by  Injunc-  «<  pills  for  the  gout,  rheumatism,  &c.  and  of  a  certain 
tion  to  prevent 

the  violation  of  an  agreement,  of  which,  from  the  nature  of  the  subject, 
there  could  be  no  decree  for  a  specific  performance :  as,  for  instance, 
to  restrain  the  Defendant  from  imparting  the  secret  of  an  invention 
which  had  been  the  subject  of  a  patent  long  since  expired. 

To  support  a  p&tent,  the  specification  should  be  so  clear  as  to  enable 
all  the  world  to  use  the  invention  from  the  moment  of  the  expiration  of 
the  patent. 
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^  powder  for  the  cure  of  fevers^  &c.,  and  being  desirous  18 1 7. 

^  to  extend  the  circnlation  and  use  of  the  said  medi- 
*'  cines,  and  thereby  to  increase  the  profits  to  arise 
'*  therefrom,''  applied  to  Newbery  (the  Plaintiff's  late 
fiither)  to  assist  him  in  such  design,  which  NevAery 
sgreed  to  do  upon  the  terms  after-moitioned ;  and  that 
thereupon  certain  articles  of  agreement  were  made  and 
entered  into  between  them,  whereby  Jamesj  for  himself 
his  heirs,  &c.  covenanted  with  Newben/f  his  execntovs, 
&C.  diat  he,  Jamesj  his  executors,  Sec.  should^  during 
the  term  of  twenty-one  years,  prepare  and  make  the 
aforesaid  pills,  and  sell  and  deliver  the  same  to  Newbery 
at  a  certain  rate  therein,  menticmed,  and  should  also 
prepare  and  make  the  aforesaid  powdar,  and  sell  and 
deliver  the  same  to  Newbery  at  the  rate  therein  men- 
tioned, when  and  as  often  as  he  should  have  occa- 
sion to  require  the  same  respectively,  to  supply  his  cus- 
tomers; and  should  not  sell  or  causeto  be  sold  any  of 
the  said  medicines,  during  the  term,  to  any  other  person 
or  persons,  (except  in  the  course  of  his  own  private 
practice,  and  then  not  in  the  same  form,  or  under  the 
same  title,  nor  at  a  lower  rate  than  Newbery  should  sell 
tlie  same  to  his  customers);  and,,  ia  order  to  protect 
the  secret  of  preparing  all  or  any  of  the-  said  medicines 
from  being  lost,  he  thereby  further  covenanted  to 
instruct  Newbery  in  the  true  art  and  method  of  making 
and  preparing  die  same,  and  to  be  at  an  equal  expense 
mih. Newbery  in  obtaining  a  patent;  Newbery  on  his 
part  covenanUng  during  the  term  to  take  the  medi- 
cines from  James  as  he  should  have  occasion,,  and  not 
to  make  or  prepare,  or  cause  or  procure  to  be  made- or 
prepared,  by  any  other  person  or  persons,  nor  to  dis- 
cover or  make  known  to  any  perscm  or  persons  the 
seci^  art,  or  mystery  of  making  or  preparing,  any  of 
the  said  medicines,,  so  Jong  as  James  should  continue,  to 
supply  him :  but  to  be  ab  liberty  to  leave  an  account  in 
Gg  3 
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writings  sealed  up,  how  to  prepare  the  same^  to  be 
evened  by  his  representatives  after  his  deaths  in  order 
to  instruct  them  therein. 

By  Indenture  dated  the  ISth  November^n^lt  between. 
James  and  Neaheryj  reciting  the  articles  of  agreement^ 
and  letters  patent  of  the  same  date^  granted  to  James  for 
the  exercise  of  his  invention  during  the  tenn  of  fourteen 
yearsy  and  that  Newbery  and  James  had  contributed  in. 
equal  shares  to  the  expense  of  proeuring  the  same^  it 
was  witnessed  that  James^  for  the  considerations  thereia 
mentioned,  assigned  to  Nevobery,  his  executors,  &c  ootr 
moiety  of  the  invention  during  the  term  of  fourteen  yeaxs- 
mentioned  in  the  patent;  it  being  covenanted  on  the 
part  of  Newbery  that  nothing  in  the  deed  should  be 
construed  so  as  to  alter  or  change  the  articles  of  agree- 
ment, and  that  neither  party  should  assign  his  respective 
interest  in  the  patent  without  first  offering  the  same  tO' 
the  othen 

By  Deed  poll  dated  the  5th  of  1%  1755,  the  tern 
of  twenty^ne  years  mentioned  in  the  agreement,  was. 
extended  to  an  indefinite  period,  the  agreement  being 
expressed  to  be  continued  so  long  as  either  of  the  par- 
ties, t'^eir  executors,  &c.  or  any  or  either  of  them,  should 
desire. 


Netx)ben/j  by  his  will,  dated  the  94th  of  Oetober  1767» 
bequeathed  to  the  Plaintiff*  all  his  share  and  interest 
in  the  preparing  and  vending  the  various  medicines 
therein  mentioned,  and  among  others,  of  the  piUs 
and  powders  above  mentioned.  The  bill  then  stated  a 
similar  agreement  between  James  and  the  Plaintifl^ 
respecting  an  invention  of  James^  of  certain  pills  called 
"  Analeptic  Pills,"  but  for  which  no  patent  had  been 
obtained. 
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James  died  in  the  year  1776|  having  first  made  his 
will,  and  thereby  appointed  the  Plaintiff  and  another 
executors,  to  whom  he  gave  and  bequeathed  all  the 
powders  and  pills  then  in  his  possession,  or  which 
should  thereafter  be  made  by  his  son  Robert  Harcourt 
Jamesy  as  therein  mentioned,  upon  the  trusts  therein 
mentioned,  and  subject  thereto  to  permit  the  said  JR.  H. 
James  to  receive  to  his  own  absolute  use  and  benefit  the 
residue  of  the  profits  arising  from  the  sale  thereof. 

Robert  Harcourt  James  continued  to  make  and  pre- 
pare the  several  medicines,  and  to  deal  with  the  Plaintiff 
upon  the  footing  of  the  agreement  during  his  life ;  and 
died  in  1801,  having  by  his  will  given  to  his  executors 
therein  named,  the  sole  use  and  management  of  thp 
concern,  until  his  son,  the  Defendant  Robert  George 
Gordon  James^  should  attain  twenty-four,  upon  the 
trusts  therein  mentioned ;  and,  upon  his  attaining  twenty- 
four,  then  he  gave  to  the  said  JR.  G.  6.  James  the 
right  to  the  sale  of  the  said  medicines,  and  all  profits 
arising  therefix^m,  and  directed  George  James  (one 
of  his  executors,  to  whom  he  had  entrusted  the  secret 
of  preparing  the  medicines,)  thereupon  to  deliver  the 
same  to  him. 


1817. 

Newbery 

James. 


The  Bill,  (to  which  the  executors,  and  the  said  £•  G. 
G.  Jamesj  and  other  parties  interested  in  the  will  of 
R.  H.  Jamesj  were  made  parties),  charging  that  the 
Defendants  or  some  of  them,  hod  refiised  to  supply  tlie 
Plaintiff  as  usual,  accordmg  to  the  terms  of  the  agree- 
ment, and  that  they  threatened  to  communicate  the 
secret  of  preparing  the  medicines,  insisted  on  the  inde- 
finite continuance  of  the  agreement  so  long  as  either 
party  should  desire,  and  prayed  a  specific  performance, 
and  an  injunction  to  restrain  the  Defendants  from  dis- 
closing or  imparting  the  secret  of  making  and  preparing 
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Newbery 
James. 


March  27. 


the  medicines,  otiier  than  and  except  to  such  person  Sf 
and  in  such  manner,  as  in  the  said  several  deeds  and 
wills  described ;  and  also  from  selling  or  vending  all  or 
any  of  the  said  fever  powders,  pills,  or  medicines,  to  any 
persons,  for  sale  or  otherwise,  other  than  and  except  to 
the  Plaintiff,  or  with  his  consent  or  approbation. 

Upon  the  filing  of  the  bill,  an  appKcation  was  made 
for  an  injunction  only  as  to  the  sale  of  the  median^, 
which  was  granted,  expressly  witliout  prejudice  to  any 
question  that  mi^t  be  made  as  to  the  possibility  of  sus- 
taining such  an  mjunction. 

The  Defendants,  by  tlieir  answer,  insisted  on  various 
acts  of  thfi  Plaintiff  as  evidence  of  an  abandonment  of 
waiver,  on  his  part,  of  the  agreement,  in  consequence 
of  which  they  contended  that  the  Defendants  were  not 
to  be  considered  as  bound  by  the  terms  thereof,  nor 
obliged  to  employ  the  Plaintiff  to  vend  the  said  rnedi'* 
cines. 

A  motion  was  now  made,  on  the  part  of  the  De- 
fendants, to  dissolve  the  injunction. 

Bell  and  Ccurtenay,  in  support  of  the  motion. 

Sir  S^Romilly^  Leach^  and  Tracer,  contra. 

The  Lord  Chancellor  said,  the  difficulty  in  such  a 
case  was,  how  to  decree  tlie  specific  performance  of  the 
agreement  Either  it  was  a  secret,  or  it  was  none.  If 
a  secret,  what  means  did  Uie  Court  possess  of  interfer- 
ing so  as  to  enforce  its  own  ordere? — if  none^  there  was 
no  ground  for  interfering.  The  Injunction  being  al- 
ready granted  ex  paMe^  afforded  no  reason  for  its  con- 
tinuance, even  though  the  answer  had  not  materially 
varied  the  case  made  by  the  bill;  it  being  granted 
without  prejudice  to  any  question  that  might  be  made 
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in  the  cause.     In  this  Gase»  the  medicines  in  question  1817. 

were  the  subject  of  a  patent  which  had  expired ;  and 
the  agreement  which  the  bill  sought  to  enforce  waa 
an  agreement,  by  whicfa9  independently  of  the  patent* 
the  proprietors  had  entered  into  covenants  not  to 
sell  that  which  was  the  subject  of  the  patent,  ex* 
cept  to  each  other.  But,  in  order  to  support  a  patent, 
the  specification  should  be  so  dear,  as  to  enable  all  the 
world  to  use  the  invention  as  soon  as  the  term  for 
which  it  has  been  granted  is  at  an  end.  Then^  with 
regard  to  the  Analeptic  pills,  for  which  no  patent  had 
been  procured,  if  the  art  and  method  of  preparing  them 
were  a  secret,  what  signified  an  injunction,  the  Court 
possessing  no  means  of  determining  on  any  occasion 
whether  it  had  or  had  not  been  violated  ?  Tliil  Court 
could  do  nothing  but  put  the  parties  in  a  way  to  try 
their  legal  rights  by  an  action.  That  was  the  utmost 
extent  to  which  it  would  go^  and,  he  would  not  even 
order  the  Injunction  to  be  continued  in  the  meantime 
till  an  action  should  be  tried.  The  only  way  by  which 
a  specific  performance  could  be  a£bcted,  would  be  by  a 
perpetual  injunction ;  but  this  would  be  of  no  avail,  un- 
less a  disclosure  were  made  to  enable  the  Court  to 
ascertain  whether  it  was  or  was  not  infiringed ;  for,  if  a 
party  comes  here  to  complain  of  a  breach  of  injunc* 
tion,  it  is  incumbent  on  him  first  to  shew  that  the  in- 
junction has  been  violated. 

His  Lordship  concluded  by  saying,  that  he  thought  he 
ought  not  to  continue  the  injunction ;  and  that,  if  he  did 
not  mention  the  case  again,  his  opinion  must  be  consi- 
dered to  be  that  the  injunction  must  be  dissolved,  —  the 
Defendants  to  keep  an  account  of  what  they  sell,  —  and 
the  Court  to  give  the  parties  the  means  of  trying  their 
rights  in  an  action,  by  removing  out  of  their  way  the 
difficult  arising  firom  the  circumstance  of  the  Plamttff 
being  one  of  Dr.  Jatne^s  executors. 


452 


CASES  IN  CHANCERY^ 


18  IT. 


March  29. 


Ex  parte  FISCKE. 


Solicitor  under 
a  commission  of 
lunacy  not  to 
be  appointed 
receiver  of  the 
estate  of  the 
lunatic. 


rriHIS  was  a  petition,  that  the  petitioner  (the  com- 
-'*  mittee  of  the  person  of  a  lunatic)  might  be  at  liber^ 
to  propose  before  the  Master  the  solicitor  to  the  com- 
mission as  receiver  of  the.  lunatic's  estate^  stating  that 
nobody  else  was  willing  to  accept  the  office  of  recdiver* 

Buci  in  support  of  the  petition. 

2^  Lord  Chanceixor. 

How  can  I  make  this  order  ?  In  cases  of  this  nature, 
the  Court  is  extremely  jealous  of  appointing  any  person 
to  be  a  receiver,  whose  duty  it  is  to  caH  the  receiver  to 
an  account  I  remember  a  case  (a),  in  which  the  Court 
refused  to  appoint  a  Master  in  Chancery  to  the  office  of 
Committee  of  a  lunatic's  estate,  upon  the  ground  that  he . 
would  have  to  pass  his  accounts  before  some  one  of  the 
other  Masters;  and  that,  if  once  allowed,  might  lead  to 
such  results  as  would  be  subversive  of  the  due  adminis- 
tration of  justice*  The  same  reason  applies  to  the  ap- 
pointment of  a  person,  who  acts  as  solicitor  under  tli^ 
commission,  to  be  receiver  of  the  estate. 


Petition  refiised. 

(a)  Exp.  Fkteher,  6  Ves.  427. 
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Ex  parte  SKINNER  and  Others. 
In  the  Matter  of  THE  LAWFORD  CHARITY. 


April  18. 


riiHE  petition  stated  the  will  of  John  Leach^  as  fol- 
-'*  lows:  <*  I  ffte  and  bequeath  my  fiurm  and  lands, 
**  in  the  parish  of  Lavofurdf  now  in  the  oecupation 
**  of  N.  Shermaftj  to  the  said  parish  for  ever.  I  mean 
**  the  rents  and  profits  thereof  to  be  always  laid  out 
**  for  clothing  ten  poor  people  of  the  parish  yearly,^ 
^  that  take  no  collection,  and  for  teaching  ten  poor 
^^  children  to  read  and  write;  the  money  to  be  laid 
^<  out  for  the  purposes  aforesaid  by  the  churchwardens 
<<  and  overseers  of  the  parish  for  the  time  bdng,  and 
**  by  three  of  the  chief  inhabitants  thereof.  Sherman 
<*  to  hold  the  farm,  &c.  at  the  same  rent  he  now  holds 
^  the  same^  during  lus  life,  keeping  the  premises  in 
«(  tenantaWe  repair,  and  doing  by  the  tenants  as  he 
M  ou^  to  do." 

The  testator  died  in  1723;  and  the  petition  went 

on  to  state^  that  the  legsl  estate  in  the  premises  (which 

were  C(q»yhold  of  inheritance)   not  having  passed  by 

the  wilL  a  trustee  was  appointed  by  the  then  church* 

^  ^^  ^  extend  only  to 

cases  of  plain  breach  of  trust  committed  by  persons  in  their  charac- 
ter of  trustees,  not  to  the  case  of  benefits  derived  from  such  breaches 
of  trust  by  third  persons. 

An  information  having  been  filed*  on  petition  presented  with  the 
same  objects,  it  is  not  for  the  Court  to  separate  these  objects,  and  to 
give  relief  upon  the  petition  as  to  such  as  are  regularly  within  its 
limits,  leaving  the  rest  to  be  disposed  of  on  the  information. 

Tenant  of  a  charity  estate,  provided  he  has  acted  fairly,  not  to  be 
turned  out  of  possession,  or  to  have  his  lease  set  aside,  merely  on  the 
ground  of  inadequacy  of  rent  to- the  value  of  the  estate. 


Petition,  un« 
der  Stat.  52 
G.  S.  c.  101. 
must  have 
the  signature  of 
the  Attorney- 
general,  or  of 
the  Solicitor- 
general,  in  case 
only  of  there 
being  no  At- 
torney-general 
at  the  time. 

Such  signap 
ture  not  to  be 
affixed  without . 
the  same  deli- 
beration, as  in 
the  case  of  an 
information  re- 
gularly filed 

The  statute 
meant  to 
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18k7.  wardens  and  overseers,  and  three  prindpal  inhabitant^ 

V   '  \L         ^^<>n*  t^*y  procured  to  be  admitted  as  tenant  thereof* 
Skimker.        by  die  lord  of  the  manor;   that,   upon  his  death  ia. 
In  re  LAwroan    1745,  another  trustee  was  appointed,  and  in  like  man- 
HARuiY,        ^^  admitted,  and  upon  the  death  of  the  last-mentioned 
trustee,  one  Jatmam  was  in  like  manner  admitted  in 
the  year  1777* 

The  petition  then  stated,  th^at  the  premises  were  mueh 
more  than  sufficient  in  value  to  answer  the  purposes  of 
the  charity;  but  the  same  had  nevertheless  been  l<Hig 
inflected:  that,  in  1777,  when  Jiatntuiffi  was  admitted  and 
began  to  act  as  trustee,  they  were  kt  at  a  very  low  rent, 
not  more  than  they  had  been  let  for  at  the  time  of  the 
testator's  death,  and  the  same  had  been  still  further  re* 
duced  upon  a  subsequent  letting.  That,  in  i810»  the 
petitionerB  (the  then  churchwarden  and  overseer,  and  the 
rector  c^  the  parish,  acting  aa  one  of  the  principal  inh^ 
bitants)  procured  him  to  give  notice  to  the  then  toiant 
to  quit,  intending  to  have  taken  measures  for  prqparly 
letting  the  premises ;  but  he,  without  consulting  them, 
and  without  any  authority,  thereupon  made  a  contract 
with  Eagfe  to  grant  him  a  lease  for  fourteen  years^  at  a 
rent  exceeding  the  former  rent,  but  sdll  much  bekiw  the 
actual  value  of  the  premises;  and  that  Eaglk  was  let 
into  possession  accordingly  under  that  ^preement,  and 
had  since  committed  various  acts  of  gross  mismaaage- 
ment,  with  the  connivance  or  concurrence  of  Jarmain 
and  with  Carringfon  and  Vincent^  two  of  the  church- 
wardens, particularly  by  making  exchanges  of  diflRsrent 
parts  of  the  charity  estate,  confounding  the  boundaries, 
&C.  On  these  grounds  the  petitioners  had,  in  1811, 
caused  an  information  to  be  filed,  praying  the  like  relief 
with  that  prayed  by  the  present  petition,  to  which  the 
Defendants  had  appeared  and  put  in  answers,  and  their 
answers  bad  been  eKept(Dd  to;  but,  before  any  forther 
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answer:^*  had  been  put  in,  Jatmain  died ;  after  which  the 
other  Derendants,  {Eagle,  Camngeon^  and  Vincenli)  put 
\fik  further  answers,  which  were  also  insufficient.    It  was, 
therefore^  suggested  that,  on  account  of  the  delay  which 
must  necessarity  take  place  before  the  information  could 
be  revived  against  the  rq>resentatives  of  Jarmain,  and 
the  cause  brought  to  an  hearing,  it  would  be  gready  to 
the  advantage  of  the  charity  if  the  several  objects  of  the 
ialbrmation  could  be  carried  into  •effect  by  this  petition, 
praying  that  the  petitioners  might  accordingly  be  at 
liberty  to  discontinue  proceedings  under  theinfennation, 
and  that  the  same  might  be  staid  by  order  of  the  Court ; 
that  the  agreement  between  Jarmain  and  Eagle  might 
be  declared  to  be  a  fraud  upon  the  chariqr,  and  to  be 
set  aside  and  canceled ;  and  that  directions  might  be 
giving  for  reletting  the  estate  at  the  most  improved  rent, 
a«d  possession  delivered  aoeonfingly.    It  also  prayed 
an  aooonnt  of  receipts  and  payments  by  Jarmain,  and 
that  JSogb  (the  tenant)  and  Jarmain*8  executrix  miglit 
be  /charged  with  the  fiiU  rent,  to  be  ascertained  by  a 
rdettiog,  or  as  the  Court  should  direct,  from  the  date  of 
the  agreement;  a  reference  to  inquire  into  the  extent 
of  the  injury  austamed  by  the  acts  of  mismanagement 
imputed  to  Eagle,  and  that  he  might  make  compens- 
ation ;  an  appointment  of  new  trustees  to  act  under  the 
direction  of  the  churchwarden  and  overseers  fcr  the 
time  being;  and  a  scheme  for  the  administration  of  the 
fimds,  if  more  than  sufficint  for  die  purposes  declared 
by  the  testator. 


I«17.      . 

~  Ex'parte 
Skinnur. 
jfn  re  Lawvoru 
CHAairy; 


The  certificate^  approving  of  the  petition  as  fit  to  be 
presented  was  sigoed  by  the  SoUcitor^Oefietal  only. 


Hare  and  WUbraham,  fer  the  petition. 
Leach  and  Wear^  kit  Jarmaittfs  executrix. 
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SUNNSK. 

«b«n9  Lawpobd 

CttMllTT. 
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BeU^  for  Eagk,  the  tenant. 

For  these  parties  various  objections  were  taken,  both 
8s  to  the  jurisdiction  of  the  Court  upon  pdiikli  onder 
the  Act  of  ParliaimeMt  {u},  — as  1o  the  insufficiencjr  of 
the  signalDve  of  die  Sdicitor-Genetaly  ^—  and  upon  the 
C9ents« 

The  Lord  C&jincellor  ptonounced  m>  oider,  but 
taade  some  observations  on  tlie  fhone  and  objects  of  the 
jietiticili,  to  the  efl^  fi^wing: 

It  appears  to  me  that  sucb  a  petition  as  the  present, 
supiposing  k  to  be  properly  within  the  scope  of  die  Act 
^f  Parliament,  can  derive  no  sancdon  from  the  signature 
lof  die  Solidtor-General,  he  being  competent  to  act  as, 
«nd  in  the  placeof,  the  Attoni^«^eneral,  only  when  there 
is  no  such  officer  as  an  Attomey<-GeneraL  The  inten- 
tion of  die  l^islature  in  framing  die  act^  was  to  guavd 
^aritable  trusts  from  abuse»  and,  for  that  purpose^  to 
lirevent  such  proceedings  from  bong  inadtuted  as  are 
too  frequendy  instituted  fixr  no  other  reason  than  because 
k  is  known  that  the  costs  will  be  payable  out  of  the  ch»- 
dty  fimds.  It  was  with  diis  view  diat  the  l^fislatupe 
lirovided  for  the  signature  of  die  Attorney-General,  or, 
in  case  of  there  being  no  Attomqr,  of  the  Solidtor- 
General;  and  I  desire  to  have  k  understood,  that  no 
petidon  under  the  act  ought  to  receive  that  signature, 
except  upon  die  same  deliberadon  that  it  would  be 
thought  fit  to  affi>rd  to  the  case  if  it  were  presented  in 
the  ahape  of  an  information.  With  req>ect  to  the  pe- 
tition being,  or  not  being,  within  the  scope  of  the  act, 
I  had  some  time  ago  a  conversation  on  this  subject  with 
the  Master  of  ike  BeBs  and  die  Vtee^Chaneettar^  ^  re- 


(a)  52  Geo.  3.  c.  101. 
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suit  of  which  was,  that  we  all  considered  the  act  as  meant 
to  extend  only  to  cases  of  plain  breach  of  trust.  The 
objects  c^  the  present  pedtion  are  much  more  extensive. 
It  proceeds  upon  the  general  principle  that  the  Court 
will  not  allow  any  other  party  to  take  advantage  of  a 
breach  of  trust  committed.  But,  to  constitute  a  breadv 
of  trust,  there  must  be  some  person  who  is  rq^ulairly 
invested  with  the  character  of  a  trustee;  and,  in  this 
case,  botli  the  trustee  and  the  tenant  should  be  brought 
before  the  Court,  to  enable  it  to  give  a  complete  remedy* 
I  have  no  jurisdiction  under  the  act  to  do  much  of  what 
is  prayed  by  this  petition :  and  there  is  a  great  difficulty 
in  separating  what  are^  from  what  are  not,  proper  objects 
for  a  petition  under  the  act,  arising  from  the  circum- 
stance that  there  is  an  information  already  on  the  file 
for  the  same  objects,  which  information  I  can  neither 
dismiss  nor  in  any  manner. get  rid  of.  I  cannot  give 
the  relief  sought,  pardy  upon  information,  and  partly 
upon  petition. 


1817. 

Skinner. 

In  re  Lawwokb 

Charitt* 


As  to  the  merits,  I  shall  say  no  more  at  present,  tlian 
that  I  desire  it  may  not  be  considered  to  be  my  opinion 
that  a  tenant,  who  has  got  a  lease  of  a  charity  estate  at 
too  low  a  rent  with  reference  to  the  actual  valu^  is  tliere^ 
fore  to  be  turned  out,  if  it  appears  that  he  has  himself 
acted  fairly  and  honestly.  The  only  ground  ibr  so 
dealing  with  him  would  be  some  evidence  or  presump-* 
tion  of  collusion  or  corruptioQ  of  motive.  I^  for  in- 
stance, the  tenant  happens  tobearelation  of  thetrustee, 
that  is  a  circumstance  to  create  suspicion.  It  ought  ta 
be  remembered,  however,  that  the  case  of  a  Charity 
Estate  is  one  in  which,  of  all  others,  the  security  of  the 
rent  is  the  first  object  to  be  regarded ;  and  therefore^  in 
such  cases,  the  inadequacy  of  the  rent  reserved  is  less 
a  badge  of  ^ud  than  it  would  be  in  ahnost  any  other 
instance. 
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April  18. 


RICKCORD  V.  NEDRIPF  and  SAVAGE. 


Substitution 
of  iervice  of 
subpcBoa  to  ap- 
pear and  answer 
refused,  where 
one  Defendant 
resided  out  of 
the  jurisdiction, 
and  the  other 
admitted  by  his 
answer,  that  he 
had  received  a 
power  of  attor- 
ney from  him 
to  receive  the 
arrears  (then 
due)  of  an  an- 
nuity, which  it 
was  the  object 
of  the  bill  to  set 
aside. 


riiHE  Bill  prayed,  that  the  assignment  of  an  annuity 
•^  by  tlie  Plaintiff  to  the  Defendant  Savage  might-  be 
declared  fraudulent  and  void,  an^  that  the  Defendant 
Nedriff'  (to  whom  Savage  had  delivered  the  deed  of 
assignment,  together  with  the  original  grant  of  the 
annuity,  previously  to  his  absconding  from  the  country, 
and  to  whom  he  had  also  executed  a  power  of  attorney 
to  enable  him  {Nedriff)  to  receive  the  arrears  then  due), 
might  be  decreed  to  deliver  up  the  same,  and  might  be 
restrained  by  injunction  from  receiving  the  arrears  under 
the  power.  Nedriff,  by  his  answer,  admitted  the  &ctsof 
Savage  having  absconded,  and  being  out  of  the  juris- 
diction, and  of  his  having  previously  delivered  the 
deeds  and  executed  the  power  of  attorney  as  stated  in 
the  bill. 

CuUeriy  for  the  Plaintifi^  now  moved^  on  the  adnus- 
sions  in  Nedriff^'s  answer,  that  service  of  the  subpoena 
on  Nedrtff'mighi  be  deemed  good  service  on  the  other 
Defendant;  and  cited  Coster  v.  Debrune  (a),  and  Hyde 
v.  Foster,  {b) 


The  Lord  Chancellor  refused  the  application,  say- 
ing, that  the  proper  course  for  obtaining  the  relief  sought 
by  the  bill,  would  be  by  motion  against  the  Defendant, 


(a)  Dick.  S9. 

\h)  Ibid.  102.  See  SmUh 
V.  The  tiibemian  Mine  Com' 
panijff  I  Scho.  and  Lef.  238., 


where  the  authority  of  these 
cases  is  expressly  denied  by 
Lord  Redesdak* 
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Nedriffy  upon  affidavit  of  the  fkcts  alleged  as  ooi3»ti« 
tuting  the  ground  for  this  aj^lication  (a)« 


(a)  Upon  referring  to  the 
Register's  booki  the  case  of 
Hyde,  V.  Fxister  and  Myers^ 
appears  to  have  been  pre- 
cisely similar  to  the  present. 
It  was  there  alleged  that  the 
Defendant  Fo$Ur  was  resi- 
dent at  the  time  of  the  bill 
filed,  and  continued  to  reside, 
out  of  the  jurisdiction ;  and 
the  other  Defendant  Myerij 
by  his  answer,  set  forth  that 
he  was  factor  or  agent  for 
Faster;  and  that,  by  virtue 
of  some  power  or  authority 
from  Foster,  he  had  been  for 
some  time,  and  then  was,  in 
the  possession  or  receipt  of 


the  rents  and  profits  of  cham- 
bers in  Barnard's  Inn,  for 
the  use  of  Foster,  which 
chambers  were  a  part  of  the 
premises  in  question  In  the 
cause.  The  motion  was,  that 
service  of  subpoena  to  appear, 
ftc.  on  the  Defendant  Myers, 
as  agent  or  factor  for  Foster f 
might  be  deemed  good  ser- 
vice on  Foster.  And,  on 
hearing  what  was  alleged  by 
the  counsel  j^  the  Defendant 
and  the  answer  of  Myers^ 
and  what  had  been  alleged 
by  counsel  on  both  sides,-  it 
was  ordered  accordingly,— 
Reg.  Lib.  1744.  A.  fo.  491.  b. 


asn. 


RiCKCORD 

NsDRiFJr  atid 
Savage. 


WHITE  V.  WARNER. 

npHlS  was  a  motion  for  an  injunction  to  restr^  the 
'''  Defendant  from  suing  at  law  upon  the  breach  of  a 
covenant  to  keep  premises  insured  from  fire.  It  was  re- 
presented as  a  case'  of  great  hardship,  the  Plaintiff 
having  laid  out  ^S»000  in  repairs  oa  the  premises. 

LeaxAj  in  support  of  the  motion. 


April  22. 

No  relief  by 
injunction 
against  a  for- 
feiture for 
breach  of  cove- 
nant to  keep  in- 
sured. 


Sir  S.  BomUfy  and  Hart^  contra,  said  that  the  case  of 
rent  was  the  only  one  in  'which  a  court  of  equity  wiU 
Vol.  II.  Hh 
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mterftf  e  by  injunctkm  to  restraiti  proqeetUngs  at  law 
upon  a  breach  of  oorenatiL 

Beynoids  v.  PUt,  which  was  decided  by  His  Lord«* 
ship  {a\  Bnd  Rolfe  v.  HarriSj  before  the  Vice^Chan^ 
cellar  (ft),  were  mentioned  as  authorities  against  the  in- 
terference of  the  Court  in  cases  of  breach  of  covenant  to 
keep  insured. 

On  the  other  hand,  the  circumstances  of  the  present 
"case  wex^  gone  into  and  relied  upon  as  forming  a  special 
ground  for  such  interference ;  and  the  cases  of  Sanders 
T.  Pope  {c)y  and  others,  referred  to,  as  furnishing  the 
fiiode  of  effecting  the  object  upon  the  principle  of  com- 
pouation. 

7!k  LoRO  Chancellor  refiised  the  injunction.  He 
said  that  he  had  looked  carefully  into  the  cases,  and 
thought  they  did  not  bear  out  the  proposition,  which 
was  meant  to  be  inferred  from  them,  that  the  Court 
will,  in  cases  of  forfeiture  for  breach  of  covenant,  give 
relief  upon  the  principle  of  compensation.  That  the 
omission  to  insure  was  stronger  against  the  tenant  than 
the  omission  to  repair;  because,  in  the  latter  case,  the 
landlord  may,  by  exercising  due  vigilance^  see  to  the 
observance  of  the  covenant;  but,  in  the  former,  where 
the  lessee  has  undertaken  to  keep  insured,  the  landlord 
must  rely  upon  him  for  the  fulfilment  of  his  obligation. 


Injunction  refused,  (d) 

(a)  2  Pricei  206.  note. 
{b)  2  Ibid.  212.  note. 

(c)  12  Yes.  282. 

(d)  See    BracAridge     v. 
Buckley^  2Price9  Exch.  Rep. 
200.,  where  the  Court  refused    tiente. 
to    give    relief  agmn'st    the 


landlord's  right  of  re-entry, 
for  a  forfeiture  by  breach  of 
covenant  to  lay  out  a  sum  of 
money  in  repairs  within  a 
given  timei  Woody  B.  dmen- 
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^)ILL  by  a  Rector  for  an  account  of  tithes.     Plea  of 

'^^  die  Statute  (a),  supported  by  averments,  that  in 

August  J  1807f  the  benefice  being  vacant  by  the  death  of 

the  incumbent  in  Jisfy  preceding,  **  it  was  simoniacally, 

**  corruptlyt  and  against  the  form  of  the  statute^^  agreed 

between  the   Phuntiff  and  the   then   patrons   of  the 

living,  that  the  said  patrons  should  present  the  Plain- 

tifl^  in  consideratbn    that   the    Plaintiff  should,    so 

ioAg  as  he  remained  incumbent,   accept  from  them 

and  their  req>ective  lessees  or  tenants  for  the  time 

beings  the  several  yearly  sums  theremafter  mentioned, 

for  and  in  lieu,  and  in  full  satisfiiction  and  discharge,  of  patrons  of  the 

all  tithes  arising  out  of  the  several  lands  within  the    living)  to  the 

{mrish,  of  which  they  were  respectively  owners;    that 

the  Plaintiff  did,   in   consideration  of  his  beii)g  pre- 

aented  to  the  living,  and  to  the  end  that  the  patrons 


R0X*L8. 

April  2S. 
May  5« 
Answer  to  a 
Bill  by  a  Rector 
for  an  account 
of  tithes,  setting 
up  a  simoniacal 
contract,  sup- 
ported  by  evi- 
dence of  the 
contents  of  a 
letter  alleged  to 
have  been  writ- 
ten by  the  wit- 
ness (one  of  the 


PlaiAtiff,  pre- 
vious to  his  ad- 
mission to  the 
living,  contain^' 
ing  the  terms 
of  the  agreement,  which  were  afterwards  accepted,  and  the  letter, 
containing  such  acceptance,  had  been  subsequently  returned  to  the 
Plaintiff,  and  destroyed  by  him. 

On  an  objection  to  the  admissibility  of  evidence  of  the  letter  con- 
taining the  proposal,  on  the  ground  of  want  of  notice  to  the  Plaintiff 
to  produce  the  original,  hM  that  the  evidence  was  admissible,  the 
depositions  being  sufficient  notice* 

At  law,  such  evidence  would  not  be  admissible  without  notice,  be- 
cause, it  not  being  known  till  the  time  of  the  trial  what  evidence  will 
be  offered  on  either  side,  wm  corutaif  otherwise,  that  the  original  might 
not  be  produced.  But  even  at  law  notice  is  not  necessary,  where,  from 
the  nature  of  the  proceeding,  the  party  must  know  that  the  contents 
of  a  written  instrument  in  his  possession  will  come  into  question. 


(a)  31  Eliz.  c.  6.  s.  5. 
Hh  2 
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should  present  him,  agree  to  accept  the  said  yearly  sumd 
in  discharge  of  tithes ;  **  that  he  did,  by  the  said  agree- 
**  m^its,  and  by  each  of  them,  corruptly  procure  and 
*'  seek  the  smd  church  and  benefice ;  that  afterwards, 
>*  while  the  church  was  so  Tacant,  the  said  patrons 
<*  thereof  did,  in  pursuance  and  consideration  of  the  said 
^<  simoniacal  and  corrupt  agreement,  present  the  Flaiii' 
<<  to  the  said  living;  and  the  Plaintiff  was,  vpon 
**  such  presentation,  admitted  and  instituted,  tad  ao* 
«<  cordingly  afterwards  inducted  into  the  same;  that 
"  the  Plaintiff  thereby  corruptly  took  and  accepted  such 
"  benefice;"  by  reason  whereof  and  by  force  of  the 
statute^  &C.  the  Defendants  insisted,  that  the  Plaintiff 
was  a  disabled  person  in  law  to  have  and  enjoy  the 
same. 


This  plea,  coming  on  to  be  argued  (a),  was  ordered 
to  stand  for  an  answer,  with  liberty  to  except;  and  afbep- 
wards,  by  a  fiirtfaer  answer,  the  Defendants  said,  they 
had  heard  that,  before  the  Plaintiff  was  presented  to  the 
rectory,  he  agreed  with  the  patrons,  provided  he  were 
presented,  not  to  increase  the  amount  of  tlie  eomposi^ 
tions  payable  in  lieu  of  tithes  to  the  then  rector  by  the 
several  occupiers  of  land  within  the  parish,  and  that  be 
would  accept  the  same  in  lieu  and  full  satisfiurtion  there- 
of, during  the  whole  time  he  should  remain  incumbent; 
and  (in  paiticular)  that,  before  he  was  presented,  and 
as  an  inducement  to  or  consideration  for  his  being 
presented  to  the  said  living,  and  while  the  same  was 
vacant,  the  Plaintiff  agreed  with  the  patrons,  and  parti- 
cularly with  WiUiam  Wood  Watson  (one  of  tbem),  that 
he  would  not  raise  or  increase  the  compositions  that  had 
been  paid  by  them  to  the  then  late  rector,  and  would 
accept  and  take  such  compositions  during  the  whole 


(a)  Before   the    Vice- Chancellor,   July  28.   1813. 
'2  Ves.  and  B«  150. 


See 
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time  he  should  remain  incumbent ;  and  that,  in  consi- 
deration and  consequence  of  such  simoniacal  and  cor- 
rupt agreement,  he  was  presented  to  the  living;  such 
compositions  being  (as  the  Defendants  believed)  very 
much  below  the  value  of  the  tithes  in  kind  covered  by 
diem  respectively. 


1817. 


Wood 


Strickland.. 


WiUiam  Wood  Watson,  being  examined  on  the  part  of 
the  Defendants,  deposed  that,  soon  after  the  death  of 
the  last  incumbent,  the  wife  of  the  Plainti£^  by  letter, 
solicited  the  deponent  to  appoint  the  Plaintiff  to  the 
living ;  to  which  letter  the  deponent  replied,  tliat  he 
(the  deponotit)  was  only  one  of  four  patrons  of  the 
living,  and  communicated  by  letter,  written  either  to 
Mrs.  Wood  or  to  the  Plaintiff  (but  which  of  them  he 
did  not  then  recollect),  die  terms  on  which  he  (the  depo« 
nent)  would  apply  to  the  other  patrons  for  their  concur- 
rence in  admitting  the  Plaintifl^  which  (in  efiect)  were; 
that  the  Plaintiff  should  be  contented  with  the  other 
tithes  of  the  living.  The  deponent  further  said,  tliat 
the  Plaintiff  answered  this  conununication  by  letter, 
which  letter  was  to  the  effect  **  that  he  should  be  glad 
^*  to  comply  with  the  deponent's  wishes  in  all  respects.'* 
That  he  (the  deponent)  made  the  other  patrons  ac- 
quainted with  the  terms  which  he  had  submitted  to  the 
Plaintifl^  and  with  the  Plaintiff's  reply ;  that  he  had  not 
to  his  knowledge  or  belief,  in  his  custody  or  power,  any 
copy  of  the  letter  so  sent  by  him  to  the  Plaintiff  or  Mrs. 
Wood,  containmg  the  terms  of  the  Raintiff's  admission 
to  tfa^  Irving ;  and  that  the  letter  sent  by  the  Plaintiff  in 
answer  thereto,  was  (at  the  instance  of  the  Plaintiff) 
delivered  by  the  deponent  to  the  Plaintiff  shortly  before 
the  time  of  the  Plaintiff's  being  presented  (but  for  what 
purpose  in  particular  the  deponent  did  not  then  know), 
when  the  Plaintiff  immediately  threw  the  same  into  the 
fire,  and  thereby  destroyed  it. 
Hh  3 
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At  die  hearing,  aii  objection  was  taken  on  the  part  of 
the  Plaintiff  to  the  admissibility  of  this  evidence,  (at  least 
in  respect  to  the  letter  stated  to  have  been  written  by  the 
deponent  to  the  Plaintiff,)  on  the  ground  that  there  was 
no  proof  of  that  letter  having  been  lost  or  destroyed,  nor 
of  notice  given  to  the  plaintiff  to  produce  tiie  same^  and 
of  his  having  refused  to  do  so. 

To  this  it  was  answered,  that  there  is  no  mode  of 
proving  notice  at  the  hearing;  that  the  Defendant  had 
no  means  of  knowing  whether  the  letter  was  in  the 
hands  of  the  Plaintiff  or  not;  that  if  he  had  filed  a  bill 
of  discovery,  the  Plaintiff  might  have  demurred :  and 
that  it  was  not  competent  to  the  Plaintiff,  having  the 
letter  in  his  own  hands,  to  object ;  since,  if  the  contents 
given  in  evidence  differed  firom  the  real  contents  of  tlie 
letter,  it  was  his  own  fault  if  he  did  not  disprove  that 
evidence  by  the  production  of  it. 

Sir  Samuel  Ramilfy  and  Hallj  for  the  Plaintiff. 
Hart  and  Heald^  for  the  Defendants. 

The  Master  of  the  Rolls. 

Although,  in  general,  the  rules  of  evidence  are  the 
same  in  courts  of  equity  as  in  courts  of  law,  yet,  in  the 
application  of  those  rules,  diversities  must  necessarily 
arise  from  the  different  modes  of  proceeding  in  the  two 
jurisdictions.  The  grounds  on  which  secondaiy  evi- 
dence of  the  contents  of  written  instruments  is  admitted 
are  in  both  the  same ;  namely,  that  Uie  party  has  not 
the  means  of  producing  them,  because  they  are  dther 
lost  or  destroyed,  or  in  the  possession  or  power  of  the 
adverse  party.  At  lHw  it  is  not  known,  till  the  time  of 
the  trial,  what  evidence  will  be  offered  on  either  side* 
A  party,  therefore,  in  order  to  entiUe  himself  to  give 
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pait>l  evidence  of  a  writteii  docwnent,  oh  the  ground  df 
its  being  in  the  possession  of  the  adversary  ought  to  give 
him  notice  to  produce  it ;  for  otherwise^  nan  constat j  thit 
the  best  evidence  might  not  be  had  But  where^  Sxm 
the  nattireof  the  proceeding,  the  party  must  know  that 
the  contents  of  a  written  instmnient  in  hns  possession 
will  come  into  question,  it  is  not  necessary  to  give  any 
notice  for  its  production. 
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And,  therefore^  in  trover  for  a  deed  (a),  or  an  indict- 
ment for  stealing  a  bill  of  exdumge  (6),  it  lias  been  held 
that,  without  previous  notice,  parol  evidence  may  be 
given  of  the  contents  of  the  instrument 

In  this  Court,  each  party,  before  the  hearings  is  fuUy 
apprised  of  all  the  parol  evidence  that  has  been  given  on 
the  other  side. 

In  the  present  case,  the  Plamtiif  saw,  by  the  depo- 
sitions, that  the  only  evidence  of  the  corrupt  agreement 
set  up  as  a  defence  to  the  bill,  consisted  of  the  contents 
of  certain  written  communications  that  had  taken  place 
on  the  subject  of  his  presentation  to  the  living.  It  is 
impos3ible^  therefore,  that  he  could  be  taken  by  surprise^  ' 
or  could  not  be  prepared  to  produce  any  letter  that 
might  be  in  his  possession.  As  the  kind  of  notice 
given  before  a  trial  at  law  is  hot  necessary,  so  neither  is 
there  any  mode  in  which  proof  of  it  could  regularly  be 
given  at  the  hearingi* 

As  to  what  was  said  of  the  possibili^  of  the  Plaintiff's 
being  able  to  prove  the  loss  or  destruction  of  the  letter, 
and  to  show  that  its  contents  were  different  from  what 


(a)  H<m  V.  Hall,  14  East,        (b)  Aickle*n  case,  1  Leacfa, 
274.  Cr.  C.  380. 

Hh  4 
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the  witness  lias  represented  them  to  be,  itisevidaitthaly 
with  reference  to  that  object,  a  notice  would  be  altoge- 
ther nugatory,  as  it  would  not  the  more  enable  him  to 
introduce  at  the  hearing  any  evidence  of  that  descrip- 
tion. The  possibility  of  answer  or  explanation  m%ht 
be  a  good  reason  for  not  concluding  the  party  by  the 
evidence,  but  can  be  no  reason  for  shutting  out  the  evi- 
dence for  want  of  a  notice,  whicfa^  if  given,  would,  not 
have  let  in  such  answer  or  explanation.  I  do  not  see, 
therefore^  how  I  can  refuse,  to  hear  the  dq)osition  of  the 
witness  as  to  the  contents  of  a  proposal  which  must  have 
come  to  the  hands  of  the  Plainti£^  as  he  returned  an 
answer  to  it 


The  evidence  was  accordingly  admitted,  and  Che  cause 
went  on  to*be  heard;  when  His  Honour  was  fdeased  to 
order  that  the  bill  should  be  retained  for  a  twelvemonth, 
with  liber^  for  th6  Plaiuliff  to  bring  an  action;  the 
Defendants  admitting  the  presentation,  and  undertaking 
not  to  plead  the  statute  of  limitations. 

His  Honour  refused  to  give  any  directions  respecting 
the  use  to  be  made  of  the  depositions  on  the  trial  at 
law. 
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The  Dean  and  Chapter  of  CHRIST  CHURCH  v. 
SIMOND& 

A  MOTION  was  made  on  the  part  of  the  Plaintiffs, 
-^^  that  they  might  be  at  tibertyto  withdraw  their  repli- 
cation, and  to  amend  their  hill  by  introducing  certain 
passages  specified  in  the  notice  of  motion,  upon  payment 
of  costs,  and  amending  the  Defendant's  copy  of  the  bill, 
requiring  no  further  answer. 

Itie  Bill,  filed  in  HUanftstm  1814,  was  to  set  aside 
a  purchase  by  the  Defendant  firom  the  Plaintiffi,  of  the 
rectoiy.  of  Caoerskam^  on  the  ground  that  the  purchase 
was  firaiidulently  obtained;  and  the  bill  proceeded  to 
pray  that  the  indenture  of  conveyance  might  be  de- 
liyerod  np  to  be  cancelled,  and  that  the  reversion  in 
fee,  expectant  on  the  last  lease  of  the  rectory,  might  be 
conveyed  to  the  Plaintiffi  by  the  Defendant,  on  pay- 
ment back  to  him  of  his  purchase  money  with  interest. 

The  Answer  was  put  in  m  Michaelmas  term  1814. 
In  Trinity  term  1815,  the  PlaintiflS  filed  their  repli- 
Gation»  and  served  subpoenas  to  rejoin;  and  a  commission 
^  examine  witnesses  was  sealed,  but  not  executed.  In 
EoiUr  term  1816,  the  Defendant  moved  to  dismiss  the 
bill  for  want  of  prosecution,  which  motion  was  refused 
on  the  Plaintifis  undertaking  to  speed  the  cause.  In 
Michaelmas  term  1816,  the  Defendant  gave  a  rule  to 
produce  witnesses. 

The  purchase  against  which  the  Plaintiffs  by  their 
bill  sought  to  be  relieved,  was  made  so  far  back  as  die 
year  1799,'  under  the  act  for  redemption  of  the  land 


April  26. 
May  IS. 


Motion  for 
leave  to  amend, 
after  replication 
filed  and  sub. 
poenas  served, 
specifying  the 

nature  of  the 
intended 

amendments, 
and  not  requir- 
ing a  further 
answer,  refused; 
the  case  being 
that  of  a  bill 
filed  in  1814  to 
set  aside  a  pur- 
chase made  in 
1799,  for  fraud, 
inferred  from 
great  under- 
value ;  the  De- 
fendant by  his 
answer  denying 
knowledge  of 
the  value  at  the 
time  of  making 
the  purchase, 
and  the  amend* 
ments  sought 
to  be  introduced 
tending  to  fix 
him  with  the 
fact  of  such 
knowledge. 
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Christ 

Church 

v. 

SiMONDS. 


tax,  the  Defendant  being  at  that  time  lessee  of  the 
Plainti£&  of  the  rectory  in  question.  The  firaud  chaig*- 
ed  was  to  be  inferred  from  a  gross  under-valaatioD 
alleged  to  have  been  made  by  the  sunreyor  appointed 
by  the  commissionersy  ndiose  estimate  was  stated  to 
proceed  on  the  supposition  that  the  titheable  lands  of 
the  parish  consisted  of  less  than  1500  acres,  whertes 
they  amounted  in  fiiet  (o  considerably  more  than  8000; 
the  Defendant  (the  purchaser)  being  at  the  time  well 
acquainted  with  the  true  extent  and  Tabie  of  the  rec- 
tory. The  amendments  sought  to  be  intreduoed  went 
to  show  that  the  estimate  made  to  the  conmussioners 
was  transmitted  by  the  Defendant  himself  to  the  soli- 
citor for  the  Plaintiffs,  in  order  that  an  affidavit  verify- 
ing the  same  might  be  made  by  the  surveyor  and  laid 
before  the  comanissiopers ;  which  affidavit  wa^  afiei^ 
wards  laid  before  them  accordingly;  the  Defendant 
knowing  the  r^resentations  therein  contained  to  be 
false,  but  permitting  the  same  to  be  so  laid  before  the 
conmiissioners  in  order  that  ihey  might  be  deceived 
thereby;  the  Plainti£&  causing  the  same  to  be  laid  before 
them  under  a  mistake^  and  in  the  belief  of  the  correct* 
ness  of  the  estimate* 


The  qpplicatbn  was  supported  by  an  affidavit  of  the 
solicitor  to  the  Plaintiffi,  of  his.  having  ]ately»  by  acd« 
dent,  found  among  the  coUs|ge  papers  a  letter,  since 
acknowledged  by  the  Defendant  to  be  in  his  hand- 
writing, which,  if  prc|ierly  in  evidence,  in  the  causey 
would,  it  was  conoeivedy  have  fixed  him  with  the  fiall 
knowledge  of  the  value  of  the  estate^  denied  by  his 


answer. 


Belly  in  support  of  the  motion,  compared  the  pro- 
ceeding now  sought  to  be  had  to  a  bill  of  review  on  the 
discovery  of  new  matter,  which  can  only  be  brought  by 
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leave  of  the  court  pteviousiy  obtamed,  upon  an  affidavit 
that  the  new  n^atter  could  not  have  been  produced,  or  used 
by  the  party  claiming,  at  the  time  when  the  decree  was 
made  (a);  acknowledging  that  it  is  not  an  application 
to  be  granted  of  course,  for  leave  to  amend  aller  repli- 
cation filed  and  subpoenas  served;  and  that  the  party 
applying  in  such  case  b  bound  to  show  to  the  Court  the 
matter  of  the  intended  amendments^  not  necessarily  to 
be  new  matter,  but  neither  firivolotts  nor  vexatious.  He 
said  that  this  was  analogous  to  the  estaUished  practice 
not  to  difianiss  at  the  heariqg  of  a  cause  for  want  of  par* 
ties,  but  to  permit  it  to  stand  over  for  the  purpose  of 
introducing  them  by  amendment. 


1817. 


The  Dean  and 

Chapter  of 

Christ 

Church 

SiMOVDS. 


Sir  Samud  Romill^  and  Homcj  resisted  the  application, 
on  the  grounds  that  the  matter  sought  to  be  introduced 
was  not  properly  new  matter ;  and  that  it  was  of  such 
a  juiture  as  necessarily  to  call  for  a  further  answer  firom 
the  Defendant. 

The  Lord  Chanceixoiu 

I  conceive  this  to  be  a  motion  of  great  importance. 
There  is  nothing  in  the  case  upon  which  a  bill  of  review 
could  be  .founded,  supposing  a  decree  had  been  made 
against  the  Plaintiffi;  because  it  is  necessary  that,  where 
an  ecclesiastical  body  has  to  sell  an  estate  foKiisdemp- 
tion  of  the  land  tax,  there  should  be  a  statement  madle 
by  both  parties,  and  a  valuation.  The  Plfuntiffi  say, 
they  want  these  new  charges  to  be  introduced,  because 
not  so  put  in  issue  upon  the  present  record  as  to  be 
given  in  evidence.  The  Ddbidant  insists,  on  the  con- 
trary, that  the  case  on  the  record  is  already  sufficiently 
at  issue;  and  the  new  matter  sought  to  be  introduced  is 
such  as  necessarily  to  require  an  answer  on  his  part. 


(a)  Mitf.  78- 
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thus  making  a  case  different  from  that  on  the  reconf. 
It  is  impossible  to  look  at  the  pleadings,  and  not  Uy 
find  that  these  amendments  do  require  an  answer  on  the 
part  of  the  Defendant  The  case  on  the  record  is,  that 
the  Defendant,  being  a  lessee  of  the  rectory,  entered  into 
an  agreement  for  the  purchase  under  the  act  for  re- 
demption of  the  land  tax.  The  commissioners,  under 
that  act,  require  a  survey  and  valuation  to  be  annexed 
to  the  memorial,  which  constitutes  in  fiict  the  contract 
for  the  purchase.  This  amounts,  in  substance,  to  a 
representation  on  the  part  both  of  the  vendors  atad' 
of  the  purchaser.  As  the  case  stands  on  the  record,  it 
is  impossible  to  infer  fraud  on  the  part  of  the  purchaser. 
All  that  it  amounts  to  is  a  case  in  which  the  parties, 
whether  from  negligence  or  otherwise,  at  the  time  of 
the  purchase,  were  ignorant  of  the  real  value  of  the 
estate.  The  object  of  the  proposed  amendments  is  to 
diarge  the  Defendant  with  having  made  an  actual  mis- 
representation to  the  surveyor,  upon  which  his  valuation 
was  founded.  This  is  therefore  to  fnake  a  new  case ; 
and  it  becomes  a  serious  question,  whether,  after  a 
cause  has  been  depending  ever  since  the  year  1814,  the 
Plainti&  are  now  at  liberty  to  amend  their  bill  by 
makmg  an  entirely  difierent  case,  upcm  grounds  which, 
though  some  may  come  under  the  description  of  new 
matterfur  fO'e,  many  of  them,  within  their  knowledge  a% 
the  time  the  suit  was  instituted. 


Matf  13. 


7^  Lord  Chancellor. 

This  is  the  case  of  die  purchase  of  an  advowson 
under  circumstances  which  oblige  me  to  say,  that  the 
College  thou^t  it  was  making  a  reasonable  and  proper 
agreement,  and  from  which  I  should  not  be  justified  (as 
the  record  now  stands)  in  inferring  that  the  Defendant 
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\\i\e  purchaser)  knew  he  was  making  an  unreasonable 
and  improper  one.  If  I  were  to  make  any  inference  in 
this  ease,  from  the  circumstances  on  the  record^  it  would 
be  only  that,  with  reference  to  quantity,  the  value  of  the 
estate  had  been  prodigiously  under-rated; — that  the 
commissioners  misunderstood  the  subject  with  the  care 
of  whidi  they  were  entrusted  by  the  legislature. 


1817. 

The  Dean  and 

Chapter  of 

Chbxst 

Church  . 

v.. 

SlMONDS. 


The  question  is,  whether,  in  the  case  of  a  bill  filed  so 
many  years  after  the  purchase  was  completed,  and  on  a 
inotion  made,  in  the  present  stage  of  the  cause,  for  leave 
to  amend,  by  introducing  new  matter,  upon  an  all^a-  . 
tion  that  the  proposed  amendments  do  not  require  any 
answer,  but  which  are  of  such  a  nature  as  evidently  to 
require  an  answer;  the  matter  of  the  amendments  con«<» 
sisting  of  the  allegation  of  &ct0  which  it  is  impossible 
should  have  beeh  unknown  to  the  Flaintifl^  at  the  time 
of  the  biU  filed,  or  which^  with  due  diligence,  they 
might  then  have  discovered;  such  a  motion  ought,  or 
ought  not  to  be  granted.  And  1  find  myself  placed  by 
it  in  this  situation  —  either  I  must  refuse  a  motion,  by 
the  refiisal  of  which  I  shall  (according  to  the  repre- 
sentation made  by  one  of  the  parties)  shut  out  some 
material  circumstances  as  not  being  put  in  issue  on  the 
record;  or  else  I  must,  by  granting  the  motion,  do  that 
which'  amounts  to  saying  that,  twelve  years  after  such 
dealing  as  that  between  the  parties,  one  of  them  may  file 
his  bill  to  set  aside  the  transaction,  and,  four  years  after 
that,  may  come  here,  as  of  course,  to  introduce,  by  way 
of  amendment,  matter  which,  when  introduced,  will 
make  his  suit  substantially  a  new  suit  I  must  either  do 
this,  or  I  must  put  it  to  the  College  to  file  a  new  bill. 
There  is  no  excuse  for  the  delay  which  has  taken  place, 
and  I  am  afiraid  to  establish  a  precedent  in  this  case. 
When,  therefore,  it  comes  to  that,  I  think  it  just  that 
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the  Defendant  should  have  the  dioice  either  to  waive 
his  objection  in  point  of  foim,  or  oblige  the  Plain* 
tiffi  to  commence  proceedings  afresh.  Consequently, 
I  shall  not  make  the  order  unless  the  Defendant  con- 
sents. 

[The  Defendant  not  consenting,  the  motion  was  re* 
fused,  witli  costs.] 


June  6. 

Neexeat  obtain^ 
ed  on  the  filing 
ofthebill,  dis- 
charged,  on  the 
ground  that  the 
Defendant  had 
been  previously 
arrested  at  the 
suit  of  the 
Haintiffforthe 
same  debt,  and 
discharged. 

Qn.  If  the 
writ  could  be 
supported  on 
affidavit  of  a 
sum  alleged  to 
be  due  under 
an  agreement, 
the  specific  per- 
formance of 
which  is  resisted 
on  the  part  of  the  Defendant  ? 


RAYNES   V.  WYSE* 

ri^HE  Bill  was  for  the  specific  perfonnance  of  atl 
'^  agreement,  by  the  Defendant,  for  the  purchase  of 
an  estate  from  the  Plaintiff  for  £8600^  of  which  j£8000 
was  to  be  paid  on  the  20th  of  September,  1814,  and  the 
remainder  at  the  expiration  of  ten  years,  to  continue  in 
(he  mean  time  as  a  charge  upon  the  premises;  and  it 
also  prayed  a  ne  exeat*  The  Defendant  had  entered  into 
possession,  and  contracted  for  the  sale  of  parts  of  the 
estate,  under  the  agreement,  subsequently  to  which  he  re* 
fused  to  complete  the  purchase^  on  the  ground  that  the 
Plaintiff  could  not  make  a  good  title. 

On  the  7th  of  October^  1815,  the  Defendant  waa 
arrested  at  the  suit  of  the  Plaintiff,  by  virtue  of  a  writ 
issued  out  of  the  Court  of  Common  Pleas,  and  put  in 
bail  for  the  sum  of  j^6000,  being  double  the  amount  of 
the  debt  sworn  to,  which  bail  was  afterwards  discharged, 
the  Plaintiff  having  discontinued  his  suit. 
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On  the  10th  of  October^  1815,  the  Defendant  was 
again  arrested  on  a  writ  of  ne  exeat  regno^  obtained  by 
the  Plaintiff  on  an  ex  parte  implication  upon  the  filing 
of  the  bill,  until  he  should  find  security  for  j^OOO  not 
to  go  beyond  seas,  which  securi^  he  obtained  upon 
giving  his  bond  of  indenmity. 

The  Defendant  afterwards  put  in  hb  Answer,  to  which 
a  replication  was  filed,  and  the  cause  set  down  for 
hearing. 

A  motion  was  now  made  on  the  part  of  the  Defendant, 
that  the  writ  of  tie  exeat  might  be  dischurged,  and  the 
bail  taken  thereon  exonerated;  and  this  motion  was 
supported  by  an  aflBdavit  of  the  above  iacts,  and  that  the 
Defendant  had  no  intention  of  quitting  the  realm  or 
going  beyond  seas. 

Sir  Samuel  RomiUy^  in  support  of  tlie  motion. 

J^  Martin^  contra. 


1817. 
Raykes 

V. 
WviK. 


TTie  Lord  Chancellor  asked  whether  any  case  had 
been  found  in  which  a  ne  exeathdA  been  maintained  upon 
an  agreement,  before  it  has  been  shewn  that  the  Plaintiff 
is  entitled  to  a  specific  performance  ? 

No  case  was  produced;  and  the  previous  arrest  of  the 
Defendant,  upon  the  action  at  law,  was  insisted  upon 
ah  additional  reason  against  the  ne  exeat. 


as 


The  Lord  Chancellor  thought  the  last  objection 
&tal.  He  said,  if  a  man  was  once  arrested,  and  after- 
wards discharged  by  the  Plaintiff,  he  could  never  again 
be  arrested  for  the  same  debt.  That  this,  at  least, 
used  to  be  the  rule  at  law,    and  he  was  not    aware 
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that  it  had  been  altered.  The  writ  of  ne^  exeat  was 
in  the  nature  of  an  arrest^  and  therefore  the  same  rule 
applied. 

.  The  writ  was  discharged  accordingly. 


April  2d. 


BRUCE  D.  WEBB  and  Othefs. 


Motion  to 
discharge  an 
order  for  an  In- 
junction, and  to 
set  aside  an 
Attachment  on 
which  the  In- 
junction had 
issued)  refused; 
the  answer 
having  been 
sworn  on  the 
evening  before, 
but  not  filed  un- 
til after,  the  In- 
junction issued. 

A  Plaintiff  is 
eptitled  to  the 
common  In- 
junction imme- 
diately on  the 
Attachment 
issued. 


TTTOTION,  by  Hartj  for  the  Defendant  Wehb,  that 
-^-^  ah  Order,  whidi  had  been  obtained  on  the  23d 
instant,  ibr  an  injunction  on  an  attachment  for  want  of 
answer,  might  be  discharged,  and  the  injunction  dis- 
solved ;  and  that  the  attachment  might  in  like  maimer 
be  discharged ;  the  answer  having  dnce  oome  in.  The 
circumstances  were,  that  on  the  22d,  at  six  o'clock  in  the 
evening,  the  answer  was  sworn  at  the  Master's  house, 
and  there  left,  the  clerk  of  the  public  office  being  in- 
formed of  it.  At  ten  o'clock  in  the  morning  of  the  ^Sd^ 
the  Plaintiff's  solicitors  caused  their  clerk  in  court  to 
make  inquiry  whether  the  answer  was  filed;  and,  at 
eleven  o'clock  in  the  same  morning,  were  informed  that 
it  Was  not  then  on  the  file.  Immediately  afterwards  they 
sent  instructions  to  the  Plaintiff's  counsel  to  move  for 
an  injimction,  (the  Defendaut  being  in  contempt  to  an 
attachment,)  which  was  done  at  the  sitting  of  the  Courts 
it  being  die  first  day  of  term,  and  the  order  obtained 
accordingly,  upon  which  the  injunction  issued.  At  bne 
o'clock,  the  PlaintifPs  solicitors  received  a  note  firom  die 
Defendant^ s  solicitors,  informing  them  of  the  above  cir- 
cumstances, and  that  the  delay  in  filing  the  answer  arose 
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from  the  Master  bdng  from  home  when  the  clerk  in  the 
public  office  called  for  the  answer,  but  that  it  would 
then  be  put  on  the  file  within  a  few  minutes. 

Weiherdl  and  Comienajf^  for  the  Plamtiff,  insisted 
that  the,  answer  not  being  actually  on  the  file,  when  the 
injunction  was  moved  for,  the  order  was  strictly  regular. 
That  for  such  a  purpose,  an  answer,  although  sworn, 
and  in  the  Master's  office,  is  hot  Xo  be  considered  as  an 
answer  until  it  is  of  record. 

The  Lord  Chanceulor. 

The  practice  is,  that,  after  an  answer  is  sworn,  the 
Master  will  not  part  with  it  out  of  his  hands  except  to 
the  clerk  of  the  public  office ;  and  it  was  owing  to  this 
not  hating  been  done  in  time  that  the  answer  was  not 
on  the  file  previous  to  the  order  for  the  injunction.  Iii 
the  case  of  King  v.  Harrison^  in  1810^  I  myself  made 
the  drde!r  that,  the  instant  an  attachment  is  issued,  the 
Pkintifr  is  entitled  to  his  injunction,  although  in  thai 
case  the  answer  had  come  in  the  evening  before  the  in- 
junction was  moved  for. 

The  motion  was  accordingly  refiised,  but  withoui 
costs;  Hia  Lordship  adding,  however,  that  from  this 
time  forward,  the  practice  is  to  be  considered  as  esta- 
blish^ 

Afterwards,  on  the  same  day,  the  counsel  for  the  De- 
fendant moved  for,  and  obtained,  the  usual  order  nisi 
for  dusolving  the  injunction.  Qi) 

(a)  Reg^Lib.  1816.  A.  fo.  752.  887. 


.1817.. 
Brucs 


Vol.  IL 
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May  10. 

The  common 
Injunction  har- 
ing  been  dis- 
solved upon  the 
coming  in  of  the 
answer,  and  the 
Bill  bemg  sub* 
sequently 
amended,  the 
Injunction  was 
revived  upon 
special  applica- 
tion,  supported 
by  affidavit  of 
the  facts  stated 
by  way  of 
amendment,  the 
Defendant  be- 
ing in  de&ult 
(though  not  in 
contempt)  for 
not  answerhq; 
the  amended 
BiU. 


VIPAN  V.  MORTLOCK. 

npHE  Plaintiff  had  obtained  the  common  injunction 
•^  to  stay  proceedings  at  law  upon  an  attachment  for 
want  of  answer.  Upon  the  answer  bdng  pot  m^  the 
injunction  was  dissolved^  no  cause  being  shown  agpanat 
it.  The  Plaintiff  afterwards  amended  his  bill;  and  the 
Defendant,  having  in  the  mean  time  obtained  a  ver- 
dict, the  Plaintiff  now  moved  spedaUy  finr  an  in-- 
junction  to  restrain  him  from  taking  out  execution^ 
upon  an  a£Sdavit  of  the  material  fiu:t$  stated  in  the  hill 
by  way  of  amendment  The  Defendant  was  in  defimlt 
for  not  answering  the  amended  bill,  but  no  attachmeni 
had  issued. 

Sir  Samuel  Eomilly  and  Newlandf  in  support  of  the 
motion,  cited  James  v.  Dawnes.  (a) 

Girdlestone  opposed  the  motion,  on  the  ground  thai 
the  injunction  could  not  be  granted  until  the  Defendant 
was  actually  in  contempt ;  and  that  he  was  not  in  oon-> 
tempt  until  an  attachment  had  issued. 

The  LoRB  Chancellor  held,  that  it  was  enon^ 
if  the  Defendant  was  in  de&ult  for  not  answerin(|^ 
although  not  actually  in  contempt;  and  accordingly 
:  the  motion. 


June  91.  The  Defendant,   having  pat  in  his  answer  to  the 

The  Defend-    amended  bill,  now  moved,  upon  notice,  to  dissolve  this 
ant  having  put 

(a)  18  Vcb.  522. 
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injunction  absolutely  in  the  first  instance,  ailing,  as  a 
ground  fer  the  application,  that  the  injunction  sought 
to  be  dissolyed  was  not  the  common  Injunction  tot  want 
of  an  answer,  but  a  special  injunction.  This  was  op- 
posed, on  die  ground  that  the  answer  put  in  was  ex- 
cepted to  for  insufficiency. 

Sir  &  Romilfy  and  Newland  shewed  the  exceptions 
for  cause. 

This  is  not  a  new  injunction,  but  the  old  order  re- 
vived, and  it  is  in  terms  to  be  continued  until  the  De- 
fendant shall  have  Jidfy  answered  the  amendments,  or 
until  further  onler.  It  cannot  be  ascertained  whether 
these  terms  have  been  complied  with  except  upon  a 
reference  to  the  Master;  and  the  practice  is  that  an  an* 
swer  to  which  exceptions  have  been  taken  is  presumed 

Co  be  insufficient  till  reported  sufficient 

I 

Hari  and  QirdlesUme^  in  support  of  the  motion. 

This  is  alleged  to  be  a  mere  question  of  practice,  and 
as  such,  it  is  entirely  new.  Hie  terms  of  the  common 
injunction  are  ^<  till  answer,  and  further  order,''  and 
there  must  be  some  substantial  reason  for  the  diflerence 
in  the  form  of  the  present.  That  it  is  not  the  old  order 
revived,  but  an  entirely  new  injunction,  appears  from  the 
case  cited  on  the  former  occasion,  {a)  At  the  same  tim^ 
we  admit  that  there  is  no  case  to  be  found  exactly  similar 
to  the  present,  the  order  itself  being  of  very  rait  occurs 
rence. 

Sir  &  jBoMf%  in  reply. 

Whether  this  is  the  comm<Mi,  or  a  special  injunction, 
does  not  depend  on  the  use  of  the  word  ^  and**  or 
^<  or'*  in  the  terms  of  the  order,  but  on  the  circum- 


1817. 

ViPAK 

o. 
MORTLOCK. 

in  his  answer  to 
the  amended 
bill,  which  an- 
swer was  ex- 
cepted to,  mo- 
tion to  dissolve 
the  injunction 
absolutely  in 
the  first  in- 
stance refused, 
the  Court  being 
unable  to  judge 
except  upon  re- 
ference to  the 
Master,  whe- 
ther the  answer 
is  a  sufficient 
answer. 


(a)  James  v.  DomneSi  18  Ves.  522. 
t^  2 
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y'  of  the  present  moticxi  shews  the  grounds,  upon  which 

p.  alone  the  Defendant  supposes  that  he  can  have  a  right 

MoRTLocK.       to  get  the  injunction  dissohed.    It  is,  «<  the  Defendant 

hayingyii%  answered.''  When  it  has  been  once  decided^ 

as  in  Jamez  v.  Ikfwnes\a\  and  Edwards  v.  Edwards  (6), 

that  the  Plaintiff  is  endded  to  an  injunction  of  this 

kind,  it  must  follow  that  he  is  placed  in  exacdy  the 

iSame  situation  as  the  common  injunction  would  have 

placed  him  in.    Bagster  v.  Walker,  (c) 

Hart^  on  the  other  side^  referred  to  Trovers  t.  Lord 
SUsffbi'd.{d) 

The  Lord  Chancellor. 

This  is  the  first  time  that  I  recollect  such  a  question 
to  have  been  agitated. 

The  Motion  bebg  to  dissolve  the  injunction,  I  must 
take  it  that  the  injunction  itself  was  properly  granted. 
In  the  common  case,  such  an  injunction  may  fi'equentiy 
eaqpose  a  Defendant  tp  much  inconvenience,  but  the 
question  is,  whether  it  is  not  better  that  some  mischief 
should  be  endured  in  particular  instances,  than  that  the 
practice  of  the  Court  should  be  departed  fix>m.  It  is 
dear,  on  the  other  hand,  that  a  party  having  no  real 
defence  either  of  law  or  equity,  may  firame  a  plausible 
case  by  way  of  answer,  and  then  come  into  the  Court 
with  an  assertion  that  he  has  fully  answered,  in  order 
to  procure  the  injunction  to  be  dissolved.  The  Court 
itself  has  not  the  means  of  judging  whether  the  assertion 

{a)  18  Yes.  522.  Lady  Markham  v.  Dickemont 
(b)  2  Dick.  755.  1  Ves.  j.  30.  Bliss  v.  Bas- 
ic) 1  Dick.  109.  catoen,  2Vcs.&B.  101.  Anon, 
(d)  2  Ves.  14.  See  also    3  Adc.  69i. 
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is  true,  and  can  only  ascertain  the  fact  by  a  reference. 
It  is  on  this  ground,  that  upon  an  order  to  dissolve  the 
injunction,  unless  cause  shewn,  the  Court  allows  excep- 
tions to  be  shewn  for  cause,  and  that,  even  where  no 
exceptions  are  actually  on  the  file,  upon  the  Plainti& 
undertaking  to  file  them  immediately.  Then,  if  upon 
a  reference  to.  the  Master,  the  imswer  is  reported  suf- 
ficient, the  injunction  is  ipso  facto  gone^  and  I  do  not 
conceive  that  an  exception  to  the  Master's  report  would 
uphold  it.       / 


1817. 

ViPAH 

V. 

MOATI'OCK. 


In  this  case,  I  think  it  was  competent  for  the  De* 
fendant  to  have  moved  before  answer  to  dissolve  tbe 
injunction,  upon  affidavit  in  r^ly  to  that  upon  which 
the  injunction  was  granted ;  and  I  also  think  —  but  I 
do  not  decide,  because  there  is  no  necessity  for  deciding 
it  —  that  he  might,  upon  such  affidavit,  have  shewn  as 
cause  for  dissolving  the  injunctien,  that  the  matter  in- 
trbduced  by  way  of  amendment  was  in  the  knowledge 
of  the  Plamti£P  at  the  time  when  l^e  filed  his  origvial 
bill  In  this  case,  also^  the  terms  in  which  tiie  injiuic- 
tion  is  granted  are  **  until  answer  or  fiirther  order^'* 
which  differ  fix>m  the  terms  of  tiie  common  injunction^ 
that  being  (as  I  apprehend)  ''  until  answer  and  fiirther 
'*  order."  But,  as  the  Defendant  has  chosen  to  em- 
brace the  alternative,  and  rely  upon  his  answer  alone^ 
he  puts  the  Court  in  the  same  situation  as  it  stood  in 
with  respect  to  his  answer  to  the  original  bill;  it  being 
clear,  fix>m  the  cases  cited,  that  the  Court,  in  those  cases» 
considered  it  not  as  »  new  injunction,  but  as  the  dd  in- 
junction revived.  Then  it  comes  to  the  question,  Ae- 
ther answer  is  sufficient  or  not,  and  this  is  a  point  which 
the  Court  cannot  decide  without  a  reference  to  the 
Master. 


Thefonnor 
the  commonin^ 
junction  on  an 
attachment  is  ' 
until  answefMNf 
fiirther  order: 

SeeHarr. 
Cha.Pract. 
voL  ii.  p.  SOS. 
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May^. 


MARY  TERREWEST,  Widow,  and  J.  T.  TERRE- 
WEST,  (on  Behalf  of  themselTes  and  all  other  the 
Creditors  of  WATSON,  Deceased,  who  shall  come 
in  and  contribute,  &c«)        -        -        Plaintiffs; 


AND 


ROBERT  FEATHERBY,  and  Others, 

Defendants. 


Injunction  after 
8  decree  to  ac* 
count,  to  re- 
strain  a  creditor 
firom  proceed- 
ing at  law  upon 
a  yerdict  which 
would  entitle 
him  toajttdg^ 
ment  de  banit 
propriit  against 
to  exeeutof ; 
vefiised* 
la  casea  where 
theiipiOBlionia 
granted,  it  nay: 
be.  obtained  tm: 
the  application 
of  the  Plaintiff 
ineqttitjatwisU 
as  of  the  exe- 
cutor. See  note. 


TWiHlS  was '  a  motion,  on  behalf  of  the  Defendant 
''^  Featherhf^  executor  of  Watson^  deceased,  fer  an  in- 
juncUori  to  restrain  a  HaintifFat  law  from  proceeding  to 
take  out  execution  in  an  action  against  the  Defend- 
ants,'idler  a  decree  to  account  in  a  creditor's  suit^ 
according  to  the  practice  laid  down  in  Douglas  ▼•  Pax^ 
^.  (a) 

^  Tb^  action  WAS  OGnmmnced  in  TVifiii^  term,  1815, 
fipon  a;  bond  emered  into  bj  the  testator,  dated  the  19th 
of  September  1798,  for  ^1600.  The  Defendant  (the 
executor)  in  HUatyterm^  1816,  pleaded  Non  est Jiicfum 
and  Plene  administravii ;  upon  both  which  pleas  issue 
was  joined,  and  the  -cause  was  tried  at  the  last  assizes, 
when  a  venfict  was  entered  for  the  Plaintiffat  law.  The 
decree  to  account  had  only  just  been  obtained  at  the 
time  of  making  the  motion. 

. .  B^ftbeTf  m  aqnoiort  of  the  motion. 

Cooief  for  the  Plaintiff  at  law,  opposed  the  motion, 
and  cited  a  late  case  of  Brook  v.  Skinner  (&),  in  which 
xiieljord  Chancellor  had  refused  a  similar  application; 


(a)  8  Ves.  52a 


(b)  2d  Apnly  1816.   See  post. 
note  at  the  end  of  this  case. 
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tod  FaTrY.Neamum{a\  in  order  to  shew  what  judg-  ^^|i« 

tndnt  the  PlainlifFat  law  was  entitled  to ;  viz.  de  bonis  Tes-       ^   ■y  ■/ 

taioris,  ei  si  nan  depropriis^  and  costs,  de  bonis  propiis  Terrbwsst 

in  the  first  instance.  Fkathihby. 

.  The  Loiuk  CHASPGmxm.  {b) 

The  Court  has  never  interfered  in  the  maimer,  now 
sought  for  upon  a  judgment  de  bonis  prqpriis.  Is  the 
creditcN!  who  has  obtained  soch  a  jot^paent  ta>  be  left  to 
come  in  pari  passu  with  the  rest  6f  the  creditors  ?  His 
judgment  would  be  of  no  service  to  him^  if  he  were 
delayed  by  a  suit  here  until  it  could  be  ascertained  whe» 
ther  there  are  assets  of  the  testator  to  answer  his 
demands.;  which  mi^t  not  be  till  ftlter  all  chtface  of 
reoovcfiiig.  agunst  the  eKccutor  de  boms  propriis  is 
entirely  gone. 

I£s  Lordship  added  that>  if  he  should  say  nothing 
more  about  the  ca9e^  it  must  be  considered  that  he  had 
veftised  the  i^nnetioii;  and  thai  it  was  better^  in  such 
cases,  to  put  die  eaiecutor  on  die  necessity  of  actii^ 
properly  in  defending  the  action. 

The  case  was  not  mentioned  agfup. 

(a)  4  T.  R.  621.  (b)  Ex  relatione. 


The  case  of  Brook  y.  Sitmner  was  that  of  a  similar  applica- 
tion to  restrain  a  creditor  after  a  decree,  from  proceeding  at 
law,  in  an  action  to  which  the  executor  had  pleaded  Plene 
administravU  uUrh  isufficient  to  pay  certain  specified  debts  of 
a  higher  nature. 

Sir  S.  RomiUy^  upon  a  motion  to  discharge  an  order  for 

an  injunction    which  had   been    obtained,    said,  that  in 

such  a  case  the  Plaintiff  at  hra%  if  hefUsified  the  plea,  would 

be  entitled  to  a  judgment  de  bonis  propriis  ;  and  therefore 

Ii4 
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Terrewe&t 
Featiierby. 


that  the  Court  would  not  restrain  bim;  and  he.jrdEened  ta 
a  case  in  which  the  Court  had,  a  few  days  before*  refused  a 
similar  motion;  the  creditors  having  obtaio^ d  a  judgment  at 
bw. 

Leach  and  Parker^  contr2»  insisted  that  its  being  a  decree 
by  consent  was  no  objection  to  the  f^j^Ucation;  but  admitted 
that,  if  the  executor  had  pleaded  a  false  plea,  the  creditor 
had  a  light  to  try  it  Rt  law. 

3%tf  Lord  CMAHCRLtoit  said*  Aat  if  the  Plafaitiffat  law 
recovered,  a  jadgmeni  de  ianisieiiaiom^  he  would  not  sulier 
execution  to  be  taken  out  on  such  judgment ;  but  that  if  he 
recovered  ie  bonis  propriis  this  Court  could  not  restrain  the 
Execution ;  and  the  order  was  discharged. 

Jn  Dyer  v.  KeartUy  (a\  tiie  ease  was,  that  on  die  16di  of 
Aprils  1816,  the  Plaintiff  had  obtained  the  usual  decree  in 
a  creditor's  suit  against  the  executors ;  an  action  bei^g  dien 
commenced  against  them  by  another  creditor,  to  which  the 
executors  had  .obtained  time  to  plead,  and,  after  the  decree. 
Suffered  judgment  to  go  by  default:  The  Plaintiff  in  equity 
moved  for  an  injunction  to  restrain 'the  Plaintiff  at  law  from 
taking  out  esieculion,  aifd  his  motiott  ^as  8apt>orted  by  the 
usual  affidavit  of  tb^  executors  with  respect  to  the  Mate  of 
the  funds. 

XHooke,  in  support  <^f  the  motion. 

Settf  oontrii,  said  that  the  executor,  by  obtaining  time  to 
plead,  and  suffisring  judgment  to  go  by  default,  had  made 
himself  personally  liable  for  the  debts,  and  cited  a  case  at 
the  Rolls  (the  name  of  which  was  not  mentioned)  where  the 
executor  having  pleaded  a  false  plea,  the  CourCliad refused 
the  application. 

Cookef  in  reply,  insisted  that  that  case  was  not  applicable 
to  the  present  where  judgment  had  been  suffered  to  go  by 
default. 


a    Map  4.  1816.    Reg.  Lib.  A.  fo.  165. 
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.  The  Lord  Chamcxiloii  said,  the  executor's  sulBsriiig 
Judgment  to  go  by  default,  was  no  more  than  his  saying  that 
he  was  ready  to  do  whatever  a  court  of  law  or  equity  might 
thihk  proper ;  and  granted  the  injunction ;  the  Plaintiff  at 
law  to  haVe  his  costs  of  the  action  up  to  the  time  when  he 
had  nottca  of  the  decree,  to  be  paid  out  of  the  assets  of  the 


It  appears  by  th^  above  that  this  injunction  may  be  ob- 
tained upon  the  application  of  the  Plaintiff  in  equity  as  well 
as  of  the  executor  himself.  A  similar  ordei^  was  made  on 
the  Plaiiitiff^s  applicalMHi  ia  a  case  of  Coxr^  Ktngy  1st  Feb. 


1817. 

TiUlRSWEST 

Fbathbrby. 


THOMAS  JACKSON 


Plaintiff  ; 


June  14. 


AND 


Sir  B.  HOBHOUSE,  JOHN  H.  MOGGRIDGE, 
RICHARD  PERKINS,  GEORGE  COX,  and 
MARY,  his  Wife,  (out  of  the  Jurisdiction,)  and 
JOHN  LEEKE         -         -         Defendants. 

WE  Defendant  Mary  Cox  being  entitled  to  the  sum      Settlement  by 
of  ^000  under  the  will  of  Smnuri  ikaie  (her   ^  husband  of 
I  money,  in  trust 

to  pay  the  inte- 
rest to  ihe  wife  during  her  life,  with  a  proviso  against  anticipation.  The 
litttband  joins  with  a  surety  in  a  covenant  to  pay  an  annuity,  secured  by 
an  assifirnroent  by  the  wife  of  the  interest  to  become  due,  and  of  the 
principal  sum  in  the  event  of  there  being  no  children  of  the  marriage. 
Held|  the  surety  not  entitled  to  any  reaoedy  in  equi^  under  the  assign-^ 
ment  in  reqpect  of  his  payment  of  the  arrears  of  the  annuity  recovered 
against  him  by  an  action  upon  the  covenant,  although  he  had  no  notice 
of  the  proviso  against  anticipation  in  the  settlement ;  a  charge  of  frau- 
dulent concealment  not  being  sufficiently  established.  And  evenif  ftaud 
had  been  fully  made  out  against  the  wife,  it  seems  that  it  would  not  be 
sufiScient  to  support  the  assignment,  which  would  be  to  give  her  a 
power  of  alienation  against  the  btention  of  the  settlor. 
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late  husbiind,)  dT  whldi  will  tfie  Deftficlaiits  ItMumu^ 
Mc^gridgBf  and  Pertins  were  executors,  by  a  settle^ 
ment  made  subsequent  to  her  marriage  with  the 
Defendant  G^ge  Caxy  this  sum  was  aasigned  to  the 
exscutors^  upm  tmst  lo  pennit  the  wife  to  veteive  die 
interest  during  her  life  to  her  separate  use,  and  afijer 
her  death,  in  case  her  husband  should  survive  her,  upon 
trust  to  pay  the  same  to  him  during  his  life,  and  after 
the  decease  pf  the  survivor  in  trust  for  the  chQdren  of 
the  marriage^  and  ia  case  there  sbovld  be  no  dbddnn» 
then  for  the  survivor,  his  or  her  executors,  &c.  The 
settlement  contuned  a  proviso  against  the  wife  assign* 
uig  or  otherwise  disposing  of  the  interest  of  the  said 
sum  in  any  mode  of  anticipation. 

Cox  and  his  wife  being  afterwards  desiroua  to  raise 
money  by  way  of  annuity,  and  the  Defendant  Leeke 
having  agreed  to  purchase  of  them  an  annuity,  to  be 
secured  on  the  ^6600,  provided  some  person  to  be  ap- 
proved of  by  him  would  join  with  him  in  covenanting 
fer  the  payment,  they  appfied  to  the  Plaintift*,  who 
agreed  to  join  tliem  accordingly,  and  by  indenture 
dated  the  S9th  of  J%,  1818^  to  vriiidi  dw  Phdntiff  wtas 
a  partyt  it  vias  witnessed  thal^  xa  pursusaioa  of  sudi 
agreement,  and  for  the  considerations  therein  mentiooedy 
Cox  and  the  Plaintiff  covenanted  with  Leeke  fefr  pay* 
ment  to  him  of  the  annuity  of  j£l5d,  during  the  joint 
lives  of  Cox  and  his  wife,  and  the  lifeof  the  svorvivor^ 
Mmy  Gmt,  the  wife,  appomting  that  the  Defendants 
(the  trustees  in  the  settlement)  should  pay  and  apply  the 
yeariy  interest  of  the  ^£6000  during  her  life  to  Ledee^ 
upon  the  trusts  thereinafter  mentioned.  And  Cox  and 
his  wife  thereby  bargained  and  sold  to  Leeke  the  said 
yearly  interest  during  their  respective  lives,  and  the 
principal  sum  to  which  the  survivor  would  be  entitled 
in  the  event  of  there  being  no  issue  of  the  marriage : 
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upon  tntst,'  in  the  first  place,  to  pay  hims^  {Leejte) 
the  sud  annuity^  and  subject  thereto  upon  tlie  trusts  of  ^ 
the  settlement. 

Notice^of  this  assignment  waa  given  to  the  executors, 
and  the  annuity  Was  paid  up  to  the  29th  of  October^ 
181S,  only,  since  which  time  no  fiirther^pajrments  w^re 
made,  and  the  Defendant  Leeke  brought  his  action 
against  the  Plaintiff  iqpoli  the  covenant,  and  recovered 
against  him  ihe  sum  of  ^356  for  arrears  of  the  annuity 
and  costs. 


1817. 
Jackson 

V. 
HOBHOUSB. 


.The  Plaintiff  by  his  bill  representix^  that  the  proviso 
in  the  settlemrat  against  assigning  by  way  of  anticipation 
had  been  concealed  firpm  his  knowledge  previous  to  his 
becoming  a  party  to  the  deed  of  assignment  (he  having 
been  induced  to  enter  into  the  covoiant  therein  con- 
tained by  an  opinion  of  coonsd  taken  upon  an. abstract 
in.  whick no  motion  was  made  of  the  proviso^  an^  |)i0. 
deed  of  assignment  itself  onutting  to  state  it};;  moreo^ 
charging  the  Defendant  Mrs.  Cox  with  being  privy  to 
such  fraudulent  misrepresentation  and  concealment; 
prayed  an  acoount  of  what  had  accrued  du^  on  the 
jeSQOO  since  the  date  <^  the  indenture  of  the  S9th  of 
JJM^  1819,  «d  that  the  Defendants  Cox  and  his  wifts, 
(who  were  out  of  the  jurisdiction,)  and  the  executors, 
mif^ht  be  compelled  to  pay  to  the  Plaintiff  the  j£S56  so 
reeofrered  against  him  in  the  said  action,  and  to  pay  to 
the  Defendant  Leeke  the  residue  of  the  interest  of  the 
t£6000  upon  the  trusts  of  the  indatture,  and  an  injuno* 
tion  to  restrain  the  Defendants  (the  executocs)  fix>m 
parting  with,  or  in  any  manner  disposing  of,  the  said 
principal  sum  of  ^6000,  or  the  interest  thereof  and 
from  making  any  payment  on  account  thereof  to  the 
Defendants  Car  and  his  wife^  or  to  any  person  for  their 
use. 
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The  injunction  was  obtained  upon  an  affidavit  Terify- 
ing  the  principal  allegations  in  the  bill,  but  not  to  the 
extent  of  charging  Mrs.  Cox  as  a  party  to  the  fraud 
committed ;  and  the  charge  was  positively  and  expressly 
denied  by  her  answer  which  came  in  afterwards*  A 
motion  was  now  made,  on  behalf  of  Mrs.  Cox^  to  dis* 
solve  the  injunction. 

Leach^  in  support  of  the  motion,  insisted  that  Vifeme 
covert  can  have  no  disposing  power  other  than  that 
which  is  expressly  reserved  to  her,  as  to  which  a  new 
question  might  be  raised  if  a  case  of  fraud  were  esta* 
blished  against  her ;  but  that  the  question  did  not  in 
this  case  arise,  the  affidavit  in  support  of  die  injunc- 
tion not  bearing  out,  |n  this  respect,  the  statement  made 
by  tiie  biU. 

Sir  S.  Bomitty  and  Blake^  for  the  Plaintiff,  contended 
that  it  was  a  case  of  clear  fraud,  in  which  the  wife  pa]> 
tibi^ted;  and  that  a  feme  caveH^  fraudulendy  oontract«> 
ing  a  debt,,  is  personally  answerable  in  respect  of  it. 

Sugden^  for  the  Defendant  Leeke*  If  a  person,  having 
a  right  to  an  estate,  permit  or  encourage  a  purchaser  to 
buy  it  of  another,  the  purchaser  shall  hold  it  against 
the  person  who  has  die  right,  aldiough  v^feme  caoert^ 
(lis  in  Savage  v.  Foster  (a),)  or  under  age.  (i)  This 
stands  on  precisely  the  same  grounds.  Th^e  is  strong 
reason,  even  now,  for  contending  against  the  validity 
of  the  restriction  attempted  to  be  made  by  the  intro- 
duction of  the  -proviso  against  anticipation.  Brandon 
V.  Bobinsofu  {c) 

(a)  9  Mod.  35.  See  Eoatu  97.     And  see  Sugd.  Vend* 

V.  Bickmdly  7  Ves.  j.  174.  and  Purch.  598. 

{b)  n^attsy.Cremell,  BY'm.  (c)  1  Rote,  197. 
Ab.  415.,    9  Mod.  38.  96, 
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Abercnmh^^  for  the  executors. 

Leach^  in  reply. 

The  case  in  Modem  Reports  does  not  apply,  for  it  was 
the  case  of  a  power.  Here  there  is  no  power  of  dispo- 
sition»  but  personal  enjoyment  only. 

The  Lord  Chancellor. 

For  many  years  after  I  entered  into  the  profession,  no 
such  thing  was  known  as  a  clause  of  restraint  upon 
alienation  of  a  wife's  separate  prpperty  by  way  of  anti- 
cipation. The  terms  of  the  power  in  Hulme  v.  Te- 
nant {a)  will  be  remembered;  and  there  Lord  Thurlaoo 
held,  that  the  bond  being  executed,  the  creditor  was 
entitled  to  the  benefit  of  its  execution.  Yet  it  is  ob- 
vious that  such  a  determination  must  drfeat  the  intention 
with  which  the  power  was  given.  It  was  afterwards 
attempted,  in  cases  like  Jh/bus  v.  Smith  (£),  to  be  estar 
blished  that  the.  alienation  must  be  eo  modo  with  the 
power  given ;  that  the  circumstance  of  a  direction  to 
pay  the  interest  from  lime  to  time  into  the  proper  hands 
of  a  married  woman  was  enough  to  prevent  her  from 
having  any  absolute  disposing  power  over  the  property, 
or  any  part,  before  the  time  of  her  own  proper  receipt 
of  it.  But  this  attempt  also  was  over-ruled.  Lord 
Thurlaoo  still  continued  to  struggle  hard  that  the  wife 
might  be  brought  into  a  situation  consistent  with  the 
manifest  intention  of  the  settlor :  but  he  thought  the 
decisions  too  strong  against  it.  At  last,  he  began  to 
alter  his  opinion,  first,  in  the  case  of  Miss  Watson  (c), 
where  he  reasoned  thus  —  a  feme  covert^  having  power 
to  alien,  is  a  mere  creature  of  equity  to  the  extent  to 

(a)  1  Bro.  16.  Rockfort^  8  Ves.  164.  Parkes 

ib)  3  Bro.  340.    1  Ves.  j.    v.  Whitey  11  Ves.  209,  ^c. 
189.     And  see   Sperling  v.        {c)    See  Parkes  v.   Whitey 

11  Ves.  221^  Ac. 


1817. 
Jackson 

HOVHOUSK. 
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which  the  settlement  constitutes  faer  2kfme  sokj  and  no 
fittther;  and  he  therefore  thought  that  the  Court  might 
modify  the  power  of  alienation  by  such  a  clause  as  that 
now  under  consideration.  Lord  Ahasdejiy  whoUkmedy 
thought  it  a  valid  claii8e(a)9  and  so  it  has  been  con- 
sidered efer  since.  It  is  too  late  now  to  contend  against 
the  validity  of  a  clause  in  restraint  of  anticipation. 

We  come  then  to  the  question  of  fraud ;  and  that 
which  is  alleged  in  the  present  case  consists  in  the  state- 
ment which  was  made  for  counsel's  opinion,  containing 
no  notice  of  the  clause  in  question,  the  Plaintiff  being 
alleged  to  have  acted  upon  the  opinion  so  taken.  But, 
supposing  the  omission  to  be  clearly  the  wife's  personal 
fraud,  the  question  has  reference,  not  only  to  her  in- 
terest, but  to  the  intention  of  the  author  of  the  set- 
tlement; and  it  becomes  a  very  material  point  to  deter* 
mine,  whether  the  Court  will  suffer  the  fraud  of  the 
wife  to  give  her  a  power  of  alienation  against  the  intea- 
ti<m  of  die  settlor. ,  I  am  strongly  inclined  to  think  that 
it  never  could  have  this  effect.  If  it  were  to  be  so  held, 
it  would  tend  to  induce  husbands  to  compel  their  wives 
to  join  in  a  fraud,  for  the  purpose  of  giving  them  such  a 
power  of  alienation,  since  the  wife  may  then,  at  any 
time^  acquire  that  power  by  idrtue  of  her  own  fraudu- 
lent act  In  the  cases  referred  to^  of  a  married  woman 
having  a  power,  and  of  an  infent,  they  are  capable  by 
law  of  conveying ;  the  act  of  the  latter  being  only  void- 
able on  his  attaining  fidl  age.  But  the  present  case  is 
different,  the  married  woman  having  no  power  to  make 
a  conveyance.  li^  therefore,  the  feet  of  fraud  were  fully 
estaUished,  it  would  be  difficult  to  make  out  the  in- 
ference attempted  to  be  derived  from  those  cases.    But, 

(a)  In  SockeU  v.  Wtajf^  4  Bro.  i88,  &c.    And  see  Sugd. 
pa  Powers.  109.  ci  teq* 
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in  this  case,  the  diarge  of  fraud  is  not  establishedi  and 
the  wile  cannot  be  considered  as  Ajeme  sole  to  the  extent 
required  by  the  Plaintiff.  The  negligence  of  the  Plaintiff, 
in  not  requiring  an  inspection  of  the  settlement,  has  lost 
him  the  benefit  which  he  might  have  derived  from  know* 
ing  of  its  provisions.  There  isy  therefore,  not  enough 
to  support  the  injunction. 


1817. 


[Injunction  dissolved.] 


LAMBERT  v.  ROGERS. 

npHE  biU,  by  which  the  Plaintiff  stated  himself  to  be 
^  tenant  in  common  with  die  Defendant  of  an  estate 
df  which  the  Defendant  was  in  possession  of  the  title 
daed^  and  that  he  (the  Plaintiff)  had  lately  contraeted 
to  sell  his  diare,  but  the  purchaser  reftued  to  complete 
the  contract  without  the  production  <^  a  deed  of  settle* 
ment,  (under  Which  both  Plaintiff  and  Disfendant  de» 
rived  their  title),  prayed,  that  the  Defendant  mj^t  be 
ordered  to  permit  the.Plaintiff  to  inspect  andtake  a  copy 
of  that  deed,  or  otherwise  might  leave  the  same  in  ihe 
hands  of  one  of  the  Masters  for  safe  custody;  and  that 
the  Plaintiffor  hia  solicitor  Bii^  be  at  liberty  to  inapect 
and  take  a  copy,  and  verify  the  same  by  ocmipariiig  with 
theoriginaL 

The  Defendant,  hy  his  answer,  admitted  thfe  tenancy 
iji  ooouBon,  but  aaid  that  he  had  latdy  sold  hia  shaile  of 

mortgagee  has  no  right  to  show  the  tide 


July  10. 

Motioni  on 
the  part  of  a 
PUuntiffyforthe 
production  of  a 
deed  alleged  to 
be  in  possession 
oftheDefend- 

.  ant  as  tenant  in 
common  with 
the  Plaintiff,  re- 
fusedyit  appear- 
ing by  the  an« 
swer  that  the 
Defendant  had 
sold  his  share,  , 
and  was  in  pos- 
session of  the 
deed  in  question 
only  as  mort- 
gagee to  the 
purchaser.    A 

of  bis  mortgagor* 
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the  estate,  and  had  now  no  Interest  therein,  except  by' 
virtue  of  a  xnortgage  made  to  him  by  the  purchaser,  for 
securing  payment  of  the  purchase  money;  that,  in  his 
character  of  mortgagee,  but  not  otherwise,  he  then  had 
in  his  possessi(m  the  several  title  deeds  rehiting  to  the 
estate;  and  admitted,  that  the  settlement  in  question 
was  also  then  in  his  possession ;  but  submitted  whether 
he  was  bound,  under  the  circumstances,  to  produce  or 
permit  the  PUuntilFto  inspect  and  take  a  copy  thereoC 

A  motion  was  now  made,  on  the  part  of  the  Plaintifi^ 
agreeably  to  the  alternative  prayed  by  the  bill,  that^tiie 
setdement  might  be  deposited  with  the  Master  lor  the 
purposes  therein  mentioned. 

BeU  and  Biekersteth^  in  support  of  the  motion. 
Homey  contra. 


The  Lord  Chancellor. 

As  between  two  persons,  respectively  admitting  thenl<« 
selves  to  be  tenants  in  common  with  each  otiier,  there  is 
no  doubt  that  the  Court  will  order  the  productictoi  of 
tide  deeds  in  the  hands  of  either,  f6r  the  other^s  inspec- 
tion. Bat  in  this  case,  the  Defendant,  who  has  admitted 
himself  to  be  tenant  in  common  with  the  Plaintiff,  has 
done  that  whidi  puts  an  end  to  his  obligation  as  tenant 
in  common,  and  imposed  on  him  a  diflbrent  oUigation. 
He  has  sold  his  share  of  tiie  estate^  and  now  holds  it 
only  by  virtue  of  a  conveyance  back  from  the  purchaser 
by  way  of  mortage.  The  estate  is  the  purdiaso^s  who 
has  made  tiiis  mortgage,  and  a  mortgagee  hus  no  right 
to  show  his  mortgagor's  tide.  It  would  be  attended  with 
very  dangerous  consequences  to  the  security  of  propeily 
to  make  an  order  for  the  inspection  under  similar  irir- 
cumstances. 
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Motion  refused  with  costs,  upon  the  Dsfendant's  pro- 
dacing  aa  aflMavit  that  the  sale  of  hb  interest  took 
place  previous  to  the  filing  of  the  bill. 


1817. 


MORTLOCK.v.  LEATHES . 

^■iHIS  was  a  bill  for  an   account  by  a   Residuary 

"^    L^Btee  against  an  Executor,  who  (it  was  averred) 

was  himself  indebted  to  the  testatrix  in  a  sum  of  sS^BO, 

The  answer  of  the  Executor  admitted  that  there  was 
an  unsettled  account  between  him  and  the  testatrix, 
upon  which  a  balance,  to  the  amoiint  of  ^368  85.  6iL 
remained  due  to  the  testatrix's  estate ;  but  it  went  on  to 
state  that  the  debts  of  the  testatrix  were  not  all  paid^ 
and  that  there  were  several  then  outstanding,  to  which 
he  (the  Executor)  was,  to  the  extent  of  assets  (including 
that  balance)*  liable. 

Hart  and  Buck  moved  to  have  the  j£56S  8s.  6d.  paid 
into  Court. 

Base  resisted  this  applioatton,  on  the  ground  above 
stated. 

The  Chanceixor  enquired  when  the  testatrix  died ; 
and  being  answered,  in  Marck^  1814^  said,  that  iedl  the 
debts  ought  to  have  been  paid ;  and  made  the  order,  (a) 

(a)  Reg.  lib.  1816.  B.  fo.  1019.  —  This  note  was  commu- 
nicated by  Mr.  Rose. 


June  7. 

Executor  ad* 
mitting  a  ba- 
lance due  from 
him  to  the  Tes- 
tator upon  an   ' 
unsettled  ac- 
count, ordered 
to  pay  the 
amount  into 
Court,  notwith- 
standing there ' 
were  debts  of 
the  Testator 
still  outstand- 
ing; the  Tes- 
tator having 
died  three 
years  before. 
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Aprit  16. 

Affidavito  ad- 
mittedy  after 
answer,  to  be 
read  in  support 
rf  a  motion  to 
pay  purchase 
money  into 
Court. 

^  Defendant  be- 
ing in  posses- 
sion, and  having 
exercised  acta 
of  ownership, 
payment  of  the 
money  ordered^ 
'although  an  in- 
fant heir  was  a 
necessary  party 
,  to  the  convey- 
ance. 


BRADSHAW  v  BRADSHAW  and  Others. 

npHE  testator  in  his  life-time  entered  into  a  oontract 
-^  with  Midgley  for  sale  to  him  of  the  estate  in  ques* 
tion  at  ^000.  After  the  contract,  he  made  his  wiQ» 
by  which  he  left  all  his  real  estates  to  certain  persons 
upon  the  trusts  therein  mentioned,  and  died,  leaving  an 
infant  heir  at  law.  The  Cestms  jue  irtut  under  the  will 
filed  a  bill  against  the  trustees  and  executors  for  the 
execution  of  the  trusts  of  the  will,  and  against  361%% 
for  a  specific  performance  of  his  contract.  To  this  bill 
Midgley  had  put  in  his  answer* 

Agar  for  the  Plainti£&  now  mo^ed  that  Mii^iaf  mig^t 
pay  his  purchase-mooey  into  Court*  Affidavits  wen 
read  in  support  of  the  motion,  stating  acts  of  owaep* 
^  ahipr  alleged  to  have  been  committed  by  die  pui«» 
dbaaer  sini9ehewBs  let  mto  possession,  and  tihese  wiM 
met  by  other  affidavits  under  the  agreemeat  on  the  pot 
of  the  purchaser. 

Barber^  for  the  Defendant  Midgley^  olgected  to  the 
Plaintiff's  affidavits  being  read. 


!%€  LoRo  Chancellor  said  it  was  now  quite  decided, 
that  upcm  motions  of  this,  sor^  affidavks  of  eoQafeeral 
drcumstances  nright  be  read,  and  that  it  v^as  a  pvaedee 
to  be  encouraged,  as  it  shortened  pleadings,  (a) 

Ordered  that  jhe  DbfSttidant  MidgUy  fthonld  pay  die 
jg6000  into  Court  in  six  weeks,  (b) 


-   (a)  See  Cruichley  v.  Jem-        {b)  Reg.  Ub.  181$.  A.  fo. 
inghamy  post.  502.  102S. 
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-  IBll. 

On  a  notice  to  vary  the  minutes  of  the  order  made  Bradshaw. 
on  the  fiirmer  motion.   Barber  stated  that   the  De^i  v. 

fendant  Midgley  was  satisfied  with  the  title^  and  would  Bradshaw. 
pay  his  purchase-money  upon  haring  a  conveyanoeu  '^^  ' 

Agar  replied  that  the  infimt  heir  was  a  necessary 
par^,  and  insisted  that  (be  purchase'  ought  to  be  com- 
fSletedy  subject  to  his  executing  the  eonveyance  when  of 

T%e  Lord  ^Chahci^ixor. 

If  Mr.  Miigjiig  will  be  satisfied  with  such  title  as 
the  trustees  are  able  to  make^  let  him  send  a  convey- 
ance to  Mr.  Agones  dienti  and,  if  he  object,  I  will  refer 
it  to  the  Master  to  setde  it  li^  however,  the  heir  is  a 
party,  you  must  wait  until  he  is  of  age.  I 
;  disturb  the  order  to  pay  the  money  into  Court. 
You  have  the  possession  and  ownership  of  the  estate. 
It  IB  strongly  pressed,  that  it  is  a  hardship  for  a  man 
to  wait,  peih^ps  twenty  years,  fi>r  his  conveyance.  I 
agne  that  it  is  so ;  but  it  is  the  result  of  unavoidable 
drcnmatances,  and  not  the  fiiult  of  any  body.  You 
cannot  keep  die  estate  and  money  too.  (a) 

(4)  This  note  was  communicated  by  Mr.  Bather, 
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Junes* 


JOHN  WIDDOWSON,  MARY  WIDDOWSON, 
and  ELIZABETH  WIDDOWSON  the  younger, 
In&nts,  by  THOMAS  BARKER,  their  next  friend. 


PLAlNTirFS  : 


AND 


ROBERT  DUCK,  JOHN  MARSHALL,  and  ELI- 
ZABETH  WIDDOWSON,  the  Elder, 

D£FSKDANTB. 


Executors, 
having  personal 
estate  of  the 
testator  given 
to  them  by  the 
will,  upon  trust 
to  lay  out  on 
good  and  suffi* 
cient  security, 
for  an  infant,  to 
be  paid  on  his 
coming  of  age 
after  a  decree 
to  account,  and 
after  notice  by 
the  next  friend 
of  the  infant 
Plaintiff,  lend- 
ing a  part  of 
such  personal 
estate  upon 
mortgage;  or- 
dered to  pay 
the  same  into 


JOHN  CHESHIRE^  by  Us  wm^nSierpmig  several 
legacies  and  annuities,  bequefithed  all  llie  residue  of 
his  personal  estate  to  the   Defendants,  Marshall  and 
Duck  {who  were  also  named  as  executors),  upon  trust, 
after  converting  such  part  as  should  be  saleable  into 
money,  to  place  out  the  same  at  interest  upcm  some  good 
and  sufficient  security,  and  to  pay  and  apply  the  interest 
in  the  maintenance  and  education*  of  the  Plainti£^  Jokn 
Widddwan,  until  twenty-one,  and  th»i  to  pay  tlie  prin- 
cipal into  the  hands  of  the  said  Plaintiff,  for  his  sole 
and  absolute  use.    The  testator  also  devised  all  his  mes- 
suages, lands,  and  hereditaments  (except  a  messuage  and 
premises  devised  to  his  sister,  the  Defendant,  EUzabetk 
Widdawsany)  to  the  said  Marshall  and  Duct^  their  heirs 
and  assigns,  upon  trust  to  pa^  and  apply  the  rents  and 
profits,  or  .a  competent  part,  towards  the  nuuntenanoe^ 
&c.  of  the  said  Plaintiff,  till  twenty-one,  the  remainder 
to  accumulate  for  the  increase  of  his  personal  estate, 
and  to  go  to  the  Plainti£^  as  the  residue  of  such  personal 
estate  was   directed  to   go;   and,   upon  his  attaining 


Court ;  but  the  motion  asking,  in  the  alternative,  that  the  executors 
might  be  ordered  to  replace  the  amount  by  so  much  stock  as  the  same 
would  have  purchased  at  the  time  of  investment,  was  to  that  extent 
refused. 
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twentjr-one,  then  npon  trust  to  cxmvey  the  same  to.die 
said  Plamti£&  his  heirs  and  assigns* 

The  testator  died  in  March^  1814,  and  within  a  month. 
after  his  death  the  bill  was  filed  against  Duck  and  ilfar-- 
skaUf.  as  executors,  and  Elizabeth  Widdawtcn  the  elder, 
as  heir  at  law,  praying  that  the  will  might  be  ^tablished, 
and  the  usual  accounts. 


1817. 


WiDDOWSON 

V. 

Duck. 


In  Jtdifi  1814^  the  Defendants,  Duck  and  Marshall^ 
put  in  their  answer,  whereby  lliey  admitted,  that  the 
testator  was  at  the  time  of  his  death  sdised'  of  the  real 
estfites  therein  described^  and  was  also  possessed  of  per^ 
sonal  estate,  consisting  of  mortgages,  Ixxids,  and  other 
securities,  to  a  considerable  amount,  and  of  the  sum  of 
^14,000  five  per  cents,  standing  in  his  name;  whicb 
last-mentioned  sum  was  transftfred  into  the  name  of 
the  Accountant-General,  under  an  order  dated  the  27th 
otAugustf  1814. 

On  the  25th  o£ February^  1815,  Thomas^Barker  (the 
uncle  and  neact  firiend  of  the  Plaintiffi)  being  infimned 
that  some  monies  due  to  the  testator's  estate  uixm  bond 
or  mortgage,  had  been  paid  off,  and  that  the  Defendants 
(the  executors)  intended  to  iky  out  the  same  oamort^ 
gage^  served  them  with  a  notice  in  writiiig>  signed  by 
him,  ^^  not  to  advance  or  lend  any  sum  or.  sums  of 
*^  money,  whidi  might  come  to  their  hands  as  such  ex- 
**  ecutors,  either  on  mortgage  or  otherwise,''  but  to  pay 
the  same  in^  the  bank  with  all  convenient  speed. 

.  By  the  Decree^  made  on  the  2Sd  of  Jimes  1815,  it 
was  referred  to  the.Master  to  take  tlie  usual  accounts^ 
in  pursuance  of  which  the  Defendants  were  examined 
on  interrogatories .  as  to  the  personal  estate  remaining 
outstanding;  and  by  their  examination,  sworn  on  the 
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1817*  16lii  o^Bebhmyy  1816.  it  ^fipmanA  Ait,  notwilitttttid' 

ing  the  notice  and  decve^  on  the  8tfa  of  August^  1815^ 
(two  months  after  the  date  of  the  decree^}  the  Deftnd* 
ants  had  lent  j^SOOO  (part  of  the  said  oatstanding  pep- 
sonal  estate)  on  mortgage;  and,  on  the  17th  of  the  same 
month,  had  lent  ^000  (further  part  theieof)  also  on 
mortgage* 

On  the  11th  of  Aprils  1816,  a  petition  was  presented 
by  Barter,  on  behalf  of  the  infiints,  upon  whidi  the 
Vice-Chancdlor  made  an  order,  dated  the  16th  ciMc^ 
following,  that  the  Defendants  (the  executors)  should 
forthwith  call  in  the  suma  of  jgSOOO  and  ^000  so  ad* 
Tanced  and  lent  by  them,  and  recdve  the  interest  due 
thereon ;  and  that  ihey  should  pay  the  same,  with  die 
interest,  into  die  bank,  wiUi  the  privity  of  the  Ao* 
oountantrOenend,  ivserving  Ae  consideration  at  whose 
ezpeace  the  same  were  %o  be  called  in ;  and  it  was  j>r- 
dered  that  the  same,  when  paid  into  the  bank,  ahooll 
be  laid  out  in  the  purchase  of  three  per  cents,  in  tnistm 
the  cause;  and  that  it  should  be  re&rred  to.the  Master 
to  enquire  whether  the  perscniBt  estate  then  outstanding 
on  securities^   except  the  said  sums  of  ^gSOOO  and 
^000,  or  any  and  what  put  thereof,  was  fk  lo  be  so 
continued,  and  that  the  Defendants  should  fittlhwidi 
can  in  such  parts  as  ndfjhit  appear  lo  be  improperly 
secured,  and  pay  the  same  into  die  batdc,  to  be  ycoM 
by  affidavit. 

Under  diis  order,  the  Defendants  had  beenezaitnned 
on  interrogatories  as  to  the  outstanding  personal  estate 
but  had  not  pud  in  the  sums  of  a£9000  and  jfiSOOCH  or 
the  intevest  respeolrvely  due  theroen. 

A  modon  was  now  made,  on  behalf  of  the  Plaintift, 
that  the  Defendants  might  be  ofdertd  within  amonthto 
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thoisfer  inta  the  name,  &c.  of  the  Accountant-General  1817. 

sQcli  Asuiiiy  in  bank  three  per  cents.,  as  the  ^^000  would 

have  purchased  on  the  8th  otAugusif  1815,  according 

to  the  average  price  of  such  annuides  on  that  day,  and  Duck. 

such  a  sum  in  like  Bank  Annuides  as  thesuin  of  j^OOO 

would  have  purchased  on  the  17th  of  August^  1815, 

according^  Sec  together  with  such  a  sum  of  money  as 

was  equivalent  to   the   dividends  whidi  would   have  - 

been  due  on  such  Bank  Annuides  in  case  the  same 

had  been  purchased  on  the  said  8th  and  17th  o(  August 

reqpecdvely ;  but,  in  case  the  Court  should  not  diink 

fit  to  order  such  transfers  and  payments  to  be  made  as 

aforesaid,  then  that  the  Defendants  might  be  ordered 

mthin  a  month  to  pay  into  the  bank,  with  the  privity 

of  the  said  Accountant-Oeneral,  the  said  sums  of  ^SOOO 

and  j£2000,  wiOi  interest  from  the  8th  and  17th  of 

August  respectively ;  and  that  the  same,  when  so  paid 

in,  might  be  laid  out^  &c.;  and  that  the  Defendants 

might  be  ordered  to  pay  the  costs  of  this  i^plicadon, 

and  also  of  the  former  peddon. 

By  the  affidavits  of  the  Defendants  in  opposition  to 
the  motion,  the  conduct  of  Barker  was  represented  as 
vexatious,  and  intended  only  to  harass  and  disturb 
the  Defendants  in  the  performance  of  their  duty  as  exe- 
cutors. It  was  further  alleged,  that  the  notice  given  by 
him  was  an  improper  interference  on  his  part^  and  by 
the  Defendants  regarded  as  such,  and  tiiat  the  sums  ad- 
vanced by  them  on  mortgage  were  soadvanced  after 
taking  professional  advice  on  the  sul^ect,  and  after  a 

valuation  made  of  the  respective  securities. 

» 

The  mortgagors  had  been  served  with  notice  imme- 
diately to  pay  off  the  respective  sums  in  complianod  - 
with  the  order. 
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I8I7.  Sir  Samuel  BomiUif  and  Wrmf^  in   support   of  lia 

WiDDowsoK      ^o^on,  contended  that  executors^   having  dealt  im- 
«•  properly  with    an  infknf s  estat%    after    a  decree  to 

Duck*  account,  and  after  notice  not  so  to  act,  were  bound  to 

replace  the  fund  so  dealt  with  in  the  same  situation  in. 
which  it  would  have  been  if  it  had  been  properly  in- 
vested in  the  beginning.  In  this  case^  a  considerable 
loss  had  accrued,  in  consequence  of  the  money  being 
lent  on  mortgage  from  the  d^erence,  of  the  price  of 
stocks. 

Leach  and  Spence,  contra,  relied  on  the  circumstances 
mentioned  in  the  a£Sdavit  of  the  executors,  and  on  the 
words  of  the  will,  not  specifying  the  public  funds,  but 
directing  the  monies  to  be  laid  out  **  on  good  and  suf- 
ficient security."  They  said  that  the  author!^  of  an 
executor  is  not  put  an  end  to  by  the  decree  to  account, 
excqpt  on  the  particular  points  to  which  the  decree 
applies.  That  the  Court  will  never  charge  an  executor 
or  trustee  to  the  extent  sought  by  the  present  motion^ 
unless  there  has  been  wilful  and  corrupt  breach  of  trust; 
not  in  a  case  of  mere  misapprehension  as  to  his  duty. 

Sir  Samuel  BomiUy,  in  reply,  said  he  never  under- 
stood  that  an  infimt  was  bound  by  a  decree  unless  it 
were  a  final  decree.  That  the  direction  to  lay  out 
money  on  good  and  sufficient  security  does  not  autho- 
rize a  trustee  to  lay  out  money  on  mortgage;  which 
was  a  point  he  considered  as  well  settled* 

The  Lord  Chanceixor. 

There  are  many  cases  where^  an  executor,  after  a 

decree,  and  consequently  after  he  might  have  had  the 

directions  of  the  Court,  chusing  to  lay  out  money  on 

'     mortgage,  if  the  transaction  should  appear  to  be  fi>r  the 

infimt's  benefit,  the  Court  will  give  the  in6nt  the  advan- 
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tage  of  it,  but  if  otliennse^  will  at  leaat  consider  the 
iimd  88  money,  and  make  Ae  executor  bring  it  into 
Court  The  quesdon  is,  whether  these  ezecixtoni  were 
authorixed  to  ky  out  this  money  on  mortage  after  a 
decree.  The  principle  acted  upon  by  former  Chan- 
.  cellors  is,  that  after  a  decree,  an  executor  cannot  desi 
with  the  assets  for  the  purpose  of  iuTestment,  without 
the  leave  of  the  Court.  And  that  pomission  will,  only 
on  special  'grounds,  be  extended  to  the  laying  out  of 
money  on  mortgage.  In  this  case^  the  decree  for  taking 
the  accounts  contained  a  spedal  provision  that  (he  Mas- 
ter should  see  which  of  the  testator's  mortgages  should 
be  called  in,  and  which  continued.  The  cases  before 
Lord  TkurbnOf  which  I  will  look  into,  go  no  further,  I 
think;  than  to  treat  the  money  lud  out,  as  money  in  the 
hands  of  the  executors,  unless  laid  out  or  employed  by 
them  after  an  order  to  the  contrary. 

With  respect  to  the  Vice-Chancellor's  order,  I  do 
not  see  the  reason  of  ihe  reservation  of  costs.  If  the 
executors  were  authorized  to  lend  the  money,  they 
ought  not  to  pay  the  costs;  but  if  not,  they  must  un- 
doubtedly be  put  to  that  expense.  ' 


The  Lord  Chakcellob.  j^^^  ig^ 

There  is  no  case  to  charge  these  executors  to  the 
extent  sought  by  the  first  part  of  this  motion.  With  re- 
gard to  that  part  of  it  which  calls  upon  them  to  pay  in  the 
money  with  interest  firom  the  time  of  its  being  laid  out 
by  them,  the  Vice-ChanceUor  thought  it  right  that  the 
mortgages  should  be  peremptorily  called  in.  My  opi* 
nion  is,  that  it  should  be  referred  to  option.  The  rule 
is,  never  to  permit  a  trustee  or  executor,  after  a  decree, 
to  kyout  money  on  mortgage^  without  a  previous  ap- 
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W^Dow^oir 


plicatkm  totbeOoiirU  I^  diov  duise  vriiorcfvcttent 
the  infimts  will  insist  on  tibis  ruk)  I  shall  not  gnnt  tbe 
Biotioatolhefolleslentafraplami^thestodLin  i^eine; 
but  I  thiak  it  df^ki  the  attenatiTOw 


June^* 


JSr  parte  PARTRIDGE  aAd  XXhefP, 


The  Court  has 
no  jurisdiction 
to  order  the  tax- 
ation of  a  soli- 
citor's bill  of 
costs,  for  busi- 
ness done  in  a 
cause  in  the 
Court  of  Great 
Sesssions  in 
WaleSf  where 
there  is  no  de- 
tention of  title 
deeds,  nor  any 
other  matter 
besides  costs, 
in  dispute. 


A  PETITION  was  presented  at  the  Rolls  fiw  ii 
*^^  reference  to  the  Master  to  tax  tl^^  bill  qf  pote  of 
the  solicitor  for  the  petitioner^  in  certain  caus^  in  tlio 
Court  of  Great  Sessions  at  Cardijff^  asfd  that  the  said 
solicitor  might  be  directed  to  produce  on  09|h  fiil  boofcy* 
papers,  &c«  relating  to  such  bill,  or  to  any  of  the  itieoas 
charged  ijierein,  &a  and  to  deliver  up  4II  dee^l^&cv  iH 
his  custody  or  power  belonging  to  the  petitioners.  The 
bill  had^been  delivered  towards  the  end  of  the  mifitfa 
of  October  preceding^  and^  at  the  expimtioii  of  that 
month,  the  solicitor  broi:^t  his  action  in  the  Covrt  of 
King's  Bench  for  the  recovery  of  th|s  amous^  Tho 
application  was  resisted  on  the  ground  that  thecip  i^as 
no  cause  in  Court,  and  that  the  Judges  of  the  Court  of 
Great  SessioBs,  in  which  the  whole  business  was  done, 
constituted  the  proper  jurisdiction  for  directing  the 
taxation.  But,  on  the  authority  of  Ex  parte  Ux- 
'bridge  (a),  and  the  cases  there  referred  to^  the  order 
was  made. 


Sir  S.  SomUly  and  Blake,  on  the  part  of  the  solicitor, 
now  moved  to  discharge  this  order,  and  cited  Ex  park 
Wheeler,  {b) 

(a)  6  Ves.425.,  referrmg to        (b)  8  V.  &  &  2). 
3  T.  R.  275.     1  Stra.  628. 
Mod.  339. 
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Leaeh  and  PhiOmort^  contra,  insisted  lliat  the  act  of  ldl7. 

parliament  (a)  gives  jurisdicticHi  to  this  Court,  and  in         EsmMte 
support  of  the  order  obtained,  referred  to  Export  WU^      PAAiaisox. 
Uams  (b\  a  case  mentioned  in  Douglas  (c),  and  Ilan^  ▼• 
Mound,  {d) 

The  Lord  Chancellor  took  tiine  to  consider,  and 
afterwards  said,  he  had  looked  into  the  case  Ex  parte 
U:i^mdge,  and  thought  that  was  not  a  sufficient  autho- 
rity for  the  order  made  in  this  case.    There  business 
had  been  done  by  a  solicitor,  who  refused  to  deliver  up 
the  deeds  and  papers  in  his  possession.    The  Court  had 
deariy  jurisdiction  to  order  him  to   deliver  up  the 
deeds  and  papers,  but,  to  do  jusdce  between  the  parties 
it  was  necessary  that  any  lien  which  the  solicitor  might 
have  for  costs  should  be  first  discharged,  and,  to  ascer- 
tain the  amount  of  such  lien,  taxation  was  requisite;  so 
that  diere  the  taxation  was  consequent  upon  the  order 
to  deliver  up  the  deeds  and  papers.    But  here  there 
was  no  detention  of  deeds,  as  the  solidtor  had  told  the 
party  to  take  them  whenever  he  pleased ;  and  itappeared 
that  he  had  ti&en  sudi  as  he  thought  proper*    HBs 
Lord^iq)  added,  that  none  of  die  cases  referred  to  ap- 
peared to  him  to  go  the  length  of  this,  (viz.)  to  authorize 
die  taxation  of  a  solicitor's  bill  for  business  done  in  the 
Court  of  Great  Sessions,  where  nothmg  beyond  costs 
was  in  dispute. 

The  order  was  subsequently  discharged. 

(a)  2G.2.C.23.  (rf)   1   Tidd's    Plrac.  (last 

<d)4T.R.4<96.  ed.)32I. 

(c)  lI>ougLl99.9i. 
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Aug.  I. 

Purchaser,  (a 
trusteCy  acting 
on  behalf  ofhim- 
self  and  others 
his  co-trusteeSy 
and  of  the  Ces- 
tut  que  trusts f) 
ordered  to  pay 
purchase-mo- 
ney into  Court ; 
the  agreement 
having  been 
entered  into  in 
the  name  of 
himself  alone; 
upon  affidavits, 
that  the  Pl^n- 
tiflfs  (the  ven- 
dors) had  no 
notice  of  his 
acting  for 
others,  and  of 
acts  of  owner- 
ship committed 
since  possession 
given  to  him 
under  theagree- 
ment;  in  oppo- 
sition to  the 
answer,  allege 
ing  noticef  and 
denying  any 
acts  of  owner- 
ship by  himself, 
or  by  any  other 
person,  to  his 
knowledge. 


CRUTCHLEY  and  Others  v.  JERNINGHAM. 

BY  ardcles  of  agreement  dated  the  19th  of  McLrchf 
1814,  the  Plaintiffs  agreed  to  sell,  and  the  De- 
fendant to  purchase,  for  ^^350,  to  be  paid  as  therein 
mentibned;  and  it  was  further  agreed  that  the  Flainti£& 
should,  at  their  respective  costs,  deliver  to  the  Defend- 
ant or  his  solicitor,  within  three  months,  a  full  abstract 
of  title,  and  on  or  before  the  25th  of  Marchj  1815, 
execute  proper  conveyances,  and  deliver  the  title  deed% 
**  unto  and  to  the  use  of,  or  for,  the  Defendant^  his 
^*  heirs  and  assigns,  or  such  other  person  or  persons, 
**  use  or  uses,  as  he  or  they  should  direct,''  such  con* 
veyances  to  be  prepared  at  the  expense  of  the  Defendant, 
and  to  contain  the  usual  covenants.  The  Defendant  to 
enter  into  possession  on  the  25th  of  March^  1814,  and 
to  pay  or  allow  interest  upon  tlie  purchase-money,  from 
that  time  until  the  completion  of  the  purchaise. 

On  the  25th  of  March^  1814,  the  Defendant  was  let 
into  possession  according,  to  the  agreement :  and,  within 
the  time  specified,  an  abstract  was  delivered,  to  the  title 
appearing  upon  which  abstract  no  objection  was  made 
on  the  part  of  the  Defendant,  who  continued  in  posses- 
sion, and  received  the  rents  and  profits,  exercising  acts 
of  ownership,  as  charged  by  the  bill. 

On  the  7th  of  Matxhj  1816,  the  purchase  not  bang 
yet  completed,  the  solicitor  for  the  Plaintiffi  wrote  to 
the  Defendant,  offering  to  allow  him  time  for  the  pay** 
ment  until  Ladjf-dajfy  1817,  on  condition  that  the 
interest,  up  to  Lady-^ay^  1816,  should  be  then  paid, 
and  the  subsequent  interest  as  it  should  become  due ; 
to  which  the  Defendant  returned  an  answer,  stating 
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his  intention  to  pei^Mrm  the  agreement,  and  pay  the 
puidiaseHnoney  at  iMdy-Acy^  1817»  but-  without 
nottdi^  the  payment  of  interest  On  the  7th  of  May 
following^  another  letter  was  written  by  the  Plaintiffi' 
solicitor,  requiring  an  explicit  answer  on  that  point,  to 
which  no  answer  was  returned. 

The  bill,  stating  these  facts,  prayed  a  specific  per- 
formance of  the  agreement. 

The  Defendant,  by  his  answer,  stated,  that  the  pre- 
mises were,  some  time   previous  to  the  agreement  in 
question,  put  up  for  sale  by  public  auction,  in  tiiree  lots, 
but  were  not  sold  at  such  aucticm,   and  that  the  D^ 
fendant  being  informed  by  the  agent  ist  the  Plaintiffs 
that  the  same  were  to  be  sold  by  private  contract,  and 
being  desirous,   ^*  on  behalf  of  himself,    Sir  Richard 
^^  Bedingjleldy  Bart,  and  Francis  Hargravef  Esq.,  as 
**  trustees  for  the  Defendant's  brother.  Sir  Oeorgejer* 
<^  ninghamj**  to  purchase  the  premises  comprised  in  lot 
three,  k  was  represented  to  him  that,  if  he  would  pur- 
diase  the  whole,  he  might  easily  find  a  purchaser  for  the 
other  two  lots,  at  such  price  as  to  bring  down  the  purchase 
money  for  lot  three  to  a  certain  sum  per  acre;  whereupon 
he  agreed,  <^  on  behalf  of  himself  and  his  co-trustees,"  to 
purchase  the  whole  of  the  premises  in  trust  as  aforesaid, 
and  the  agreement  was  drawn  up  Bnd  executed  by  him- 
self and   the  Plaintiffi.      He  said  that  the  Plaintiffs' 
agent  trei^ted  with  him  as  a  trustee,  and  concluded  his 
agreement  with  him  in  that  character,  and  that  he  the 
Defendant  <*  .understood,  and  verily  believed,  that  the 
Plaintiffi  knew  that  he  entered  into  the  agreement  as 
sudi  trustee."     He  admitted  his  having  taken  posses- 
sion, and  received  tiie  rents  and  profits,  ^  as  agent  of  his 
«  brother,    Sir  George  Jemit^ham^*   but  d^ied   that 
hey  or  (to  his  knowledge)  any  person,  <^  save  the  tenant 


1817. 
Crutchlet 

V. 
jERm^NGHAM. 
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C&UTCHLKI 

V. 

JBRVIKOBJUf* 


^  tn  possession,'*  bad  esBetobed  aajr  acts  of  owiwiBhip 
other  than  faj  die  reoeipt  of  reDty  or  that  heoranyodier 
penoo  (to  his  Imowledj;^)  had  cauaed  aay  frees  to  belMled 
as  stated  in  the  bilL  He  believed  it  might  qipearbjrdie 
abstract  that  the  Phuntiffii  were  aUe  to  make  a  good 
titles  but  said  that  the  title  had  not  been  approved  hj 
oounsd,  and  therefor^  reserved  the  right  of  objecting. 
That  in  Aprils  1815,  no  purchaser  for  the  two  fint  lots 
having  been  procured,  the  Defendant  became  desirons  of 
abandoning  the  purchase,  conceiving  he  had  a  right  to 
'  do  so  iqpon  forfeitkig  the  dqKMit 


He  admitted  the  correspondence  with  the  scdidtor  tar 
the  Plaindffi,  alleging  that  it  did  not  amount  to  a  posi* 
tive  undertaking  on  his  part  to  complete  the  agreement; 
and  stated  that  he  had,  since  the  date  of  the  last  letter» 
(which  he  did  not  answer,  being  then  abroad,)  on  behalf 
of  his  brother,  pud  the  interest  up  to  last  Michadmaa. 
He  said  that,  in  consequence  of  no  punjiaser  having 
been  procured  ibr  the  two  lots,  he  was  unable  to  pay  the 
purchase-money  without  resorting  to  the  sale  of  oAet 
estates  of  which  he  was  in  like  manner  a  trustee  fyt 
his  brother;  and  submitbed  that  Sir  Ctemffe  Jenmg^am^ 
and  his  co-trustees,  o^ght  to  be  made  pertiea  to  diesniti 


The  Plaintiffi  now  moved  that  the  Defendant  might 
be  ordered,  within  a  foneig^  to  pay  the  remaindfr  of 
the  purdu^e-money  into  court,  widi  interest  fiom  Ifr- 
dmebnas  last ;  and  dus  motion  was  auppoirted  by  affi-: 
davit,  stating  that  the  PkmtiA  had  no  notioe  of  the 
Defendant  being  a  trustee^  or  that  he  acted  as  aikch 
trustee  on  behalf  of  his  brother  and  oo^tvnstees,  m 
making  the  purchase,  until  long  after  he  had  been  aA* 
mitted  into  possession^  anddienonlyasdiecireanrtaBoe 
was  introduced  by  way  of  parenthesis  in  a  letter  (dated 
die4diof  Afoy,  1816,)  fitHU  the  Defendant  to  die  Phin* 
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tiflir  solickon  The  affidavit  &rdier  slated  lUSts  of  owQMw 
ship^  in  tbe  felling  pf  a  poplar  tree  by  a  pofson  in  the 
employ  of  the  Defendant,  in  letdi^  part  of  the  estates 
to  a  former  taiant  at  an  increased  rent,  taking  distressei^ 
and  giykig  notice  to  qui^  and  in  letting  other  parts  to 
a  tenant  who  had  underdrained  the  meadowy  ploughed, 
sown,  and  taken  crops,  since  the  time  when  he  entered 
^into  possession. 

.  Hmt  and  JSo«^,  in  support  of  the  motion,  stated  that 
there  were  two  questions :  first,  whether  the  agreemetoH 
was  within  the  statute;  ^nd,  secondly,  whether  theare 
^  were  dreumstano^  dS  conduct  sudi  aa  would  lead  the 
Court  toantie^te  the  decree  so^fiu-  as  to  secnre  the 
purohase-nuHiey.  Hie  agreement  could,  for  this  pur- 
poee^  be  oonsidered  only  as  the  agreonent  of  the  De- 
fendant ;  and  the  acts  of  ownefthip  which  were  alleged 
by  the  bill,  although  not  admitted  by  the  answer,  were 
suhstaiitiated  by  affidavit,  which  it  was  compietent  for 
the  Plaintifi  torsade  notwithstanding  the  answer.  Bvr^ 
tm/ghs  V.  Qaikl^.  (a) 


1817^ 

Crutculki 

v.* 
JaamuftHAM^ 


Sir  jK  BomUhf  and  Btake^  cdntr^  denied  the  c6mpe« 
tncy  of  reading  die  affidairit ;  and  said  that,  m  this 
,  case,  the  tide  hot  hayi^  been  apptoifed,  it  was  not 
ascertained  that  there  existed  such  a  cantnict  as  Ae 
Court  would  specifically  perform;  and,  unless  that  was 
dear,  the  Court  wovdd  never  interfere  to  order  the  pay- 
ment in  of  the  purchase-money.  The  admission  in  the 
answer  was  only  as  to  the  Defendants  single  belief  of 
the  sufficiency  of  the  tide ;  but  it  must  first  be  accepted 
by  his  co^trustees.  No  act  was  proved,  amounting  to 
waiver  of  objection  to  title.  The  Defendant  enter^ 
into  possession  under  the  agreement,  which  provided  for 
his  taking  possession,  the  question  of  tide  being  left 
(a)  i4ii#«,  vol.  1.53. 376. 
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Crutchlxt 

jBaVIHOQAIC. 


open.  If  tbe  only  question  before  the  Court  was  that 
of  tide,  the  Plaintiffs  .were  entitled  to  an  itnm^i^tff  re-> 
feifence,  and  they  ought  therefore  to  set  down  the  caase 
for  hearing.  Under  similar  circumstances  the  Ixfrd 
Ckancdlor  refused,  in  Mai^an  v.  Stum  {a\  to  order 
payment  of  the  purdutsMBoney^  and  nfitted  it  with 
costs. 


August  1.  The  Lord  Chancellor  said,  this  was  the  case  of  a 

gentleman  purchasing  on  behalf  of  himself  and  others, 
when  it  did  not  appear,  on  the  fiuse  of  the  contract,  that 
he  was  purcha^g  except  for  himself  alone.  The  time 
fixed  for  the  payment  of  the  purchase-money  was  long 
since  passed.  A  purchaser  hasno  right  to  say  that  he 
wilt  put  an  end  to  the  agreement,  forfeiting  his  dqxmt; 
Here  the  purchaser  admitted  receipt  of  rents  and  pro- 
fits, notwithstanding  he  denied  acts  of  ownership.  But 
the  material  circumstance  was,  that  he  had  admitted  a 
good  title;  insisting  nevertheless  that  he  had  a  right  to 
object,  the  title  not  having  been  ^ppioved  by  counsel. 
His  Ixnrdship  was  of  opinion,  however,  that,  having 
admitted  so  much,  and  having  entered  into  the  agree- 
ment in  his  own  name  alone,  those  with  whoioi  he  had 
oootracted  had  a  right  to  hold  him  to  his  purchase^^  and 
that  the  circumstances  of  the  case  did  not  vary  die 
.  general  rule  now  established. 


[Order  to  pay  the  money  into  Court  before  the  next 
seal.] 


(a)  AnU^  138. 
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The  Rev.  THOMAS  WILLIS,  LL.D,  PLAiNxiFri 

AND 

JOHN  PARKINSON  and  ISAAC  WOOD  (a  Luna. 

'  tic),  and  MARGARET  FOSTER,  JOHN  DARCY, 
and  ELIZABETH  his  Wife  (Committeea  of  the  said 
Lunatic),  Defendahts. 


Rolls, 
By  consent. 
JiM/ySL 


^T^HE  bill  (the  prayer  of  which  was,  diat  a  con^mis- 
sion  might  issue  to  ascertain  boundaries  and  dis- 
«tinguisb  the  prebendal  lands  tlierein  mentioned,  and 
ihat  the  same,  when  so  distinguished,  might  be  held  by 
the  Defendants,  separate  and  distinct  from,  the  other 
freehold  and  copyhold  lands  therein  also  mentioned,  and, 
.if  not  to  be  distinguished,  then  that  the  commissioners 
jnight  set  out  from  the  said  freehold  «nd  copyhold  lands 
.so  much  as  could  not  be  so  distinguished,  to  be  held  by 
the  Defendants,  as  lessees  of  the  said  prebendal  lands 
under  the  indenture  therein  mentioned,)  was  filed  by 
the  Plaintiff,  as  prebendary  of  Asgarh/j  in  Lincolnshire^ 
wliich  prebend  consisted  of  the  manor  and  rectory,  and 
.of  various  lands  .and  tythes  in  the  parish  of  Asgarby^ 
with  the  courts  leet,  courts  baron«  and  other  rights  and 
royalties  belonging  thereto,  and  was  held  by  the  De- 
fendants under  a  lease  granted  by  a  former  prebendary 
for  three  lives,  two  of  which  were  then  living,  under  the 
yearly  reserved  rent  of  jfi37.  It  appeared  (by  an  ex- 
tract from  the  parliamentary  survqr,  taken  in  the  year 
1650,  by  the  commissioners  appointed  by  the  Commons 
during  the  usurpation,  in  order  to  found  an 'act  ^f  the 
Commons  for  the  abolishing  of  deans  and  chapters,) 
ih^it  the  prebep4  then  consisted  of  certain  rents  due  from 
Vol.  IL  LI 


Commission 
to  ascertain  apd 
distinguish 
bounclaries, 
and,  if  not  to  be 
distinguished, 
to  set  out  the 
value,' upon  a 
billbyapre^ 
bendary  against 
lessees  of  the 
prebendal 
lands,  also  • 
owners  of  other 
lands  within  the 
parish,  with 
which  the  pre- 
bendal lands 
had  become  in- 
termixed and 
confounded  by 
reason  of  the 
unity  of  posses- 
sion.   See  be- 
fore, p.  410. 
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the  freeholders  within  the  township  of  Asgarby^  holden 
of  the  prebendary,  as  lord  of  the  manor  of  Asgarby ; 
of  the  courts  baron,  courts  leet,  fines,  and  other  royal- 
ties appurtenant  to  the  manor ;  of  certain  rents  due  from 
the  copyholders  holding  by  copy  of  court-roll,  by  fines 
and  other  services ;  of  a  prebendal  or  manor  house,  cchi- 
tuning  the  several  particulars  tlierein  stated ;  and  of  Ta-^ 
rious  inclosed  lands,  divers  pieces  of  open  field-land,  in^ 
certain  fields  in  the  township  of  ^5^ar^  (containing  alto- 
gether 245  acres  and  3  roods,)  of  certain  oxgangs  of  land 
in  the  manor,  and  of  the  tythes  of  com,  hay,  wool,  and 
Iambs,  and  all  other  tythes  belonging  to  the  prebendary 
as  parson  of  the  parish.  The  prebend  had  been  uni- 
formly leased  out  upon  lives :  and,  in  the  various  leases 
then  existing,  the  same  was  no  other  ways  described  dian 
in  the  following  general  manner,  viz. 


^*  All  that  the  prebend  of  Asgarlj/j  in  the  eoun^  of 
**  Lincoln,  and  all  that  the  manor  and  rectory  of  ^j- 
<c  garby  aforesaid  to  the  said  prebend  belonging,  with 
<'  all  and  singular  the  lands,  arable  meadows,  feedings, 
"  commons,  courts  leet,  courts  baron,  rents,  royalties, 
*'  services,  tythes  and  hereditaments,  to  the  said  prebend 
"  belonging,  or  in  any  wise  appertaining,  with  all  and 
^^  singular  their  appurtenances,  situate,  lying,  and  being 
•"  in  Asgarby  aforesaid/' 


The  Defendants  were  the  owners  also^  by  purchase,  of 
all  the  freehold  and  copyhold  lands  within  the  parish, 
not  included  in  the  prebendal  lease;  and,  in  conse- 
quence of  the  unity  of  possession,  it  had  become  almost 
impossible  to  distinguish  the  prebendal  fit>m  the  other 
estate.  The  Ddendants  contended,  that  they  had' not 
blended  the  estates  together,  but  that  the  same  took 
place  upwards  of  a  century  ago,  when  ihe  tidiole  pttUi 
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oiAsgarby  was  sold, by  thedi4rereift,)0wners  to,Dr.  Janies 
Gardiner,  then  Bii9h<^  cf  Lincoln,'  by  which  means  be 
becfUne  sole  own^r,  ,not  onJy,  of  ike  IrediQld  and  copy* 
hold  Iwds^  hut  »ho  lessee  of  all  the  prebeodal  lands  in 
the  parish;  and  jthat  these  piroperties  having  been  sincQ 
enjoyed  as  one  ^$ta|e^  the  boundaries  ha4  become  ii^er- 
puxed,  so  as  to  prevent  the  distinguishing  one  from  the 
other. 


1817. 

WlJLLIS 

V. 

f4BKIV90V« 


The  Hundff  founded  his  claim  upon  the  parlia- 
mentary survey  be^e  stated)  .and  also-  vpon  the  title- 
deeds  in  the  hands  of  the  BefenduitS)  which  had  been 
d^iosited  with  .their  clerk  jn  court  pursuant  to  Bfi  Qvdet 
dated  the  21st  of  y^i^^^^s  18H,  ^nd  had  b^en  inspected 
by  the  solicUors.  The  answers  had  been  replied  to;  but 
the  Defendants  hod  entered  into  j(io  evidence,  and  'con- 
sented to  a  commissiion  beling  issued  for  the  purpose 
prayed  by  the  bill. 

The  Plaintiff  also  had  not  examined  any  witnesses^ 
intending  to  produce  the  parliamentary  survey  at  the 
hearings  if  required,  (bwt  which  the  Defendants  did 
not  require  him  to  do^)  and  relying  upon  the  evidence 
iiimished  in  his  favour  by  the  Defendants'  title-deeds. 

The  cases  of  The  Dukeqf  Leeds  v.  The  Earl  of  Strafe 
Jbrd  (a),  and  The  Attomey^General  v.  FuUerUm  (ft),  were 
ireferred  to;  and  a  Decree  was  made,  by  consent,  agree- 
4bly  to  the  following  minutes :  — 

*^  Let  a  commissionissue  to  inquire  and  ascertain  which 
and  what  quantity  of  the  lands  in  the  possession  of  the 
Defisndants,  in  the  parish  of  Asgarbjf,  are  leasehold  be- 


ta) 4  Ves.  180. 


(h)  2  Ves.  and  B.  26S. 
L  1  2 
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longing  to  the  prebend  of  A^arhfy  and  held  by  them 
iinder  a  lease  from  the  prebendary  thereof;  and  let  the 
Commissioners  distingoish  the  prebendal  lands  so  held 
by  the  Defendants,  from  the  freehold  and  copyhold  lands 
belonging  to  the  Defendants  in  the  said  parish  of  As^ 
garby,  to  ascertain  the  respective  bomidaries  of  the  pre- 
bendal and  of  the  freehold  ai\d  copyhold  lands,  and  to 
distinguish,  divide,  and  ascertain  the  prebendal  lands 
by  metes  and  bounds  accordingly ;  and  if,  by  reason  of 
the  confusion  of  boundaries,  or  alterations  of  names,  or 
any  other  circumstances,  the  commissioners  shall  not  be 
able  to  distinguish  or  ascertain  the  said  prebendal  lands, 
or  any  of  them,  in  that  case  let  them  set  out  such  quan- 
tity of  lands,  now  in  the  possession  of  the  Defendants 
within  the  said  parish,  as  may  be  of  equal  value  with 
the  prebendal  lands,  or  so  much  thereof  as  cannot  be 
diistinguished  or  ascertained  as  aforesaid.  And  let  all 
deeds,  books,  papers,  writings,  plans  and  surveys,  &ic; 
be  produced  before  the  said  commissioners  upon  oath^ 
with  power  for  the  said  commissioners  to  examine  the 
parties  and  witnesses  upon  oath.'* 
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STURGES  and  Another  v.  BROWN  and  Others. 

JDOUPELL    moved,    that  the  bill  might  be  taken 
pro  confesso  against  the  Defendant  Brawny  and  set 
down  for  hearing  accordingly,  in  de&ult  of  his  answer 
being  put  in  and  perfected  on  or  before  the  28th  of  No^ 
vember.     The  motion  was   supported    by  an   affidavit, 
stating,  that  the  Defendant  was  brought  up  on  the  1st  of 
Marchy  by  habeas  corpus  cum  causis,  directed  to  the  mar- 
shal of  the  King's  Bench,  to  answer  for  a  contempt  in 
not  putting  in  his  answer,  and  was  thereupon  ordered  to 
be  turned  over  to  the  Fleet,  there  to  remain  until  he 
should  fully  answer  and  clear  his  contempt,  or  the  Court 
make  further  order.    That  on  the  6th  of  Marcky  by 
habeas  corpus  directed  to  the  warden  of  the  Fleet,  he  was 
brought  before  Lord  Ellenborough,  C.  J.  and  re-commit« 
ted  to  the  King's  Bench,  where  he  still  remained.    That 
in  ^ase  the  Defendant  had  remained  in  the  custody  of  the 
warden  of;the  Fleet,  and  had  not  put  in  his  answer,  the 
PlaintifFmi^t  have  applied  for  and  obtained  an  alias 
pluries  habeas  corpus  before  the  said  28th  of  November. 
And  this  application  was  founded  on  the  case  of  Prm- 
dergast  v.  Saubergue  {a\  in  which,  a  Defendant,  having 
removed  himself  back  to  the  King's  Bench  from  the  Fleet, 
in  order  to  prevent  his  being  brought  up  upon,  an  alias 
fluries  habeas  corpus^  it  was  ordered,  that  if  he  did  not 
put  in  his  answer  by  the  time  at  which  an  alias  pluries 
would  r^plarly  have  issued)  the  bill  should  be  taken  prt) 
confesso  against  him. 

The  circumstances  under  which  the  order  was  made 
ia  that  case,  not  appearing  sufficiently  upon  the  report,. 

(a)  2  Dick.  BS5. 

LI  s 


June  25. 
July  15. 

Defendant 
having  been  re-' 
movedhy  habeas 
corpus  from  the 
K.  B.  to  the 
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which  an  alia 
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of  the  case  in  Dickinsy  the  Lord  Chancellor  directed 
the  motion  to  stand  over,  for  the  purpose  of  examining 
ihe  Register's  book ;  which  having  been  afterwards  done 
accordingly,  His  Lordship  made  the  order  upon  the 
authority  of  the  case  cited,  (a) 

(rt)  Reg.  Lib- 1816.  B.  1377. 


PRENDERGASt  v.  SAUBERGUE  and  Others. 
Reg.Lib.  B.  1776.  217. 

The  Defendant  SauberguCf  being  in  custody  of  the  Mar- 
shal of  the  Marshalsea  of  the  Court  of  King's  Bencb^  it  was, 
iy  order  dated  the  28th  of  January^  ordered  that  a  habeas 
corptu  cum  causis  should  issue  to  the  said  Marshal  to  bring 
the  said  Defendant  to  the  bar  of  this  Court,  to  answer  his 
contempt  for  not  patting  in  an  answer  to  the  Plaintiff's  bill. 
On  the  12th  of  February  the  Defendant  was  brought  op 
accordingly,  and  persisting  in  his  said  contempt,  it  was  then 
ordered  that  be  should  be  turned  over  to  the  Fleet,  and  that 
a  habeas  corpus  cum  causis  should  issue,  directed  to  the 
Warden  of  the  Fleet,  at  the  return  thereof,  to  bring  the  De- 
fendant to  the  bar,  to  answer  his  said  contempt.  The  De- 
fendant, on  the  same  evening,  procured  himself  to  be  remov-* 
'44  back  to  the  King's  Bench,  by  habeas  corpus,  in  order  to 
dude  the  process  of  the  Court.  Wherefore  it  was  prayed 
that  the  bill  might  be  ordered  to  be  taken,  as  against  him  the 
said  Defendant,  pro  confesses  unless  he  would  consent  and 
agree  to  put  in  his  answer  within  such  time  as  the  Court 
diould  think  reasonable.  Whereupon  it  was  ordered,  that 
uidess  the  answer  was  put  in  on  or  before  the  last  day  of 
terra,  the  Plaintiff  should  be  at  liberty  td  apply  for  their 
elerk  in  Court  to  attend  with  the  record  rf  the  bill,  to  have 
the  same  taken  pro  confcsso^  &c^ 
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FERDINAND  MARTIN  LIEBMAN,  Plaintiff; 

AND 

G.  W.  K  HARCOURT  (deceased),       Defsndant. 

AND 

The  said  F.  M.  LIEBMAN,  -  Plaintiff; 

AND 

JOHN  MINET  HENNIKER,   and  G.  S.   HAR- 
COURT, -  -         Defendants. 


Bolls, 
July  7, 


By  deed-polly 
on  the  marriage 
of  J.  S.H., 
Lady  S.  (his 
mother)  cove- 
nants that 
4^,500,  then 


TN  and  previous  to  the  month  of  January ^  1811,  the 
■*•  Plaintiff,  a  banker  at  Vienna^  made  adrances  in 
money  and  bills  to  the  Dowager  Countess  of  CtanwiUtam, 
(formerly  Lady  Shuldham^)  in  respect  of  which  she  be- 
came indebted  to  the  Plaintiff  (as  appeared  by  an  ao- 
count  settled  on  the  18th  of  January  aforesaid)  in  the 
sum  of  £lOfiOO^  for  which  she  delivered  to  the  Plaintiff  due  to  her  on 
a  bill  of  exchange  of  the  same  date,    payable  in  six  ^  To^ortgage,  shall 

months,  drawn  by  her  upon  Messrs.  Drummonds.  for  the    °^®™®  t  e  a  - 
1  i*  1      i_.ii     1        .     ,    solute  property 

amount  ;  and,  to  secure  payment  of  that  bill,  deposited    ^f  j  5  // 

upon  her  de- 
cease. The  mortgage  being  paid  off,  the  produce  is  laid  out  in  Ex- 
chequer bills,  which  are  sold  by  J,  S,  //.,  by  virtue  of  a  power  of 
attorney  from  Lady  5.,  and  the  produce  of  those  Exchequer  bills  laid 
out  by  him,  under  the  same  authority,  in  the  purchase  of  stock  in  the 
name  of  Lady  S.  Lady  S»  subsequently  makes  an  assignment  of 
4^14,348,  three  per  cents.,  standing  in  her  name,  to  the  Plaintiff,  a  banker 
at  Viennat  without  notice  of  the  deed-poll,  as  a  security  for  advances. 
Upon  proof  that  the  produce  of  the  Exchequer  bills  constituted  a  part 
of  the  stock  so  assigned,  heldf  that  the  PlainUff  was  not  entitled  to  the 
benefit  of  that  security,  as  against  the  personal  representatives  of 
J.  S.  H.,  or  those  claiming  after  him  under  the  settlement,  to  the  ex^ 
tent  of  the  stock  proved  to  have  been  purchased  with  the  produce,  of. 
the  Exchequer  bills. 


su 
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HARCOUltf^- 


with  him  jewels^  and  executed  a  mortgage  of  an  estate 
lately  purchased  by  her  in  Germany ;  and  further,  by 
an  instrument  in  writing,  of  the  same  date,  duly  exe- 
cuted, assigned  to  him  ihe  sum.of  ^I4^34<8,  three  per 
cents.,  then  standing  in  her  name  as  Lady  Shuldham, 
widow,  in  tlie  Bank  of  England^  in  which  instruioent.it 
was  expressed,  that  *^  since  it  mi^t  probably  happoi 
^^  Aat  the  bill  would  not  be  accepted,  in  such  case  she 
<^  assigned  the  said  stock  as  a  pledge  fof  the  security  of 
<<  the  Plaintiff  for  the  said  capital  sum  of  jeiO,SOO, 
**  with  interest,  commission,  and  all  other  expenses, 
'<  according  to  the  then  course  of  exchange.^  Lady 
Clanwilliam  at  the  same  time  executed  a  power  of  attor- 
ney for  the  transfer  of  the  said  stock,  which  was  ex- 
pressed to  be  *'  in  order  that  the  proceeds  might  be 
<^  applied  in  or  towards  the  payment  of  the  said  bill  of 
**  exchange." 


The  bill  was  remitted  to  London^  and  presented  for 
acceptanceto  Messrs.  Dnmmond^ who  refiised  to  accept 
the  same ;  and,  upon  being  afterwards  presented  for  pay- 
ment, refused-  to  pay  it,  assigning  as  a  reason,  that  thqr 
had  not  sufficient  effects  of  Lady  Clanwilliam  in  their 
hands ;  whereupon  the  Plaintiff  caused  the  same  to  be 
protested  for  non-payment. 


In  Marehf  1811,  Lady  CluivadUiam  died,  and  by  her 
death  the  power  of  attorney  which  she  had  executed 
for  transfer  of  the  stock  became  void;  whereupon  the 
Plaintiff  filed  his  bill  against  the  Defendant,  Gr.  W.  R. 
Harcourt^  who  had  taken  out  administration  to  Lady 
ClaftwiUiami  for  an  account  of  what  was  due  to  him  in 
respect  of  the  said  bill  of  exchange,  and  all  charges  and 
expenses,  and  that  the  Defendant  might  be  decreed  to> 
pay  the  same;  or  otherwise  that  the  jf  14,948  stock 
might  be  sold,  and  t]ie  money  arising  therefrom  b^  ap^ 
>7 
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plied  in  part  payment  of  what  was  so  due  to  the  Flun- 
tifF;  and  that  the  Defendant  might  be  decreed  to  pay  to 
him  the  remainder  out  of  the  estate  come  to  his  hands : 
and  that  he  might  either  admit  assets  for  that  purpose^ 
or  that  an  account  might  be  taken,  &c. 

The  Defendant,  6.  W.  R.  Harcourt,  died^sefore  put- 
ting in  his  answer,  whereupon  a  supplemental  bill  waa 
filed  agmnst  the  Defendant  Hennikery  as  administrator 
de  bonis  non  of  Lady  CianwiUiam,  and  against  G.  S. 
Hartaurtj  an  in&nt,  claiming  to  be  interested  in  the  stock 
under  the  following  circumstances : — 

By  a  deed-poll,  dated  the  8th  of  December ,  1800, 
made  in  contemplatfon  of  a  marriage,  which  shortly 
afterwards  took  effect,  between  her  son,  John  Simon  Har^ 
court  and  Elizabeth  his  wife.  Lady  ClanwiUiam  (then 
Lady  Shuldham,  widow,)  covenanted  that  the  sum  of 
^,500,  then  due  to  her  on  mortgage,  as  residuary 
legjBiJbee  and  executrix  of  her  late  husband,  Lord  Shnliti 
ham^  should  immediately  upon  her  death  belong  to  and 
become  the  absolute  property  of  the  sslA  John  Simon 
Harcourt:  and  in  the  deed  was  contained  also  a  cove* 
nant  for  further  assurances ;  or  that  she  would,  in  lie» 
thereof,  efiectually  by  deed  or  bill,  secure  to  be  paid  the 
like  sum  of  j69,500  to  the  said  John  Simon  Harcourt^ 


1817. 


The  mortgage  was  subsequently  paid  off  by  various 
instalments,  from  the  10th  to  the  27th  of  NaoembeTf- 
1801,  and  the  several  sums  so  paid  laid  out  in  Exche* 
quer  bills:  and  on  the  10th  of  Ajyrit  SoUomxi^  those 
Exchequer  bills  were  sold  by  the  order  of  John  Simon 
Harcourtf  acting  by  virtue  of  a  power  of  attorney  from 
Lady  Shtddham^  his  mother,  and  the  produce  (amount- 
ing to  j67»S98)  hdd  out  in  the  purchase  of  ^9,687^ 
three  per  cents;,  in  the'name  of  Xiady  Shuldham,  whicb^» 


516 


CASES  IN  CHANCERY. 


1»17. 


together  with  certain  other  sums  of!  stock  aftevwanlb 
purchased  by  her,  constituted  (according  to  the  De* 
faMknt's  statement)  the  4£l4,848,  three  per  cents*,  after- 
wards assigned  by  Lady  ClanmUiean  to  the  Plaintil^ 
as  before  mentioned/ 


The  answer  of  the  Defendant  G.  SL  Hareaurtj  sup- 
ported by  the  evidence  of  the  banker's  books,  and  of 
die  clerks  in  the  hoQse»  proceeded  to  identify  the  sums 
so  invested  in  Exchequer  bills,  and  afterwards  laid  out 
in  the  purchase  of  stock,  with  the  sums  paid  in  on 
account  of  the  mortgi^  ' 

JAnSimmiHat€martmdA^itiio^itssA\  and his^son, the 
Defisndant  George  Simon  Harcourt  (an  in&nt)  became^ 
entided  under  the  settlement  made  on  his  fiohef's 
marriage. 

The  supplemental  bill  filed  by  die  Fbunti^  after 
stating  the  nature  of  the  Defendant's  daim,  chai^ged 
that,  in  case  the  said  Stock,  or  any  part  thereof  was 
purchased  widi  the  mortgage-money,  yet  John  Simon 
Harcomi  allowed  the  same  to  be  invested  in  the  name 
of  Lady  SkuUHUan^  in  order  to  enable  her  to  pro- 
cure money  on  the  credit  thereoi^  and  so  to  defraud  the 
Plmntiff;  that  the  Plaintiff,  at  the  tune  of  advandng  bos 
money,  had  no  notice  of  the  deed-poll,  ,or  of  any  exist- 
ing daim  on  the  stodc  assigned  to  him,  and  that  hemade 
such  advances  upon  the  £uth  and  credit  of  the  said 
stock,  and  in  full  reliance  that  the  same  was  the  sole  and 
absolute  property  of  Lady  ClamoiUiam^ 

The  Defendant  Henniker^  by  his  answer,  denied 
having  received  any  part  of  the  personal  estate  of  Lady 
CUuimOiam ;  and  said,  that  the  whole  of  such  personal 
^estate  was  not  nearly  sufficient  to  pay  her  debts;  as  fc> 
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wldeh  he  r^kaed  toa  sait  already  at  issue,  and  in  whidi 
tbere  had  been  a  flecree  for  an  account  of  such  personal 
estate,  and  of  the  mortgage-money  and  subsequent 
investments :  which  suit,  as  was  insisted  by  the  other 
Defendant,  rendered  the  present  unnecessary. 

The  Defendant  Harcaieri  (the  infent)  claimed  to  have 
a  lien  on  the  stock  to  the  amount  of  what  was  purchased 
with  the  produce  of  the  mortgage-money. 

Since  the  filing  of  die  original  bill,  the  estate  mort- 
gaged to  die  PlamtiiT,  and  all  the  jewels,  &c.  deposited 
with  him  by  way  of  security^  had  been  claimed  by  the 
eacecutor  of  Lord  ClanwiUiam  (deceased),  who  had 
instituted  a  suit  at  Vienna  to  recover  ihe  same,  under 
which  they  were  sdLd,  and  the  produce  paid  into  Coutt, 
where  it  still  remained. 


1817* 


LlEBMAN 

V. 

Harcourt. 


8ir>S.  Eomilfy  and  CcUinsany  for  the  Plaintiff,  insisted 
that  the  equitable  claim  set  up  by  the  Defendant  Har^ 
court  waa  not  available  against  the  PIainti£^  in  conse- 
quence of  the  Exchequer  bills  havix^  been  sold  out,  and 
the  prodtu^  invested,  under  the  authority,  and  by  the 
eiqpress  direction  df  John  Simon  Harcourt^  (through 
whom  the  Defendant  claimed,)  who^  by  such  dealing, 
would  have  been  absolutdy  preduded  firom  saying  that 
the  stock  so  purchas^  in  the  name  of  Lady  Shtddham 
alone  was  clothed  with  a  secret  trust  for  him.  The 
covenant .  in  die  deed-poll  was  personal  in  his  fevour, 
aild  it  therefore  was  competent  for  him  to  bind,  or  to 
seU»  hia  interest.^  So  cirenmstanced,  he  directed  the 
sale  and  investment,  and,  chlising  that  it  should  be  done 
in  Lady  Skiddham^s  name  only,  he  thereby  enabled  her 
to  deal  with  prc^rty,  as  her  own,  in  which  she  had  in 
fact  only  a  life,  interest,  he  himself  being  oitided  to  the 
reversion.    Both  Plaintiff  and  Defendant  were  equitable 
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dainiants,  no  legal  estate  in  stock  passing  without  actual 
transfer.  The  only  ground  on  whidi  the  latter  could 
daim  a  preference,  was  priority  in  point  of  date,  th^ 
benefit  of  which  was  forfeited  by  the  improper  conduct 
of  the  party  through  whom  he  claimed.  Besides,  aU 
this  was  on  the  supposition  that  the  stock  was  the  pro- 
duce of  the  mortgage :  whereas  it  was  a  mixed  fund, 
and  impossible  to  be  identified* 

Hartj  BeJlj  and  Pepys^  for  the  Defendant,  the  in&nt* 
The  question  is,  whether  John  Simon  Harcourt  ac- 
quired an  interest  ill  these  Bank  annuities  by  a  com- 
petent instrument ;  and,  if  he  did  so,  whether  he  has 
done  any  thing  which  will  induce  the  Court  to  postpone 
his  claim  ?  John  Simon  Harcourt^  by  virtue  of  the  deed- 
poll  made  previous  to  his  marriage,  took  an  equitable 
interest  in  th^  mortgage  money,  subject  only  to  that 
contingency,  to  which  every  equitable  title  is  subject, 
of  a  purchaser  without  notice  getting  in  the  legal  estate. 
Thus  circumstanced,  he  is  constituted  by  his  mother,  as 
her  attorney,  to  get  in  and  dispose  of  the  money^  and 
the  identical  sums  paid  in  are  traced,  first  to  the  in- 
vestment in  Exchequer  bills,  and  subsequently  to  the 
purchase  of  Bank  annuities.  Thsit  money  can  be  Jso 
traced,  is  suffidently  established  by  the  cases  dHane  v. 
Dighton  (a),  Lord  Chedworth  v.  Edwards  (6),  &c. ;  and 
the  late  case  of  Taylor  y.  Pbmer.  {c)  Lady  Clanmlliam 
received  the  dividends  of  the  stock  so  purchased,  and 
thus  recognised  the  investment,  and  approved  of  it 
John  Simon  Harcourt  wished  his  mother  to  have  the 
same  right  over  the  Bank  annuities,  that  she  had  over 
fhe  mortgage.  This  is  not  fiaud ;  nor  to  be  compared 
to  the  case  of  a  mor^[agee  permitting  the  mortgagor  to 


(a)  AmbL  409. ' 
(&)  8Ves.46. 


(c)  SM.^S.562.^ 
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retam  possession  of  the  title  deeds,  by  which  it  may  ifow 
be  laid  down,  almost  as  an  invariable  rule,  that  the 
mortgagee  affi>rds  an  equi^  to  po64x>ne  his  own  title. 
Evans  v.  Bkhnell*  (a) 

Besides,  the  PlaintifFdid  not  advance  his  money  upon 
this  security,  but  took  the  security  for  sums  already 
due. 

Sir  S.  Ramtlly  in  reply. 

It  has  been  decided,  in  Lane  v.  Dightan^  and  other 
cases,  that,  where  a  trustee,  having  trust  money  in  his 
hands,  has  converted  that  money  into  proper^  of  an- 
other description,  the  Cestuis  que  trustf  may  follow  the 
money  so  converted.     But  I  never  heard  that  this- doc- 
trine will  apply  to  persons   not  having  a  trust  dia- 
iBCter.     It  has  never,  for  instance,  been  so  decided  in 
the' case  of  a  purchaser  for  valuable  consideraticm.     In 
this  casie  the  mortgage  monies  were  not  paid  in  to  a  par- 
ticular account.       They  were  paid  in  to  a  general 
account,  and  mixed  with  other  monies.    In  the  deed  of 
covenant.  Lady  ShuUham  promises  to  do  all  acts,  that 
may  be  required,'  to  give  eflfect  to  the  covenants ;  and  it 
was  therefore  competent  for  John  Simon  Harceurt  to 
have  secured  the  fund,  instead  of  leaving  it  at  her  dis- 
posaL   How  can  he  say,  afier  what  he  has  done,  that  he 
has  a  lien  on  the  stock  against  other  persons  ?    If  Lady 
SAfiUAom  had  transferred  the  stock,  he  could  not  have 
followed  it.    .  If  the  stock  had  been  sold,  upon  what 
principle  could  he  have  recovered  it  ?    The  question  in 
this  case  is,  whether,  if  he  had  a  lien,  he  has  not  lost  it 
with  respect  to  the  Plaintiff.     The  cases  that  have  been 
cited,  do  not  apply  to  this* 


1817. 


(a)  6  Ves.  174. 
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!Z%e  Master  of  the  Rolls. 

In  spede,  this  seems  to  be  a  neiir  ease.  Tlere  is  no 
doubt  that  Lady  SBkMBUm*s  deed-poll  gave  John  Simon 
Haremarian  equitable  interest,  which  would  stand  good 
agamst  any  person  taking  by  assignment  from  her.  The 
cases  that  have  been  dted,  are  cases  in  which  the  Ceshds 
que  trust  were  npt  concerned  in  the  change  of  the  pro- 
perty. Harcourt  cannot  be  affected  by  the  investmoit 
in  Exchequer  bills,  as  he  was  no  party  to  that  transac- 
tion. So^  also,  if  the  stock  had  been  purchased  by 
Lady  SbdMam  herself,  that  act  of  her's  wottld  not  have 
defeated  his  equity  in  a  question  with  her,  or  with  her 
creditors. 


The  question  is,  whether  Harcaurtfs  interferaace  m 
this  purchase  has  altered  hia  jiglbtf .  He  finds  the  mo- 
ney in  Exchequer  biUs,  and  osders  it  to  be&vested  in 
the  fiinds.  If  it  was  to  be  so  mTested,  I  da  notaee  how 
he  could  say  that  it  should  be  inrested  in  aigr  other  way 
than  it  actually  was.  He  had  no  right  to  invest  itin 
the  joint  names  of  himself  and  liis  moAetf  x>r  in  nny 
other  name  than  her's;  tor  he  aoted  meidly  as  hnrat^ 
tomey.  It  is  avgued  that;  by  his  condnct  in  this  trans* 
action,  he  consorted  that  the  stock  «o  pnrohaaedadiouU 
be  considered  as  pdrt  of  Lady  Sbddham*s  gmenl  fso* 
perfy.  But  he  had  no  rig^  to  make  any  elecdon  oa 
the  aulject,  and  cannot  be  h^  tojiaye  made  anj.  B|f 
doing  for  his^moth^,  what  sb^  pvesumablis  woidi  b$m 
done  for  ha:sel^  he  did  not  moke  the  prcy^eftyjiwwa 
her's  than  it  was  before.  He  gvfe  het  Jm  »ew  .cooSn^ 
over  it,  nor  any  now  means  of  practiaing  a  finnd  cm 
third  perrans.  If  he  conld  with  paP9pmty;l)in>e  JD^eatodl 
the  stock  in  his  own  name,  he  certainly -would  l^vedoM 
it  For  he  was  more  exposed  than  any  Other  person  to 
be  defrauded  by  its  stsndiPg  in  her's,  as  his  equitable 
title  would  not  h|ive  availed  him  against  a  bandJUe 
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transfer  for  a  valuaUe  oonsideradon.  Id  the  ftcthe  did^ 
I  see  no  such  misfeasance  or  laches  as  ought  to  pos^ne 
him  to  a  subsequent  assignee. 

I  therefore  think  that  the  representative  of  Harcourt  is 
entitled  to  so  much  of  the  stock  as  is  proved  to  have 
been  purchase^  with  the  produce  of  the  mortgage  mo- 
ney, and  that  the  Plaintiff  is  entided  to  the  residue. 
The  plaintiff  may  come  in  under  the  decree  in  the^other 
cause,  as  a  special  creditor,  and  be  examined  upon  in- 
terrogatories as  to  the  other  securities. 

'    Bill  dUmissed, 


1S17. 


LiBBMAN 

Habcourt* 


FRANCIS  SACHEVEREL  STEAD,  PtAiNxiFF ; 

AND 

FRANCIS     NEWDIGATE,       R.     SHUTTLE- 
WORTH*  and  W.  PARKER,      D£fbkbak7«. 


Rqixs. 
J%9— 11. 


"O  Y  articles  of  settlement  made  previous  to  the 
-"^  riage  of  FroTicis  Newdsgate  and  Elizaieik  Steady 
widow,  reciting  that  JP.  N*  was  seised  in  fee  of  an 
estate  at  Feddingajorthf  and  endded  to  the  reversion  in 
fee  sin^ple  of  aa  annuity  or  rent-charge  of  j^fiO^  issur 
ing  out'of  hmds  at  Haugktan^  expectant  on  the  death  of 
Sarah  NieoU,  sulgect  to  a  mortgage  theieo^  to  his 
mpdier  MUUcent  Newiigatef  for  «£2259 ;  and  reciting 
that  E.  S.  was  seised  in  fee  of  an  undivided  sixdi  part 
of  certain  lands  therein  mentioned,  and  entided,  by 
virtue  of  a  setdement  on  her  former  nmriage,  to  the 
sum  of  j£4800;  recitiog  also  that  it  had  hocn^gvoed,  dutt 


By  articles 
previous  to  die 
marriage  of 
F.  N.  and  E.  S. 
the  wife  grants 
to  trustees,  Sec. 
an  undivided 
sixth  part  of. 
certahi  estates 
for  eighty 
years,  if  &J;: 
should  ao  long 
live,  and  then. 
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^"^^         «»id,  and  th^t  ^2000  (part  of  the  said  4^^800)  should 

«.  be  assigned,  upon  the  trusts  afW  mentioned ;  and  Jthat 

NSWDIOATE. 

soon  as  convenient  afler  the  death  of  S,  N.  and  after  settlement  made 
by  the  husband  of  an  estate  called  the  F,  estate,  and  of  a  rent-charge  ' 
of  j^SGOy  to  which  he  was  entitled  in  reversion,  expectant  on  the  death 
of  S.  N.)  absolutely  to  sell  and  dispose  of  the  same,  and  apply  the 
money  arising  from  the  sale  thereof,  and  of  the  other  premises  after 
mentioned,  upon  the  trusts  after  mentioned.  By  the  same  arttcles,  the 
husband  covenants,  within  two  years,  to  convey  the  F,  estate  to  the 
same  trustees,  upon  the  like  trusts  as  were  declared  as  to  the  said  undi- 
vided sixth ;  and  likewise  covenants,  within  six  months  after  the  death 
of  S.  N.  to  settle  upon  them  the  said  rent-charge  upon  the  trusts 
therein  mentioned*  The  trusts  of  the  monies  to  arise  by  sale  of  all  the 
premises  directed  to  be  sold  are  then  declared,  to  the  husband  forlife» 
then  to  the  issue  of  the  marriage,  and,  in  default  of  issue,  as  the  hus- 
band should  appoint.  The  husband  dies  in  the  life-time  of  S.  N.  with- 
out issue,  having  by  his  will,  after  confirming  the  marriage  articleSt 
given  to  his  wife  all  the  real  and  personal  estate,  to  which  he  became 
entitled  by  his  marriage,  and  which  should  remain  undisposed  of  at  his 
death,  and  the  residue  of  his  personal  estate,  and  appointed  her  his 
executrix,  and  having  devised  all  other  his  real  estate  to  his  wife  for 
life,  with  remainder  to  the  Defendant. 

8.  N*  afterwards  dies.    No  sale  takes  place ;  and  no-  settlement  is 
made  of  the  JP.  estate,  according  to  the  articles.     The  widow  enters 
into  possession  of  that  estate,  conceiving  herself  to  be  only  entitled  as 
tenant  for  life  under  the  will  of  her  husband ;  and,  upon  her  death,  the  . 
'  Defendant  enters,  as  entitled  in  remainder  under  the  same  will. 

Upon  a  bill  filed  by  the  executor  of  the  widow,  to  whom  she  had  de- 
vised all  the  residue  of  her  estate,  real  and  personal,  claiming  to  have  the 
F.  estate  sold  under  the  covenant  in  the  marriage  articles,  and  the  pro- 
duce paid  to  him  as  part  of  the  personal  estate  of  the  widow,  it  was 
decreed  accordingly ;  His  Honour  being  of  opinion^  that  the  covenant 
to  convey  being  absolute  and  unqualified,  the  estate  must  be  con-  . 
sidered  as  having  been  converted  into  personalty  by  the  marriage 
articles ;  that  the  testator  could  not  be  held  to  have  elected  to  take  it 
otherrise,  the  period  of  sale  not  having  arrived  when  he  died ;  that 
the  will4Aurded  no  evidence  of  an  intention  to  pass  it  as  real  estate ; 
and,  lastly,  that  the  widow  could  not,  by  any  conduct,  tending  to  - 
;  in  what  light  she  considered  it,  at  all  affect  the  question. 
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k  had  been  likewise  agreed  that  JP.  N.  should,  at  the 
times  and  in  the  manner  after-rmentioned,  settle  and 
convey  the  Feddhgooorth  estate,  and  the  annuity  of 
i£2609  upon  the  trusts  after-mentioned :  it  was  witnessed, 
that  E.  S.  granted,  &c.  to  trustees  therein  named,  and 
their  heirs,  the  said  undivided  sixth  pikrt,  to  the  use  of 
F.  N.  and  E.  S.  and  the  survivor,  for  eighty  years,  if 
Sarah  NicoU  should  so  long  live,  and,  after  the  determin* 
ation.  ^  that  estate,  upon  trust  (as  soon  as  conveniently 
might  be,  after  the  dea&  oi  Sarah  Nicolly  and  after  set- 
tlement made  and  perfected  by  F.N.  of  the  Fedding- 
worth  estate  and  annuity,)  absolutely  to  sell  and  dispose 
of  the  sam^  and  to  aj^ly  the  money  arising  therefrom, 
together  with  the  ^dOOO  (part  of  4£4800)  so  agreed  to 
be  paid  to  them  as  aforesaid,  and  also  the  money  arising 
fipom  the  sale  of  the  Feddingnoorth  estate,  as  after-men- 
tioned, upon  the  trusts  afl:er-mentioned.  The  trusts  of 
the  sum  of  jfiSOOO  were  then  declared  in  like  manner 
until  the  death  of  Sarah  NicoU  i  followed  by  i^cpvenant 
by  F.  N»  within  two  years  fit>m  the  time  of  the  mar- 
riage, to  convey  the  Feddingaxnih  estate  to  the  said 
trustees  for  forty  yeiuns,  (if  S.  N*  should  so  long  live,) 
and  after  the  determination  of  die  said  term,  to  than 
(the  said  trustees)  their  heirs,  &c.  upon  the  trusts 
already  dddared  as  to  the  said  undivided  sixth :  and  by 
another  covenant,  within  six  months  after  the  death  of 
Sarah  NicoU^  to  settle. upon  them  the  said  annuity  of 
jfi260,  to  the  use  of  F.  N.  for  life;  with  remainder  to 
«the  use  .of  trustees  to  presage,  conttng^it  remainders; 
.with,  remainder,  to  tiie  use  of  E.  S.  for  life;  with  r^ 
mainder  to  the  use  of.  their  first  and  other  sons  in  tail 
male^  &C ;  with  the  tdtimate  remainder  to  the  use  of 
JP.  N^  his  heirs  and  assigns  for.  ever.  The  trusts  Qf  the 
monies  to  arise  by.sale  of  the  said  undivided  sixth  part, 
and  of  the  Fedditigwarth  estate, .  and  of  the  .^gSOOO, 
were .  declared,  m  the  first,  plaoe^  upon  the  death  of 
Vol.  II.  Mm 


1817. 

Stead 

Newdigatc 
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Stkad 


of  j£2259,  and  then,  with  the  ooosent  and  approbatmi 
^^^  of  jP.  JV*9  to  lay  oat  the  aurplua  on  redi  or  govemmeBt 

^MswDioATx.  aecnrities ;  to  permit  F.  N.  to  reoeiYedie  imeraat  duiii^ 
his  li^  and  after  hb  death  to  pay  and  apply  the  same 
unto  and  among  the  children  of  the  niarrii^  as  Aeieiii* 
mentioned;  and,  in  case  there  ahouU  be  no  chAdran  of 
the  marriage^  Aen  to  pay  and  diqpoae  of  the  ikkiokt  of 
the  trust-monies  to F.N^  his  executors,  &c;  or  aa  be 
should  appoint.  Then  feUowed  a  pnmso^  that,  until 
the  annnity  of  «£260  should  be  aetlled  by  JP.  N.  upon 
die  before-mentioned  trusts,  the  rents  of  the  said  undi-^ 
vided  sixth,  and  of  the  Fediii^[9oot4k  estaae^  and  the 
dividends  of  the  ^000,  should^  afterthe  death  ctF.N^ 
be  paid  to  £•  S.  for  her  lifo  (in  case  she  should  sunrivii 
him)^  and,  after  ker  decease^  to  die  childien  of  die 
nuurriage,  as  before  directed.  Andthesevenlpcovisions 
thereby  madefor  the  said  £•&  were  declared  to  be  ha  liar 
of  dower. 

There  was  no  issue  of  the  maniagiB;  and  no  settles 
ment  was  executed  by  FrancUItenBd^aU^ibii^Feddu^ 
nnrih  estate;  nor  was  the  same  erer  soU,  in  p— ■"•^n** 
dp  the  arddes.  By  his  will,  dated  the  Mtfi  ^  Jme^ 
1762,  reciting  that  arddes  of  agraenunt  weni  esstaruf 
into  and  executed  previous  to  his  marriage,  the  aaid 
Fhmdt  NewHi^aie  ratified  and  oonfirmed  dbe  same^  and 
directed  diat  the  same  duMdd  be  fidiy  peiformed  and 
carried  into  executioB.  And  he  gam  and  deiiaad  io 
the  said  £»»£€<«  his  wiie^  her  hdis,  tomll  the  real 
and  personal  estate  which  he  had,  or  should  beeome  en- 
titled to^  in  ri^t  of  his  marriage,  and  which  ^ouU  rA- 
nainundisposedof  atthetiBeofUadssdi;  and,  after 
giving  to  the  Defendant  3SnM%i^  and  (he  heini  of  In 
body,  an  estate  at  KiHAaiUm^  tojjether  witfc  the  aaid 
annwiyof  ^SOOafterthedeadiofhiswifiBi  and 
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ii^  the  household  fiumitiirey  &c.  in  his  house  at  Noi^        ^  1817. 

Hngkam  to  go  as  heir-looms  therewith^  he  gave  all  the 

rosdue  of  his  penonal  estate^,  after  pqrment  of  certain 

Iqpieies,  to  his  wife;  and^  in  case  his  personal  estate 

should  fell  sbcwt  of  paying  the  asidl^acies,  changed  all 

die  real  estates  of  which  he  was  dien  in  possessioQ  with  - 

the  payment  thereo£    And  he  devised  bb  said  house  at 

NuHnghMm^  and  all  oilier  his  real  estate,  to  hb  said  wife 

for  her  life^  and,  after  her  deBth,  to  the  Defendant  in  tail 

male^  chargeaUe  as  therein  menticmed ;  and  appointed 

his  wife  executrix.    The  will  contained  a  declaration,  as 

to  the  annuity  of  j6M0  devised  to  the  Defendant  Nea>^ 

Jigate  after  die  death  of  tlie  testator's  wife^  (reciting  that 

hb  mother  MiOicent  was  dead,  and  the  mortgage  of 

j8S259.  2$^  vestdd  in  the  testator  as  her  executor  and 

residuaiy  legatee,)  that,  after  the  death  of  Sarah  Nieott, 

the  said  mortgage  Aould  be  at  an  end,  and  the  annuity 

be  thenceforth  dischaiged  therefrom;  and  thit  the  money 

due  thereon,  except  such  interest  as  might  be  due  at  the 

death  of  Sarah  Nicollf  should  not  be  considered  as  part 

of  Ini  personal  estate. 

Shortly  afterwards  the  testator  died,  leaving  Robert 
Parker  his  heir  at  law,  who  was  slso  since  dead,  learaig 
tlie  Defendant  WUliam  Parker  his  heir  at  law. 

Sarah  Nieott  survived  die  testator,  and  died  in  1765. 

Upon  the  death  of  die  tesUtor,  his  widow  entered 
into  possessbn  of  die  estate  at  Feddtngnor^  and  re- 
ceived the  rents  during  her  life;  but  bang  (as  the  bill 
allied)  ignorant  of  her  lights,  and  the  Defendant 
Ne'wdigate  having  represented  to  her,  that  he  was  endded 
as  tenant  in  tail  after  her  death,  she  did  not  procure  the 
estate  to  be  sold,  and  delivered  the  tide  deeds  to  the  De» 
fendant. 

Mm  2 
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Elizabeth  Neaodigate,  the  widow,  by  her  will,  dated 
the  11th  otjune,  1812,  after  giving  oertmn  l^ades,  de- 
vised and  bequeathed  all  the  residue  of  her  estate  and 
effects,  real  and  persona],  over  whidi  she  had  any  power 
of  disposal,  to  the  Plaintiff,  his  heirs  and  executors,  and 
appointed  him  executor  of  her  will;  and  died  shortly  after. 

Upon  her  death,  the  Drfendant  Newdigaie  entered 
into  possession  of  the  Feddingworih  estate. 

The  Bill,  stating  the  above  fiicts,  and  rqMresenting 
that  the  Feddingworth  estate  had  become,  by  virtue  of 
the  covenant  in  the  marriage  artid^  personal  estate,  so 
far  as  r^^arded  the  disposition  thereof,  in  the  same  man- 
ner as  if  the  same  had  been  actually  told;  and  that  by 
virtue  of  the  will  of  Francis  Nersdigatey  and  the  said 
articles  confirmed  thereby,  the  widow  became  entitled  to 
have  the  same  sold  upon  the  death  of  Sarah  NieaUy  and 
to  have  the  produce  paid  to  her  for  her  own  absolute  use 
and  benefit ;  and  that  the  said  estate  having  by  the  said 
articles  been  impressed  with  the  character  di  personal 
estate,  and  having  passed  as  such  by  the  will  of  the  said 
Frands  Neaodigate  to  his  widow,  the  same  also  passed  as 
.personal  estate,  by  her  will,  to  the  Plaiitfiff ;  and  the 
Plaintiff  thereupon  became  entitled  to  have  the  same 
sold,  and  the  produce  paid  to  him  as  part  of  the  per- 
sonal estate  of  the  widow;  and  that  the  legal  estate  hav- 
ing passed  under  the  general  devise  in  the  testator's  will 
to  the  Defendant  Newdigaie^  he  became  and  was  a  trus- 
tee of  such  legal  estate  for  the  Plaintiff;  prayed  a  de- 
claration accordingly,  and  an  account  of  rents  and  pro- 
fits, and  a  convejrance.  ^ 

The  Defendant,   by  his  answer,    insisted  iqxm  the 
length  of  time  during  which  the  widow  was  in  posses- 
sion, without  calling  upon  the  trustees  for  a  sale  of  the 
i6 
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Feddingaorih  estate,  stating  that,  without  the  interfer-  1817. 

ence  of  the  trustees,  she  herself  about  the  year  1775, 
sold  certain  other  parts  of  the  estates  contained  in  the  ar- 
ticles, «nd  recdved  the  purchase-money  to  her  own  use*  Newdigatk. 
He  submitted  that  she  was  not  entitled  on  the  death  of 
Sarah  Nicotic  to  have  the  estate  sold ;  the  trusts  of  that 
estate  after  the  expiration  of  the  term  of  eighty  years 
being  for  the  sole  use  and  benefit  of  the  testator.  That, 
firom  the  will  of  the  testator,  and  other  circumstances, 
it  appeared  that  he  considered  it  as  real  estate^  to  which 
he  was  entided  for  his  own  benefit,  and  never  meant 
that  it  should  be  converted  into  personalty;  and  that  by 
confirming  the  marriage  articles,  and  directing  the  same 
to  be  carried  into,  execution,  he  only  meant  to  confirm 
die  same  for  the  baiefit  of  his  widow ;  especially  as  the 
mortgage  which  was  by  the  said  articles  provided  to 
be  paid  ofi^  out  of  the  monies  arising,  therefixim,  had 
been  discharged  by  his  will  That  the  widow  herself  well 
knew  and  believed  such  to  be  his  intention,  and  accord^ 
in^y  often  represented  to  the  Defendant  that  he  would 
be  entided  to  the  estate  after  her  death  under  the  will  of 
the  testator.  And  he  insisted  that  the  estate  therefore 
must^  especially  at  such  distance  of  time^  and  after  such 
acquiescence  of  the  widow,  be  considered  as  having 
passed  under  the  devise  of  all  other  the  testator's  real 
estate.  The  answer  proceeded  to  state  various  acts 
of  acquiescence  on  the  part  of  the  widow,  which  it  is 
not  necessary  here  to  particulanse,  such  acts  having 
taken  place  under  a  misapprehension  of  her  rights.  '  It 
denied  any  wilfiil  misrepresentation  as.  to  those  rights 
on  the  piurt  of  the  Defendant,,  who  was  an  infimt  of  ten 
years  old  at  the  death  of  the  testator. 

Sir  5*  Bomilfyf  Cookcj  and  Farrer^  for  the  Pliuntifil 
Where  money  is  by  Setdement  directed  to  be  laid 
out  in  land,  or  land  to  be  converted  into  money^  gene- 
Mm  3 
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Stead  being  so  converted  already ;  and,  from  the  moment  of 

v.  the  direction  given,  the  numqr  is  invested  with  dl  the 

MswDiGATX.  incidents  of  land,  and  vice  vend.  There  are  some  excep- 
tions to  this  rule,  as  where  the  party  entitled  to  the  pro- 
perty, having  a  right  to  elect  in  which  shape  he  shall  take 
*  it,  has  declared  that  election ;  and  again,  where  apersotiy 
being  the  absolute  owner,  and  having  in  himself  the  en- 
tire qualification  both  of  heir  and  executor,  md^es  no  de- 
claration of  his  intention  respecting  it;  in  which  case  it 
has  been  held,  that  it  shall  go  aco(»tling  to  the  quaKiy  in 
which  it  was  left  by  him  at  his  death.  Walker  v.  Denne[a\ 
Wkeldale  v.  Partridge  (&),  BidMph  v.  BiddOpk  (c% 
Kirkman  v.  MUb.  {d)  In  this  case^  iSt.Newi^ate 
,  ndther  was  absolute  owner  of  the  property  at  the  time 
of  his  death,  nor  has  he  expressed  any  intention  respect- 
ing the  quality  in  which  it  shall  pass.  And,  with  regard 
to  Mrs.  Newdigat^s  subsequent  conduct,  it  is  perfectly 
immaterial.  She  had  no  dection  to  make;  and  she  was 
altogether  ignorant  of  her  rights,  so  as  to  be  incapable 
of  any  determination  respecting  them.  The  Setdement 
had  definitively  impressed  the  estate  with  the  character 
of  personal,  and  there  was  no  person  who  had  any  rq^ 
or  interest  as  to  altering  its  provisions.  The  length  of 
time  during  which  the  estate  remained  tmtold,  has 
nothing  to  do  with  the  question ;  because  Mrs.  l^ewdt- 
gate^  who  during  that  time  was  entitled,  had  no  power 
over  it  To  constitute  the  property  as  being  at  home 
within  the  meaning  of  the  rule  adopted  by  Lord  Tfar* 
hm  in  PuUeney  v.  Darlington  {e\  there  must  not  only  be 
Jus  in  re  in  the  absolute  owner,  but  no  other  person 
must  have  any  outstanding  Jus  ad  rem.    See  also  Linger 

(a)  2Ve9.  j.  170.  (e)  1  Bro.  C.  C.  following 

(h)  8VC8.227.  Chichester  v.  Bickerdqff,  « 

(c)  12  Vc8. 165.  Vcm.  295. 
(lO  13Ves«SS8« 
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T.  IScnon^  (a),  Edwarib  v.  Warwick  (i),    Oldiam  v.  1S17. 

J%fgto(c)»  aod  oliher  C88af»  as  to  the  Ibundatioii  of  tbo        *^g^'  ' 
rale  and  its  exoqitioiis*  ^ 

Njkwbioats. 
/foi^,  Bdf^  and  fjomr,  for  the  Defendimt  Newdigah^ 
JnsiafedL  that  it  was  a  case  which  called  for  the  diy  qp** 
pKcatkm  of  the  ml^  aa  between  real  and  t)er8Qnal  repre* 
sentatires^  lenring  the  pioper^  as  it  is  found  at  the 
decease  of  the  ancestor;  and  aiguedy  from  the  prori- 
sions  of  the  will,  and  especially  from  that  for  the  dis* 
chaige  of  the  mortgage^  that  the  testator  had  suffidendy 
manifested  his.intention  that  it  should  be  considered  as 
of  (be  quality  in  which  he  left  it    He  bad  the  imme- 
diate^ thou|^  not  the  entire  and  absolute^  interest  in 
him  at  the  time  of  makiqg  his  wiQ;  and^  under  these 
eucumstanccfl^  the  stalest  indication  of  intention  would 
besofficient    With  regard  to  the  caicomstanoes  of  Mrs. 
3?S»iidi|pa#0^s  conduct  subsegient  to  her  husband's  d^^ 
they  dearly  amounted  to  such  an  acquiescence  on  her 
party  as  the  Court  must  regard  in  the  light  of  evidence  of 
her  own  intemion  in  respect  to  the  property ,  and  of  hw 
undemtandiDg  as  to  the  testator's  intention.  Everything 
was  to  be  presumed  against  a  person  n^g^ecdng  to  assert 
her  ti^  for  such  a  length  of  time.    [The  aigument 
princqpally  turned  on  the  indications  supposed  to  be 
affindKil^  the  Willi  and  the  subsequent  drcnmstances.] 

JBerfifTf  for  the  Defendanty  the  heir  at  law. 

Sir  S.  Jlamilfy  replied. 

Tke  Mastcr  tfihe  Rolls. 

The  first  question  in  this  case  is.  Whether,  by  themat- 
riage  articles^  the  diaracter  of  personalty  was  dcfi- 

(fl)  iP.Wnw.  172.  (c)   2  Atk.  452-      Lech^ 

{i)  2  P.  Wms.  mere  v.  Lord  Carlide^  S  R 

Wns.  211.,Ac 
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1817.  nititely  impressed  on  the  Feddkignarth  estate.     The 

ooventot  to  oonvey  it  to  trugtees  within  two  yeais  after 
the  marriage,  is  absolute  and  unqpalified.  Hie  trusts 
are  specified,  with  reference  to  those  declared  as  to  the 
undivided  sixth  of  oertfdn  property  which  constitated 
part  of  the  wife's  estate,  ^riiich  aie  **  as  soon  as  eon- 
reniently  may  be  after  the  decease  of  Sarah  NieoBf  and 
after  setdement  made  of  the  Feddingwortk  estate  to 
seU  and  dispose  of  the  same^  and  to  apply  the  moDey 
arising  therefrom,'' &G.  [See  the  statement  of  the  €»% 
anUf  p.  523.} 

Now,  as  the  husband  was  bound  to  convey  theJBed^ 
dingaxnth  estate  in  two  years  after  the  marriage,  and  ta 
setde  the  rent^harge  in  ax  months  .after  the  dteth  of 
Mrs.  NicoUy  it  was  at  the  latter  period,  suf^KMsng  the 
husband  to  have  executed  his  covionant,  that  the  sale  of 
that  estate  was  to  take  place.  'But' the  cormiantto 
convey  is,  in  Eqmty,  equivalent  to'a  conveyance;:  and  I 
do  not  apprdiehd  that,  for  the  present  purpose,  itmakes 
any  diflference,  whether  the  lands  are  cEracdy  conveyed 
to  trustees  for  sale^  or  covenanted  to  be  canvq^i  to 
them  for  that  purpose.  That  which  is  covenanted,  ta 
be  done,  is  considered  as  done.  And  the  case  is,'  there- 
fore, the  same  as  if  a  conveyance  of  the  Feddingmortk 
estate  had  been  made,  at  the  en^  of  the  two  yean,  on 
the  trusts  of  the  settlement.  When  the  prescribed 
period  arrives,  the  trust  to  sell  is  absolute  and  inq>e- 
rative.  It  is  not  upon  previous  request,  it  is  not  with 
consent  and  approbation,  that  the  sale  is  to  be  made. 
There  is  no  event  specified  in  which  the  sale  is  not  to 
take  place.  The  contingency  of  tbdre  b^ng  no  children^ 
or  of  all  dying  under  twentf-on^  is  contemplated  and 
provided  for;  but  the  provision  is,  not  that  in  such  case 
-  there  shall  be  no  sale^  but  that  the  money  arising  from 
the  sale  shall  be  paid  to  the  husband,  his  executors  or  ad* 
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platibn  of  Equity^  this  eitate  is  to  be  coitfiderad  as  can* 
▼eried  into  peramaltjr. 

•  Tlien  theqoestion  is^  under  what  descrifition  it  passes 
by  the  'husband's  wilL  The  period  fixr  the  sale  of  the 
estate  £d  not  arrive  in  his  lifetime^  as  Mrs.  NicoU  sur- 
Tived  him.  That  it  remains  unsold^  affiirds  therefore 
no  argument  of  any  election  on  his  part  to  ke^  it  as 
land^  siqppoaing  he  eoold  have  made  ai^  such  election. 
But  there  was  no  moment  of  his  life^  at  which  the  ahso- 
ItttQ  interest  in  the  property,  whether  as  land  or  money^ 
could  be  said  to  be  his.  His  wife^  who  wif^t  insist 
onasalcy  wasidive;  and  there  was  a  poasibility  of  issue 
of  the  nmrriage.  Ido;not»  dierefore^  thinkitcanbeof 
any  consequence^  what  the  actual  state  of  the  property 
was  at  Ae.time  of  his  death.  But  still  he  might  dia-r 
pose  of  his  reversionary  interest  in  the  property,  by 
whatever  denon^nadon  he  thou^t  fit.  And  if  it 
dearly  qipeaped,  that  hia  meaning  was  that  it  should 
pass  under  the  descrqidonof  his  real  estate,  there  is 
nothing  to  prevent  his  intention  from4iaving  efiect  He 
disposes  of  all  his  real  and  all  his  personal  estate;  but  I 
think  it  impossible  to  say,  there  is  to  be  found  in  his  will 
any  diin^  from  which  it  can  with  certainly  be  inferred, 
whether  he  considered  this  reversionaiy  interest  as  part 
of  his  real,  or  of  his  personal  estate.  From  the  moment 
when  the  Court  detentunes  that  this  was  turned  inta 
personalty,  the  onus  lies  on  the  Defendant  to  show, 
with  reasonable  deamess,  that  the  testator  meant  to 
pass  it  under  a  different  denomination.  It  is  not  enough 
to  fix  upon  an  ambiguous  expression,  or  an  equivocal 
direction.  Yet  that  is  die  utmost  that  is  attempted  to 
be  done.  For  there  is  not  a  word  in  the  will  that  gives 
any  distinct  designation  to  this  pardcukr  property. 
The  consequence  is,  that  die  low  must  decide  whether 


S$2  CASES  IN  CHANCERY. 

1817.  it  be  raal  or  pevsonaL    Biit  it  is  peiiiapt  arimittiiny 

loo  mncli,  to  soy  that  die  win  leaves  the  qoestioQiiIwI^ 
in  eqmUbrio.  For  it  ooatsins  a  ratiiicaliaa  of  the  arta» 
desfy  and  a  divecdon  that  Aqr  shall  be  fidly  perfixnned 
ssid  caxxied  into  execution.  Hehadtheartidesy  tfaeie* 
fore,  in  his  view;  and  it  is  evident,  from  other  paasagei^ 
that  he  had  a  recoQection  of  their  contents.  And  yety 
without  any  evidence,  we  are  desired  to  say  that  he 
meant  to  devise^  as  land,  what  by  those  artides  was 
linuted,as  monqr,'to  his  ezecutoie  and  adnmustratovs. 
As  to  the  widowy  no  conduct  of  her's  oonld  a£Eect  the 
qnestioa.  It  could  not  even  show  her  undexetaading  of 
the  testator's  intention,  if  ihat  could  be  of  aiqr  cMse» 
queace.  Nan  etmsUttj  that  she  knew  any  thing  of  his 
intention  except  j&om  the  will ;  and  she  probaUy  knew 
nothing  of  the  rule  of  law»  but  supposed  that  whatever 
was  in  &ct  real  estate  would  pass  under  thai  deno* 


Upon  the  whole  resultof  the  case^  lam  theiefimof 
opinion,  that  the  Plaintiff  is  entitled  to  die  decree  he 
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hold  and  copy- 
hold estates, 
upon  tnist  to 
permit  E.  S.  to 
receive  the 


JONES  and  Wife  v.  TUCKER.  ^^^^^ 

Jul^  80. 

Jj^AJRY  MONESyhy  her  will,  gave  and  devised  all  M.  Af. rives 

her  freehold  and  copyhold  estates  to  the  use  of  the  to  the  Defend-  . 

Defendant  Tucker^  his  heirs  and  assigns,  upon  trust  to  ant  all  her  free* 

permit  Elizabdh  Smithy  widow,  to  receive  the  rents,  &c. 

for  her  life,  fi>r  her  own  use  and  benefit ;  and,  after  her 

death,  upon  trust  to  sell  and  dispose  of  the  same,  and 

out  of  the  produce  thereof  (among  other  things)  to  pay, 

and  the  testatrix  thereby  bequeathed,  ^100,  ^  to  such  rents,  &c.  dur« 

<'  person  or  persons  as  the  said  Elizabeth  Smith  should  mg  her  life ; 

«  by  her  last  will  appoint  ;*'  and,  subject  to  the  payment  ®"^  ^^^  ^^ 

thereof  and  of  certain  other  sums  thereby  riven,  the        ,    '       y^ 
7  ,    %    .    J    t         .  t  r^-t^       «»d  o«*  of  the 

testatrix  gave  and  devised  the  said  estate  to  the  De-    produce  to  pay 

fendant^  his  heirs  and  assigns,  and  appomted  him  sole   jfioo  to  such 
executor.  person  as  die 

should  by  will 
EUxaheth  Smith  survived  the  testatrix  Mary  Mones^    appwat.  S.  &, 

and  made  her  will  as  follows :  ^*  I  will  and  bequeath  to    •>J^»^th«ttt 

^*     ^  reference  to  the 

«  Mrs.  Mary  Janes  (the  Plwntiff)  the  sum  of  rflOO,    p^^,^    •  ^ 

^  likewise  the  whole  of  my  household  furniture,  plate,    £ioo^  and  the 
**  and  linen,  &c.    Whatever  remains  to  me  for  rent   whole  of  her 
«  from  Mr.  Tucker^  is  to  disdiarge  my  rent  and  frmeML    household  fiir- 
«M  likevrise  appoint  the  aforesaid  JlfiwyJow^  ^^^iJ^J*® 

•*  sole  executor.    And  if  the  said  Mary  Jones  should  charired  bv* 

f*  deceases  her  husband  Mr.  Bichard  Jones  to  execute    the  bill,  and  not 
«  instead.^  denied,  that  the 

testatrix  had  no 
personal  property,  at  the  time  qfher  deaths  besides  some  household  fiur« 
nituretoaverysmaU  amount  in  value ;  but  no  evidence  was  gone  into, 
and  an  inquiry  wasasked  as  to  the  sliite  of  the  pcopdlr^  at  the  timetf 
maUttg  the  mB,  with  the  view  of  asoertaimQg  Aat  die  testatrix  must 
have  intended  the  gift  of  the  £1(X>,  as  in  execution  of  her  power. 
But  the  Inquiry  was  refused}  and  the  Bill  dismissed. 
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EUzabah  Smith  died  on  the  7th  of  March^  1814,  and 
the  Plaintiff  Afafy  Jones  proved  the  wilL 

The  Bill,  char^g  that  Elizabeth  Smithy  at  the  time 
of  her  death,  was  not  possessed  of,  or  entided  to  any 
personal  estate  whatever,  except  a  few  articles  of  house- 
hold furniture,  which  were  shortiy  afterwards  sold  by  the 
Phuntifib  for  4^18,  and  the  produce  applied  in  payment 
of  her  funeral  expenoes ;  and  that  she  had  oflen,  before 
she  made  her  will,  expressed  and  declared  it  to  be  her 
intention  to  give  to  the  VlsanHS  Mary  Janes  the  sum  of 
jflOO,  over  which  the  power  of  appointment  was  given 
her  by  the  will  of  Mary  Manes  /  and  that,  in  making 
her  will,  she  particularly  instructed  the  person  who  pre- 
pared it,  that  the  said  sum  of  ^100,  so  diarged  on  the 
fineehold  and  copyhold  estates,  should  be  thereby  disposed 
of  and  given  to  the  Plaintiff;  prayed  that  the  Defendant 
might  be  decreed  to  pay  the  same  accordingly;  x>r  that 
so  much  of  tile  tiuree  per  cents,  (whereon  the  produce 
of  the  estates  sold  had  been  invested)  as  was  necessary, 
should  be  sold,  and  the  jfilOO  pud  thereout 

The  Defendant^  by  his  answer,  submitted  that  die 
jfilOO  given  by  the  will  of  Elizabeth  Smith  was  not  an 
appointment  of  the  dflOO  under  the  will  of  Mary  Mones^ 
but  a  general  legacy;  and  said  tiiat^  so  &r  bom  having 
made  (in  the  Defendant's  presence,  or  to  his  knowledge) 
any  such  declarations  of  intention  as  in  the  bill  stated, 
Mrs.  Smith  had  since  the  date  of  her  will,  expressed  a 
wish  to  sell  the  reserved  sum  of  j^lOO,  and  had  even 
offered  the  same  for  sale  accordingly. 

No  evidence  was  gone  into;  and  the  bill  not  having 
put  in  issue  tiie  feet  that  Mrs.  SmUk  had  no  other  pro- 
perty but  the  furniture,  which  was  sold,  at  the  time  of 
mahfig  herwiUf  a  motion  had  been  made  before  the  Xord 
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CkanceUor^  for  liberty  to  amend,  by  insertiiig  a  charge 
tothatefifect;  but  which  was  refused,  the  cause  being 
ahready  set  down  for  hearing;  and  it  now  came  on  to  be 
heard  upon  bill  and  answer. 

Sugdetif  for  the  Plaintiffit,  argued  that,  although  it  was 
too  late,  in  ordinary  cases,  to  contend  that  a  general  re- 
siduary bequest,  not  refeiring  to  the  power,  or  to  the 
subject  oyer  which  the  power  is  to  be  eicercised,  can 
amount  to  an  execution  of  the  power  (a),  yet  the  rule  is 
liable  to  exception  in  cases  where  an  indication  of  in- 
tenticm  can  be  sufficiently  collected;  as  in  this  case, 
where  there  was  a  single  legacy  of  the  precise  sum  over 
which  the  power  was  givai,  and  no  property,  out  of 
which  it  could  be  satisfied,  without  resorting  to  that 
which  was  the  subject  of  the  power*  This  was  a  general 
power  of  appointment,  not  specifying  either  the  objects, 
or  the  form,  of  the  appointment;  althou^,  as  the  power 
is  preceded  by  a  life  interest  in  the  property,  it  cannot 
beyiewedas  amounting  to  an  absolute  gift.  The  house- 
hold furniture^  which  constituted  the  only  remaining 
property,  was  itself  property  derived  fixmi  the  testatrix, 
by  whom  the  power  was  created*  He  therefore  asked 
for  areference  to  inquire  as  to  the  stite  of  the  property 
at  the  time  of  making  the  wilL 

Cooke  and  JDawdeswett^  for  the  Defendant 
If  the  question  dqpends  upon  the  state  of  the  pro- 
perty at  the  time  of  making  the  will,  we  agree  that  there 
must  be  a  reference.  But,  supporing  the  feet  as  to  tliat 
question  established,  die  principles  of  the  Court  are 
against  the  inference  which  is  meant  to  be  drawn  fixmi 
it.  The  disposition,  in  order  to  its  being  effectual  as  an 
execution  of  the  power,  must  be  such  aa  to  show  clearly 


1817. 


(a)  See  Sugd.  on  Pawen,  sect.  5*  p.  27$. 
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that  tiie  testator  pointed  at  tibat  whidi 
of  it  Lofmon  v.  Lcmum.  {a)  Ami  loe  Sr  Edmofd 
Clerks  cage(6),  and  Andtem  ▼.  EmmM.  (c)  Here  fh»^ 
will  di8poM%  appareiitly,  of  diat  wludi  was  the  property 
of  Ae  testatrix.  It  is  followed  by  a  bequest  of  the 
honsdiold  fumitiire,  &a  wfaidi  was  absolutely  her  own. 
Bodi  Iq^acies  are  given  in  the  same  danse.  Sqfipose 
she  had  no  nM>ncy  at  the  time  of  making  her  wiU,  how 
can  the  Coortsqr  she  might  not  suppose  that  die  should 
hanw  0^100  at  her  death?  It  is  laid  down  as  a  rule,  in 
Attdren  t.  EmmoHy  that  there  can  be  no  imcpdry  aa  to 
the  dienmstanoes  of  persomd  property,  with  a  view  to 
dns  qnestioa.  See  Nmmodk  t.  Hartan.  {d)  SUmdm  v. 
Stamdm  (e)  was  die  case  of  a  power  over  real  < 
SetBradlefr.  WesicM(/)y  IMesv.Margenm.{g) 


iSigrfai  repBed. 


Tie MjanaaLafOe  Bolls. 

Ahhougfa  the  property  in  dispote,  In  Ais  case^'  is  of 
fitde  vahie,  the  qnesdon  is  of  conriderable  importance. 
WMh  reference  to  the  general  rule,  to  which  it  is  sought 
to  make  it  an  exception,  it  Ss,  assiomingthe  statement  to 
be  tm^  perhi^  as  strong  a  case  as  can  be  brought  be- 
fore the  Court  U  a  person,  having  no  piupeity  at  aS, 
and  only  a  power  over  a  certain  sum  of  money,  gives 
that  single  sum,  litdedodbt  can  arise  as  toihe  intention. 
But  llie  ^esdon  is,  how  ws  can  get  st  ^  ftot,  and 
wfctcibflr  there  cm  !be  an  inqnuy  for  the  purpose  ^t 
[it.  in  Jkdrans  v.  EmmMih\  in  the fint 
^  the  Court  4iA  dierct  nn  inquiry  into  die  idnte 


V.  M*Nab,  6  TomL  Bmu  P.  C. 
19S. 

(/)  lsyes.M5. 

(g)  S  Yes.  299. 

{^  SBre.«9r. 


(a)  8  Bro.  272. 
(8)  eilep.  IW. 
<c)^Bro.297. 

(d)  7  VeB.  898. 

(e)  2  Ves.  j.  569^ 
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of  the  prDperty,  at  the  tiiae  of  the  vlU  being  tsmdo,  as 
wdl  as  at  the  timt  of  the  denth.  B«t,  when  the  cause 
came  en  6r  fnrdier  dmctiom^  The  UatUr  qf  Ae  BM$ 
seentf  to  have  been  of  opinion,  that  tibe  fnantum  of  pro- 
perty was  not  a  fit  subject  for  inquiry.  I  agree  that  diat 
was  a  weaker  case  than  the  present  It  was  art  asserted 
that  the  testator  there  had  no  peraonal  property,  but 
only  that  he  had  not  enough  to  pay  all  he  had  given ; 
which  is  but  a  slight  circumstance*  as  an  indication  of 
intendon.  Here  it  is  alleged,  that  the  testatrix  had  no 
property,  except  a  few  articles  of  housdiold  fiunitore, 
whidbi  she  has  specifically  bequeathed*  Some  property, 
however,  she  had.  She  speaks  of  rent  due  to  her,  as 
well  as  housdiold  fiimiture,  plat^  and  linen.  Then, 
what  is  to  be  the  quanium  of  property  that  shall  fiimish 
the  criterion  for  deciding  whether  a  testator,  making  a 
bequest,  is  or  is  not  exercising  a  power?  It  is  not  like 
an  inquiry  whether  there  be  any  thing  but  copyhold  to 
answer  a  devise  of  land.  The  question  there  is,  whethei^ 
diere  was  any  thing  for  the  will  to  operate  upon  at  the 
thne  when  it  was  made?  A  will  of  personalty  sqpeaks 
at  the  death.  The  state  of  that  description  of  property 
at  the  time  61  the  will,  does  not  fiunish  the  same  evi- 
dence as  to  the  intention. 

In  the  case  olNannodk  v.  Horton{a\  ih^Lord  Chan^ 
cettoTf  referring  to  Andrem  v.  Enmioit{b\  and  other 
cases  of  that  dass,  takes  it  to  be  settled  *<  that  you  are 
^  not  to  inquire  into  the  circumstances  of  the  testator^s 
^  property  at  the  date  of  the  will,  to  determine  whether 
^  he  was  executing  the  power  or  not.** 


1817. 


No  inquiry  as 
to  the  quantum 
of  personal  pro* 
perty,  to  deter- 
mine whether  a 
gift  isy  or  is  not, 
in  execution  of 


iSbaUySStoan 
inquiry  whether 
there  be  any 
thing  but  copy- 
hold to  answer 
a  devise  of 
land;  the  ques- 
tion there 
bemgi  whether 
"diere  was  any 
thing  for  the 
will  to  operate 
iqponatthe 
time  when  it  was 
made;  whereas 
a  will  of  person* 
ai^spetdcsat 
thedeadu 


In'my  own  private  opinion,  I  think  the  intention  was 
to  give  the  £lOO,  which  the  testatrix  had  a  power  to 


(a)  7  Ves.  398. 


(h)  8Bro.297» 
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disposeof ;  bati  donotoonceiYe  that  I  could  jndiciallyy 
declare  the  power  to  have  beea  executed^  even  if  the 
V.  result  of  an  inquiry  should  Tcrify  the  representation  that 

TucKXB.        |g  DMuJe  as  to  die  state  of  her  property. 

[Bill  dismissed.] 
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ABATEMENT. 

See  Practice,  15,  &c. 

ACCOUNT. 

1.  See  Practice,  16. 

2.  Executor,  3. 

ACQUIESCENCE. 

1.  See  Deed,  CoNSTRUCTioM  of,  1. 

2.  There  can  be  no  acquiescence  in 
act8  which  the  party  is  ignorant,  at 
the  time,  that  he  has  any  right  to 
dispute.    Cholmondeley  v.  Clinton* 

Page  362 

ADMIRALTY. 
See  Shipping,  2. 

AFFIDAVIT. 

iSe^  Vendor  AND  Purchaser,  10. 

AGREEMENT. 

1.  See  Shipping,  1. 

2.  Vendor  and  Purchaser,  5, 6. 
Vol.  II. 


ALIEN. 

Alien,  devisee  in  trust  to  sell,  joins  in 
conveyance,  and  afterwards  obtains 
an  Act  of  Naturalisation,  by  which 
it  is  declared  that  he  is  ^^  from 
"  thenceforth  naturalised^  and  shall 
<<  be  and  is  enabled  to  ask,  take, 
«  have,  retain,  and  enjoy,  &c.  all 
•*  lands  which  he  may  or  shall  have 
«  by  purchase  or  gift  of  any  person 
"  or  persons  whatsoever.'*  This 
Act  does  not  operate  tc(  confirm 
the  title  of  th^  purohas^r^  under  a 
conveyance  previously  made.  Ex- 
ception to  the  Master's  report,  re- 
quiring further  acta  to  cbnfinn  the 
title,  over-ruled  accordingly.  Fuh 
V.  Klein.  Page  431 

AMENDMENT.     - 
*  1.  See  Practice,  10. 

2. ,  29. 

3.        Injunction,  13,  14. 
Nn 
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ANSWER. 

See  Practice,  1* 

ANNUITY. 

L  After  a  Decree  referring  it  to  the 
Master  to  enquire  whether  an  an- 
nuity had  been  properly  enrolled, 
the  Master  having  reported  against 
the  enrohnent,  it  was  objected  by 
the  Defendant  (the annuitant),  on  a 
rehearing,  that  the  Decree  had  been 
obtained  after  two  several  orders, 
made  in  this  Court,  in  another 
cause,  for  payment  of  the  annuity, 
Bfkd  after  a  rule  to  show  cause  in 
favour  of  the  annuity  in  the  Court 
of  Kmg*s  Bench  had  been  dis- 
charged. Held,  not  a  sufficient 
ground  for  setting  aside  the  De- 
cree, the  former  cause  in  which 
those  orders  had  been  obtained  not 
having  been  instituted  for  the  pur- 
pose of  setting  aside  the  annuities, 
and  this  Court  having  jurisdiction, 
after  the  failure  of  an  attempt  to 
set  aside  the  annuity  at  common 
law.   AngellT.Hadden.  Page  ie4i 

2,  See  Interpleader. 

S.        Marriage  Settlement,  1. 

APPEAL. 

See  Wist  Indies,  1. 

APPROPRIATION. 
See  Lboact,  $• 

APPOINTMENT. 
5ec  Power,  1,2. 


B 
BANKRUPT. 
See  Debtor  and  CreditoRj  1. 


BASTARD. 

Legacy  "  to  the  children  of  the  late 
C.  K.  who  shall  be  living  at  (tes- 
tator's) decease.-.  C.K.  being  dead 
at  the  date  of  the  will,  leaving  ille- 
gitimate children,  (of  whom  three 
were  living  at  the  death  of  the  tes- 
tator,) and  not  having,  at  the  date 
of  the  will,  nor  having  ever  had, 
any  legitimate  children,  the  three 
illegitimate  children  were  held  to 
be  entitled.  Lord  Woodhousetee  v. 
Dalrt/mjde.  Page  419 

Where  there  are  not,  nor  ever  were, 
nor  can  by  possibility  be,  any  per- 
sons stricUy  answering  the  descrip- 
-tion  of  children,  it  is  necessary  to 
resort  to  evidence  dehon  the  will, 
for  the  purpose  of  findmg  whether 
there  were  any  who  had  acquired 
the  reputation  of  children ;  and  it 
is  possible  for  iUegitimate  children 
to  acquire  that  reputation.      Ibid. 

BILL  (AMENDMENT  OF). 
See  Practice,  29. 

BILL,  PRO  CONFESSO. 
See  Practice,  S4. 

BOND. 

See  Debtor  and  Creditor,  1. 


CHARITABLE  USES. 

1.  Petition  under  stat.  52  G.  S.  e.  101. 
must  have  the  signature  of  the  At- 
-  tomey-general,  or  of  the  Solicitor- 
general,  in  case  only  of  there  being 
no  Attorney-general  at  the  timie. 

Such  signature  not  to  be  affixed  with* 
out  the  same  deliberation  as  in  the 
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case  of  air  information  regularly 
filed.  Ex  parte  Skinner.    Page  453 

2.  The  statute  was  meant  to  extend 
only  to  cases  of  plain  breach  of 
trust  committed  by  persons  in  their 
character  of  trustees,  not  to  the 
case  of  benefits  derived  from  such 
breaches  of  trust  by  third  persons* 

Ibid. 

S«  An  infcNrmation  having  been  filed 
on  petition  presented  with  the  same 
objects,  it  is  not  for  the  Court  to 
separate  these  objects,  and  to  give 
relief  upon  the  petition  as  to  such 
as  are  regularly  within  its  limits, 
leaving  the  rest  to  be  disposed  of 
on  the  information.  Ibid. 

4.  Tenant  of  a  charity  estate,  pro- 
vided he  has  acted  fairly,  not  to  be 
turned  out  of  possession,  or  to  have 
his  lease  set  aside,  merely  on  the 
ground  of  inadequacy  of  the  rent 
to  the  value  of  the  estate*       Ibid. 

CHARTER-PARTY. 
See  Shipcino,  4. 

CHILDREN. 
See  Bastard,  1,2. 

COMMISSION. 
See  Mai9  AOBR. 

COMMISSION  (TO  ASCERTAIN 
BOUNDARIES). 

1.  Bill  by  Lord  of  the  manor  of  W. 
against  the  Lord  of  the  adjoining 
manor  of  /.  (who  was  also  lessee  of 
the  manor  of  W.)  and  against  Com- 
missioners under  an  Act  for  inclosr 
ing  lands  within  the  manor  of  L, 
alleging  confusion  of  boundaries 


arisbg  out  of  the  union  of  posses- 
sion of  the  two  manors ;  and  that 
the  Defendants  were  preparing,  in 
combination  together,  to  set  out  a 
boundary  of  the  manor  of  /•  which 
would  include  lands  belonging  to 
the  manor  of  W.,  prayed  a  commis- 
sion to  set  out  the  land  lying  with- 
in, and  being  part  and  parcel  of, 
the  manor  of  W.  The  answer  of  the 
Defendant,  Lord  of  the  manor  of 
/.,  set  out  boundaries,  referring  to 
perambulations  made  previous  to 
the  union  of  possession ;  and,  the 
lease  having  expired  since  the  filing 
of  the  bill,  and  it  not  being  esta- 
blished in  evidence  that  there  was 
any  confusion  of  boundaries,  occa- 
sioned by  default  or  neglect  of  the 
owners  of  /•  while  lessees  of  tV.j 
the  bill  was  dismissed,  with  costs  as 
against  the  Commissioners,  but 
without  costs  as  against  the  other 
Defendant. 

Jurisdiction,  as  to  granting  commis- 
sion to  ascertain  boundaries,  de- 
duced from  the  writ  de  rationabi- 
libus  divisist  or  that,  de  peramku" 
latione  ^aciend6.  Consent,  the 
ground  upon  which  it  was  first  ex- 
ercised; then  upon  the  application 
of  a  party  having  an  equitable 
claim,  and  no  objection  made.  Biit 
a  Court  of  Equity  will  not  interfere 
between  two  independent  proprie- 
tors, to  force  either  to  have  his 
right  so  determined.  Speer  v. 
Cratoter.  Page  410 

2.  The  circumstance  of  confusion  of 

boundaries  constitutes,  per  se,  no 

ground  for  the  interposition  of  the 

Court.    Ibid.  418 

Nn2 
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3*  Commission  to  ascertain  and  dis- 
tinguish boundaries,  and,  if  not  to 
be  distinguished,  to  set  out  the 
value,  upon  a  bill  by  a  prebendary 
against  lessees^ of  the  prebendal 
lands,  also  owners  of  other  lands 
within  the  parish,  with  which  the 
prebendal  lands  had  become  inter- 
mixed and  confounded  by  reason 
of  the  unity  of  possession.  Willis 
V,  Parkinson.  P(^gc  507 

COMMISSION  OF  REBELLION. 
(See  Practice,  23.) 

COMPENSATION. 
See  Election,  2. 

CONDITION, 
See  Legacy,  2- 

CONHRMATION. 

1.  See  Deed  (Construction  of). 

2.  Release,  1. 

CONTEMPT. 
See  Practice,  34. 

CONVERSION. 

See  Marriage  Settlement. 

CONVEYANCE. 

Where  a  man  is  called  upon  to  join  in 
a  conveyance  for  the  purpose  of 
obviating  a  specified  objection  to 
title,  he  will  not  be  bound  by  it  as 
to  any  interest  of  which  he  has  not 
been  apprised.  But,  if  he  consents 
to  join  in  the  conveyance,  upon 
being  told  generally  that  there  are 
objections  to  the  title,  he  must  be 
taken  to  have  enquired  into  the  na- 
ture of  those  objections,  and  cannot 


afterwards  raise  a  question  as  to  the 
extent  of  his  information.  Brat/^ 
broke  V.  Inskipy  cited  in  Cholnton^ 
deleyy.  Clinton.  Page  S56 

COPYRIGHT. 

1.  See  Injunction,  1. 

2.  Injunction  refused  to  restrain  pub* 
lication  of  a  work  which  had  been 
left  for  2S  years  by  the  Author  in 
the  hands  of  a  Bookseller,  to  whom 
it  was  originally  sent  with  an  inten- 
tion of  its  being  published;  that 
intention  being  afl^erwards  relin- 
quished, and  the  workhavingpassed 
into  the  hands  of  the  Defendants^ 
who  published  it  without  the  con- 
sent or  privity  of  the  Author, 
Southey  v.  Sherwood.  435 

3.  Property  of  an  Author  in  an  un- 
published work,  independent  of  the 
statute.  Ihid. 

4.  The  Court  will  not  interfere  by 
injunction,  upon  the  Author's  ap- 
plication, to  restrain  the  publica- 
tion of  a  work,  which  is  of  such  a 
nature  that  an  action  could  not  be 
maintained  for  damages.         Ibid^ 

CORPORATION. 
See  Pkactice,  22.* 

COSTS. 

1.  See  Practice,  15. 

2.         16,  &c. 

3.  Solicitor,  2. 

COVENANT. 

1.  Joint  covenant  of  indemnity  not 
extended  in  equity  beyond  its  legal 
operation,  there  being  no  groimd 
on  which  to  infer  mistake  in  the  na- 
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ture  of  the  instrument,  and  no  pre- 
vious equity  entitling '  the  cove- 
nantee to  a  several  indemnity  from 
each  of  the  covenantors.  Sumner 
V.  PottjelL  Page  30 

2.  Not  a  principle  of  equity  that  every 
joint  covenant  shall  be  considered 
as  if  it  were  joint  and  several.  Ibid. 

3.  Wlien  the  obligation  exists  only  by 
virtue  of  the  covenant,  its  extent  is 
to  be  measured  only  by  the  words 
of  the  covenant. 

Different,  where  the  obligation  is  in- 
dependent of  the  particular  con- 
tract, as  in  the  cases  of  partnership 
debts,  bonds,  &c.    Ibid, 

4.  See  Injunction,  4. 11. 

5.  Marriage  Settlement. 


D 
DEBTOR  AND  CREDITOR. 

1.  See  Covenant. 

2.  Debtor  by  bond  to  the  separate 
estate  of  a  deceased  partner,  not 
allowed  in  Equity  to  set  off  lus 
bond-debt  in  respect  of  acceptances 
for  which  he  had  become  liable  to 
the  partnership-estate,  and  which 
were  proved  by  him  under  a  joint 
comimasion,  Addis  y.  Knight.     117 

3.  See  Injunction,  15. 

4«         Marriage  Settlement,  1. 
5. 2. 

DECREE; 

1.  See  Legacy,  3. 

2. 

3. 

4. 


Practice,  16. 

,17. 

Annuity,  1. 


DEED  (Construction  of). 

1.  iS.  iR.  devises,  subject  to  a  term  of 
200  years  for  raising  portions,  to 
the  use  of  his  daughter  M.  for  life, 
remainder  to  the  use  of  her  first 
son  in  tail  male,  remainder  to  his 
cousin  J.  R.  in  tail,  &c. ;  and  dies, 
leaving  his  daughter  M.  his  heir  at 
law ;  who  marries,  and  has  one  son, 
G.  Earl  of  0. ;  who,  upon  the  death 
of  his  mother,  enters  as  tenant  in 
tail  under  the  will  of  his  grand- 
father, suffers  a  recovery  to  the  use 
of  himself  in  fee,  and,  by  deed 
(1781),  reciting,  "  that  he  was  wil- 
^*  ling  and  desirous  that  the  said 
'*  estates  should  remain  in  the  fa- 
'<  mily  and  blood  of  <S.  i2.,"  in  con- 
sideration of  '^  the  natural  love 
'^  and  affection  which  he  bore  to  his 
"  relations  the  heirs  of  S.  jR.,  and 
'^  to  the  intent  that  the  estates 
^  might  continue  in  the  family  and 
"  blood  of  his  late  mother  on  the 
"  side  of  her  father,"  settles  the 
estates  to  the  use  of  himself 
for  life;  remainder  to  the  heirs 
of  his  body  ;  for  default  of  such 
issue  as  he  should  appoint;  for  de- 
fault of  appointment,  "to  the  use 
«  of  the  right  heirs  of  S.  R. ;"  with 
a  general  power  of  revocation  and 
new  appointment. 

G.  Earl  of  0.,  afterwards,  by  deed 
(1785),  converts  the  mortgage  term 
of  two  hundred  years  into  a  mort- 
gage  in  fee;  and  dies  without  issue, 
leaving  H,  Earl  of  O.  his  uncle  and 
heir  at  law.  Upon  the  death  of 
Earl  G.,  C.  enters,  as  the  then  right 
heir  of  S.  R;  and  settles  the  estates 
by  deed  (1792). 
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H.  Earl  of  O.,  being  subsequently  ap- 
plied to  by  C.9  on  account  of  doubts 
«whicb  bad  arisen  with  regard  to  the 
effect  of  the  deed  of  1785,  as  a 
revocation    of  the    settlement    of 
1781,  executes  a  deed  (1794),  by 
which,  reciting  those  doubts,  and 
<<  that,  being  well  satisfied  that  Earl 
<<  G.  did  not  intend  to  alter  the 
«  uses  of  that  settlement,  he  had 
<<  agreed  to  confirm  the  same,"  it 
was  witnessed  that  he,  Earl  ff.,  did 
<<  grant,  bargain,  sell,  release  and 
''  confirm,"  to  the  trustees  of  C.'s 
settlement  of  1792,  upon  the  truists 
of  that  settlement,  '^  in  the  same 
«<  manner  as  if  the  deed  of  1785 
*'  had  not  been  made,  and  to  and 
*^  for  no  other  use,  intent,  or  pur- 
•*  pose,  whatever." 
Earl  H.  dies,  leaving  A,  his  heir  at 
law,  and  also  heir  at  law  of  Earl  G, ; 
and  having  devised  all  the  rest  and 
residue  of  his  real  estates,  in  tlie 
most  general  terms,  to  B. 
C.also  dies;  and,  upon  his  death,  his 
eldest  son  enters  under  the  settle- 
ment of  1792. 
Upon  a  bill  filed  by  A,  and  J9.  jointly, 
as  heir  at  at  law  and  devisee  of  Earl 
i/.,  stating  an  agreement  between 
them  to  share  equally,  and  praying 
a  redemption   and    reconveyance, 
and  (as  against  C.  the  son)  an  ac- 
count  of  rents  and  profits ;  held, 
first,  that  by  the  construction  of  the 
settlement  of  1781,  the  remainder 
^*  to  the  use  of  the  right  heirs  of 
<<  S.  jR."  vested  in  the  settlor,  as 
himself  the  right  heir  of  S,  B.  at 
the  date  of  the  settlement ;  second- 
ly, that  the  deed  of  1794  did  not 


operate  as  a  confirmation,  except 
for  the  limited  purpose  expressed 
by  the  recital ;  and  lastly,  that  the 
length  of  time,  wz-  upwards  of 
twenty  years,  since  C.  entered,  was 
no  bar  by  analogy  to  the  statute  of 
Ihnitations.  Also  held,  that  Sir 
jL.  p.,  having  advanced  money  to 
C,  byway  of  mortgagCi  should  not 
be  permitted  to  avail  himself  of  that 
security,  as  against  the  Plaintiflk 
upon  the  ground,  either  of  want  of 
notice  or  of  acquiescence.  ChoU 
monddeys^  Clinton*  P^g^  ^^3 

2.  A  deed  is  to  be  expounded  ac- 
cording to  the  maker's  intention. 
But  the  Court  will  not  new  model 
the  deed  itself,  or  alter  dispositions 
which  are  in  themselves  clear  and 
unambiguous,  because,  they  happen 
to  be  ineffectual  to  the  end  pro* 
posed.    Ibid.  S43 

3.  If  the  words  of  a  deed  are  in  them- 
selves of  doubtful  signification,  or 
there  is  no  person  to  whom  they 
can,  in  their  strict  sense,  apply,  it 
is  a  subject  for  enquiry,  whether 
they  may  not  be  understood  in  a  dif- 
ferent sense.    I6id»  344 

4.  Under  a  settlement,  the  son  of  a 
sec<^nd  marriage  held  to  take,  as 
heir  male  of  the  body  of  father  and 
mother,  although  a  son  by  a  former 
marriage  was  living,  by  virtue  qf 
the  contract.  Seymour  r.  Boreman 
(cited).    Ibid.  347 

5.  Devise  of  estates  in  Af.  to  the 
eldest  son  of  the  testator's  son,  for 
life,  and  of  estates  m  H.  to  the 
second  and  other  sons ;  if  but  one, 
then  all  the  real  estates  to  him  for 
his  lifci  and,  ''  for  want  of  heirs  of 
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**  him/'  to  the  right  heirs  of  the 
testator,  "  his  son  excepted."  Tes- 
tator died  leaving  a  son  and  daagh- 
ters.  Held,  by  the  Court  of  K.  B. 
that  the  daughters  took,  as  persona 
destgnatiBf  but  that  judgment  re- 
versed on  writ  of  error.  Doe  v 
Pugh  (cited).    Ibid.         Page  S48 

6.  Although  the  general  words  in  a 
deed,  taken  by  themselves,  would 
be  sufficient  to  pass  the  whole  in- 
terest which  the  party  has  to  con- 
vey, yet,  where  it  is  clear  that  those 
words  were  used,  and  understood 
by  all  the  parties  to  the  deed,  only 
in  subservience  to  a  particular  jfur- 
pose,  they  will  not  be  held  to  have 
an  effect  beyond  the  particular  pur- 
pose so  intended.    Ibid,  S5S 

7.  Tenant  for  life,  with  remainder 
to  his  son  in  tail,  with  remainder 
to  himself  in  fee,  devise^  **  all  his 
**  estate"  to  his  daughters.  The 
surviying  daughter  executes  a  ge- 
neral release  to  her  brother  (the 
tenant  in  tail)  in  words  sufficient  to 
pass  the  reversion  in  fee.  A  biU 
being  filed  by  her  to  set  aside  this 
release,  upon  the  ground  that  it  was 
meant  only  for  a  particular  purpose, 
Lord  Chcmcellor  King  at  first  de. 
creed  in  favour  of  the  Plaintiff; 
and  afterwards,  on  a  rehearing,  di- 
rected issues  to  try,  ^nt,  whether, 
at  the  time  of  the  execution  of  the 
deed,  she  knew,  or  was  apprised  of, 
her  title  under  the  will ;  secondly ^ 
whether  she  intended,  by  the  re- 
lease, to  pass  that  reversion.  And, 
on  appeal,  this  decree  was  affirmed. 
Farexteti  v.  Coker  (cited).  Ibid.  354 


DEPOSITIONS. 
See  Practice,  12. 

DISSEISIN. 

1.  There  can  be  no  disseisin  of  an 
equitable  estate,  because  disseisin 
must  be  of  the  entire  estate,  and 
because  a  tortious  act  cannot  be  the 
foundation  of  an  equitable  title. 
Cholmondeley  v.  Clinton^  Page  S57 

2.  See  Trust,  4. 

DONATIO  INTER  VIVOS. 
See  West  Indies. 


ELECTION.      , 

1.  By  settlement  on  the  marriage  of 
E.  G.  with  the  Plaintiff,  estates,  to 
which  E.  G.  was  entitled  as  te- 
nant ill  tail  in  remainder,  are  ex- 
pressed to  be  settled,  as  to  part,  to 
the  use  of  £.  G.  for  life,  remainder 
to  the  Plaintiff  for  life,  remainder  to 

'  the  first  and  other  sons  of  the  mar- 
riage, and,  as  to  part,  to  the  use  of 
£•  G.  for  life,  remainder  to  the  first 
and  other  sons,  &c.  immediately  on 
the  determination  of  his  life  estate. 
Other  estates,  to  which  the  Plaintiff 
was  entitled  in  fee-simple,  are  by 
the  same  settlement  conveyed  to 
similar  uses. 

Upon  the  death  of  E.  G.,  the  Defend- 
ant (his  only  son  and  heir-at-law) 
enters  on  the  estates  to  which  he 
was  entitled  as  tenant  in  tail  under 
the  settlement,  and  brings  eject- 
ments to  recover  possession  of  those 
to  which  his  father  was  entitled  as 
tenant  in  tail  at  the  time  of  the  set- 
tlement, and  into  which  the  Plaintiff 
Nn  4 
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had  entered  on  his  death,  as  tenant 
for  life  under  the  settlement,  as  not 
having  been  duly  conveyed  to  the 
uses  of  the  settlement.  An  injunc- 
tion was  granted,  on  the  ground  of 
election,  to  restrain  the  Defendant 
from  proceeding  in  these  eject- 
ments.    Green  v.  Green,    Page  86 

2.  When  a  party  elects,  under  a  set- 
tlement, to  take  one  of  two  bene- 
ficial interests,  whether  he  is  bound 
in  equity  to  give  up  the  other  ab- 
solutely, or  only  to  make  compen- 
sation;  quare.      Green  v.  Green. 

93 

S.  The  principle  upon  which  a  person 
is  put  to  his  election,  under  a  con- 
tract, is,  that  if  he  will  not  give  the 
price  intended,  he  shall  not  have 
the  thing  contracted  for.     Ibid,  94* 

4.  Question,  as  to  election,  different, 
where  it  arises  under  a  will,  and 
where  under  a  settlement.   Ibid.  95 

5.  See  Marbiagb  Settlem^kt,  $• 

EQUITY. 

1.  See  Covenant,  I. 

2.  Disseisin,  I. 
8.    '    Mortgage,  1. 

4.  Time,  2. 

5.  Trust,  4. 

6.  Shipping,  4. 

7.  Lien,  1. 

8.         2. 

9.  A  Court  of  Equity  is  not  bound  to 
find  an  equitable  effect  for  a  clause 
in  a  deed,  because  the  construction 
put  upon  it  at  law  would  leave  it  in- 
operative.   Gladstone  y.  Birlei/. 

404  I 


10.  See  CoMMissioiTTO  ascbbtaiit 
Boundaries. 

11.  There  are  many  cases  in  wfaidi  a 
.   Court  of  Equity  will  not  interfere 

in  favour  of  a  Plaintiff,  except  upoa 
terms  which  could  not  be  directly 
enforced  against  him  in  the  cha- 
racter of  a  Defendant.  FiUes  r. 
Hooker.  Page  427 

12.  See  Evidence. 

13.  Marriage  Settlement,  3,  4. 

ESTATE. 

1.  See  WjLL,  9. 

2.  Disseisin,  1. 

3.  Receiver,  S. 

4.  Tenant  in  common,  2. 

ESTATE  (REAL  AND  PERSON- 
AL). 

1.  See  Marriage  Ssttlembnt,  4. 

2.  Power,  2. 

EVIDENCE. 

1.  See  Will,  1,  2.   ^ 

2.         5.    c 

3.  Answer  to  Bill  by  a  Rector  for  an 
account  of  tithes,  setting  up  a  simo* 
msicfik  contract,  supported  by  evi- 
dence of  the  contents  of  a  letter 
alleged  to  have  been  written  by  the 
witness  (one  of  the  patrons  of  the 
living)  to  the  Plaintiff,  previous  to 
his  admission  to  the  living,  contain- 

.  ing  Ae  terms  of  the  agreement* 
which  were  afterwards,  accepted, 
and  the  letter  containing  such  ac- 
ceptance subsequently  returned  to 
the  Plaintiff,  and  destroyed  by 
him. 

On  an  objection  to  the  admisubiligr  of 
evidence  of  the  letter  containing 
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the  proposal,  on  the  ground  of  want 
of  notice  to  the  Plaintiff  to  produce 
the  original,  held  that  the  evidence 
:  was  admissihle,  the  depositions  be- 
.  •  ing^  sufficient  notice.  Wood  v. 
Strickhnd.  Page  461 

4w  At  laW|  such  evidence  would  not 
be  admissible  without  notice,  be- 
cause it  not  being  known  till  the 
time  of  the  trial  what  evidence  wHl 
be  offered  on  either  side,  non  con- 
staty  otherwise,  that  the  original 
might  not  be  produced.  But  even 
at  law  notice  is  not  necessary,  where, 
from  the  nature  of  the  proceeding, 
the  party  must  know  that  the  con- 
tents of  a  written  instrument  in  his 
possession  will  come  into  question. 
Ibid. 

EXAMINATION, 
See  Paactice,  12. 

EXECUTOR. 

1.  See  Will,  1. 

2.  Injunction,  15. 

3.  Executor,  admitting  a  balance  due 
from  him  to  the  testator  upon  an 
unsettled  account,  ordered  to  pay 
the  amount  into  Court,  notwith- 
standing there  were  debts  of  the 
testator  still  outstanding ;  the  test- 
ator having  died  three  years  before* 
Mortlock  V.  Leathes.  491 

'  4.  Executors,  having  personal  estate 
of  the  testator  given  td  them  by  the 
will,  upon  trust  to  lay  out  on  good 
and  sufficient  security,  for  an  infant, 
to  be  paid  on  his  coming  of  age, 
after  a  decree  to  account,  and  after 
notice  by  the  next  friend  of  the  in- 
fant Plaintiff,  lending  a  part  of  such 


personal  estate  upon  mortgage ;  or- 
dered to  pay  the  same  into  Court ; 
but  the  motion  asking,  in  the  alter- 
native, that  the  executors  might  be 
ordered  to  replace  the  amount  by 
so  much  stodc  as  the  same  would 
have  purchased  at  the  tune  of  in- 
vestment, was  to  that  extent  refused. 
Widdowson  v.  Duck.         Page  494 


F 
FORFEITURE. 

1.  See  Elbction,  2. 

2.  .      Injunction,  11. 

FREIGHT. 

1.  See  Shipping,  4. 

2.  Lien/  1. 


H 
HABEAS  CORPUS. 
See  Practice,  S4. 

HUSBAND  AND  WIFE. 
See  Marriage  Settlement,  2. 


I 
INFANT. 

1.  Where  two  suits  are  instituted  in 
the  name  of  an  infant  by  different 
persons,  acting  as  his  next  friends, 
it  is  of  course  to  refer  it  to  the 
Master,  to  see  which  is  most  for  the 
infant's  profit,  upon  the  mere  alle- 
gation of  the  counsel,  that  both 
suits  are  for  the  same  purpose;  it 
being  at  the  risk  of  the  party  mov-^ 
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ingi  in  case  Ike  aUegfidon  should 
prove  tintrue»  to. have  the  order  for 
reference  diacharged  with  costs 
upon  the  special  q>plication  of  the 
other  party. 

Upon  such  a  reference,  the  Master  is 
at  liberty  to  suggest  any  improve- 
•ment  in  the  frame  of  the  suit,  and 
to  report  any  special  circumstances 
that  may  be  for  the  infant%  benefit. 

SuUivan  v.  Sullivan.  Page  40 

2.  No  reference  upon  an  application 
by  the  next  friend  of  an  infant,  to 
see  whether  i^  suit  which  he  himself 
has  instituted  is  for  the  in&nt's  be- 
nefit.   JoneiY.PcndL  141 

3.  See  ExKCUTOB,  4. 

INFORMATION. 

S^tf  Charitable  Uses,  S. 

INJUNCTION. 

1.  Injunction,  until  answer  or  further 
order,  to  restrain  the  publication  of 
a  work  as  the  Fbuntiff  *s,  upon  affi- 
davit by  his  agents,  (he  himself 
being  abroad,)  of  circumstances 
making  it  highly  probable  that  it 
was  not  the .  Plaintiff 's  work,  and 
J)efendant  refusing  to  swear  as  to 
his  belief  that  it  was.  Lord  J3yron 
Y.  JohfuUm.  29 

2.  Order  to  dismiss  for  want  of  pro* 
secution,  after  the  regular  time 
elapsed,  and  an  Injunction  having 
issued  on  the  merits,  not  to  be  dis* 
charged  for  irregularity,  although 
obtained,  upon  motion  by  the  De- 
fendant, without  notice.  Hanuam 
V.  &  London  Water- Works.         61 

3.  See  Practicb,  6. 


4.  Remedy  by  Injuncti<m  to  restrain 
an  action  on  breach  of  covenant  to 
repair,  on  the  peculiar  circum- 
stances of  the  case,  not  amounting 
to  neglect  or  surprise,  and  there 
having  been  no  waiver  or  abandon- 
ment on  the  part  of  the  Defendant. 
liid.  Page  6$ 

5.  See  Election,  1. 

6.  Shippino,  4. 

?•  After  decree  to  account.  Injunc- 
tion, on  the  application  of  the  De- 
fendant, to  restrain  the  Plaintiff 
from  proceeding  at  law  in  an  action 
commenced  pending  the  suit  in 
equity.    Wilson  y.  Wetherherd,  406 

8.  See  Waste,  2. 

9.  COFTRIOHT,  2,  S,  4. 

10.  Patent,  1. 

11.  No  relief  by  Injunction  against  a 
forfeiture  for  breach  of  covenant  to 
keep  insured.     White  v.  Warner. 

459 

12.  See  Practice,  SO. 

IS.  The  common  Injunction  having 
been  dissolved  upon  the  coming  in 
of  the  answer,  and  the  bill  being 
subsequently  amended,  the  Injunc- 
tion was  revived  upon  special  ^ypli- 
cation,  supported  by  affidavit  dtihe 
facts  stated  by  way  of  amendment, 
the  Defendant  being  in  defeult 
(though  not  in  contempt)  for  not 
answering  the  amended  bill.  Vipan 
v.  Mortlock.  476 

14.  Defendant  having  put  in  his  an- 
swer to  the  amended  biU,  which 
answer  was  excepted  to,  motion  to 
dissolve  the  Injunction  absolutely 
in  the  first  instance  refused,  the 
Court  being  unable  to  judge,  except 
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'  upon  reference  to  the  Master,  whe- 
ther  the  answer  is  a  sufficient  an- 
swer. Vipan  V.  Mortlock.  Page  All 

15.  Injunction  after  a  decree  to  ac- 
count, to  restrain  a  creditor  from 
proceeding  at  law  upon  a  verdict 
which  would  entitle  him  to  a  judg- 
ment de  bonis  propriis  against  an 
executor,  refused.  In  cases  where 
the  injunction  is  granted,  it  may  be 
obtained  on  the. application  of  the 
Plabtiff  in  equity  as  well  as  of  the 
executor.     Terrenest  v.  Featherby. 

480 

INROLMENT  (OF  DECREE). 
&e  Practice,  17. 

INROLMENT  (OF  DEEDS). 

1.  See  West  Indies,  1* 

2.  ANinTITT,   1. 

INTEREST. 

1.  iSeeLsoACT,  6. 

2,  Will,  IS. 

INTERPLEADER. 

1*  It  is  sufficient  to  support  a  Bill  of 
Interpleader,  that  each  of  the  De- 
fendants has  a  claim  to  the  matter 
in  question,  although  one  only  can 
maintain  an  Action  at  Law,  the 
principle  being,  to  prevent  a  Plain- 
tiff from  being  doubly  vexed.  It  is 
therefore  not  necessary  that  he 
should  have  been  actually  sued. 
M<n^an  v.  Marsack.  107 

2.  Upon  an  annuity  secured  by  a  rent- 
charge,  which  was  settled  in  trust 
for  a  married  woman,  being  set 
aside,  the  annuitant  is  not  entitled 
to  recover  the  considexBtion  given 


by  him  for  the  annuity  out  of  the 
arrears  of  die  rent-charge  paid  into 
Court,  under  a  decree  made  upon 
a  Bill  of  Interpleader,  filed  by  the 
owner  of  the  estate  subject  to  the 
rent-charge.  AngtU  v.  Hodden. 
Page  169 


JURISDICTION. 

1.  See  Shipfxmo,  2. 

2.  West  Indies,  1. 
S.         Annuity,  L    - 

4.  Commission    to    ascertain 

Boundaries. 

5.  Solicitor,  2. 


LEASE. 

See  Vendor  and  i^urchaser,  5,  6. 

LEASE  (RENEWAL  OF). 
See  Trust,  1. 

LEGACY. 

1.  SeeWiLL,  1. 

2.  Legacy  upon  c<mdhion  **  that  the 
*^  Legatee  shall  change  the  course 
«*  of  life  he  has  too  long  followed, 
<^  and  give  up  low  company,  fre« 
«  quenthig  public  houses,  &c"  The 
condition  is  such  as  a  Court  will 
carry  into  effect ;  and^  the  evidence 
not  being  condonTe,  an  Inquiry 
was  directed,  fdlowing  the  words 
of  the  bequest.  TatUrtatt  ▼. 
HonodL  26 

3.  a£5000  given  by  will  to  trustees, 
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upon  tnut  to  invest,  and  pay  the 
interest  to  A*  for  life,  and  afler  her 
death  to  transfer  the  principal  to 
B^  Under  a  Decree,  this  legacy  is 
paid  into  Court,  and  invested  in 
stocky  in  the  name  of  the  accountant- 
general,  previous  to  the  imposition 
of  the  duty  on  legacies  by  20  G.  3. 
c.  ^.,  B.  being  then  an  infant,  and 
therefore  incapable  of  discharging 
the  trustees. 

This  is  a  sufficient  appropriation 
of  the  legacy  within  the  words  of 
the  act  of  48  G.  3.  c.  149.,  ''paid^ 
"  retained^  satisfied^  or  discharged,"* 
before  the  10th  of  Oa.  1808;  and 
therefore,  upon  a  question  arising 
at  the  time  of  the  principal  be- 
coming payable,  it  was  determined 
that  no  legacy  duty  was  chargeable 
in  respect  of  it.  HUl  v.  Atkinson, 
Page  45 
4.  Devise  of  an  estate,  charged  with 
two  several  legacies  to  A.  and  B* ; 
and  in  case  A.  or  B.  die  without 
lawful  issue,  then  the  whole  of  the 
said  two  legacies  to  go  to  the  sur- 
vivor, his  executors,  &c.  A*  dies 
without  issue  in  the  Testator's  life- 
time. Held,  the  Legacy  lapsed, 
the  contingency  on  which  it  was 
given  over  being  too  remote. 

QtuBrcy  if  it  had  been  to  the  sur- 
vivor only,  and  not  to  his  executors, 
&c.  in  which  case  it  seems  that  the 
survivor  might  have  taken,  as  a  per- 
sonal benefit,  the  failure  of. issue 
being  construed  to  ^be  restricted  to 
''a  dying  without  issue  in  his  life- 
time? 

Qiuere,  also,  if  the  limitation  over 
had  been  immediate  on  the  death ; 


in  which  case  it  seems  that  it  would 
have  vested  in  the  survivor,  and  not 
have  lapsed  by  the  death  of  A.  in 
the  Testator's  life-time  ?  Massey  v. 
Hudson.  Page  130 

5.  Bequest  of  £300  to  A.,  to  be  paid 
to  him,  his  executors,  &c.  witliin  12 
months  afVer  the  death  of  B.  tVt  case 
£•  shall  happen  to  survive  my  voi/h* 
The  latter  words  construed  with  re- 
ference only  to  the  time  of  pay- 
ment, and  not  to  make  void  the 
legacy,  B.  having  died  in  the  life- 
time of  the  Testator's  wife.    Ibid, 

6.  Where  no  direction  is  given  as  to 
surplus  interest,  and  the  capital  h 

'  made  payable  at  a  future  time,  the 
surplus  interest  falls 'into  the  re- 
sidue. 

Interest  of  a  residue  goes  with 
the  capital ;  but  not  the  interest  of 
particular  legacies.  Leake  v.  jRo- 
binson.  384 

7.  See  Will,  14,  15. 

8.  Bequests  not  to  individualsi  but  to 
classes  of  persons,  not  to  be  altered 
because  some  individuals  of  an  in- 
tended class  are  incapabie  of  takings 
either  into  particular  bequests  to 
the  individuals,  or  by  subdividing 
the  class  itself.    Leaie  v.  Robinson, 

390 

9.  See  Vesting,  3. 

10.  Perpetuity,  3. 

11.  Will,  19,  20. 

12.  Bastard,  1,  2. 

LIEN. 

i.  There  are  liens,  which  exist  only 
in  Equity,  and.. of  which  Equity 
alone    can  take,  cognizance;   but 
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lien  for  freight  is  not  one  of  them. 
Gladstone  v.  Birle^.  Page  40S 

2.  The  question,  whether  a  tradesman 
has  a  lien  on  goods  in  his  hands  for 
the  general  balance,  or  only  for  so 
much  as  relates  to  the  particular 
goods,  is  decided  on  the  same 
grounds  at  law  and  in  equity.  To 
extend  it,  the  party  must  show  an 
agreement,  or  something  from  which 
to  infer  an  agreement.    Ibid.     404 

LIMITATIONS  (STATUTE  OF). 
See  Deed,  Construction  of. 

LUNACY. 

1.  Practice  of  making  an  allowance  to 
the  immediate  relations  of  a  lunatic, 
other  than  those  whom  the  Lunatic 
would  be  bound  to  provide  for  by 
law,  extended  to  the  case  of  bro- 
thers and  sisters  and  their  children, 
and  founded  not  on  any  supposed 
interest  in  the  property,  which  can- 
not exist  during  the  Lunatic's  life- 
time, but  upon  the  principle  that 
the  Court  will  act  with  reference 
to  the  Lunatic,  and  for  his  benefit, 
as  it  is  probable  the  Lunatic  him- 
self would  have  acted  if  of  sound 
mind*  The  amount  and  propor- 
tions of  such  an  allowance  are, 
therefore,  entirely  in  the  discretion 
ofthe  Court. '  Ex  parte  Whithread^ 

99 

2.  Construction  of  the  act  36  G.  S. 
c.  90.  s.  S.  directing  the  transfer,  in 
certain  casett,  of  stock  standing  in 
the  name  of  a  Lunatic  or  of  his 
committee ;  not  to  extend  to  stock 
stndiog  in  the  name  of  another, 
to  which  the  lunatic  is  entitled  as 


administl'ator.  Bt  parte  Adams^ 
Page  112 
S.  Solicitor  under  a  commission  of 
lunacy,  not  to  be  ^pointed  receiver 
of  the  estate  of  the  lunatic.  Ex 
parte  Pineke.  452 


M 

MANAGER. 
See  Receiver. 

MARRIAGE  SETTLEMENT. 

1.  See  Election. 

2.  Settlement  by  husband,  of  money, 
in  tfust  to  pay  the  interest  to  the 
wife  during  her  life,  wilih  a  proviso 
against  anticipation.  The  husband 
joins  with  a  surety  in  a  covenant 
to  pay  an  annuity,  secured  by  the 
wife's  assignment  of  the  interest 
to  become  due^  and  ofthe  principal 
sum  in  the  event  of  there  being  no 
children  of  the  marriage.  Held, 
the  surety  not  entitled  to  any  re- 
medy in  equity  under  the  assign- 
ment in  respect  of  his  payment  of 
the  arrears  ofthe  annuity  recovered 
against  him  by  an  action  upon  the 
covenant,  although  he  had  no  no- 
tice of  the  proviso  against  antici- 
pation in  the  settlement ;  a  charge 
of  fraudulent  concealment  not  being 
sufficiently  established.  And,  even 
if  fraud  had  been  fully  made  out 
against  the  wife,  it  seems  that  it 
would  not  be  sufficient  to  support 
the  assignment,  which  would  be  to 
give  her  a  power  of  alienation 
against  the  intention  of  the  settlor, 
Jackson  v.  Hoh/iouseJ  483 
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3*  By  deed  poll,  on  the  marriage  of 
jr.  S,Mf  Lady  S.  (his  mother)  co- 
veiumto  that  ^500,  then  due  to 
her  on  mortgage,  shall  become  his 
absolute  property  at  her  decease. 
The  mortgage  being  paid  off,  the 
produce  is  laid  out  in  Exchequer 
bills,  which  are  sold  by  J.  S.  /f., 
under  a  power  of  attorney  from 
Lady  5.,  and  the  produce  of  those 
Exchequer  bills  laid  out  by  him, 
under  the  same  authority,  in  the 
purchase  of  stock  in  the  name 
of  Lady  S»  Lady  S.  subsequently 
makes  an  assignment  of  £14,3i8 
three  per  cents,  standing  in  her 
name,  to  the  Flaiatiff,  abanker.at 
Vienna^  without  notice  of  the  deed 
poll,  as  a  security  for  advancesi 
Upon  proof  that  the  produce  of  the 
Exchequer  bills  constituted  a  part 
of  the  stock  no  as^igned^AeU^  that 
the  Plaintiff  vas  not  entitled  to  the 
benefit  of  that  security,  as  against 
the  personal  representatives  of  «/• 
S.  H.t  or  those  claiming  after  hjm 
under  the  settlement,  to  the  extent 
of  the  stock  proved  to  have  been 
purchased  widi  the  produce  of  the 
Exchequer  bills*  Liebman  v.  £Rsr- 
court.  Pagt  521 

4.  By  articles  previous  to  the  mar- 
riage of  F.  jY.  and  JS.  iS.,  the  wife 
grants  to  trustees,  &c.  an  undivided 
sixth  part  of  c^tain  estates  for 
eighty  years,  if  &  iV.  should  so 
long  live,  and  then  upon  trust,  (so 
soon  as  convenient  after  the  death 
of  S.  N.  and  after  settlement  made 
by  the  husband  of  an  estate  called 
the  F,  estate;  and  of  a  rent-charge 
of  £260  to  which  he  was  entitled 


in  reversion,  expectant  on  the 
death  of  S.  N.)  absolutely  to  sell 
and  dispose  of  the  same,  and  apply 
the  money  arising  from  the  sale 
thereof,  and  of  the  other  premises 
after  mentioned,  upon  the  trusts 
"  after  mentioned.  By  the  same  ar- 
ticles, the  husband  covenants,  with- 
in two  years,  to  convey  the  F. 
estate  to  the  same  trustees,  upon  the 
like  trusts  as  were  declared  as  to 
the^d  undivided  sixth ;  and  like- 
wise covenants,  within  six  months 
after  the  death  of  S.  JV.,  to  settle 
upon  them  the  stud  rent-charge 
upon  the  trusts  therein  mentioned*. 
The  trusts  of  the  monies  to  arise 
by  sale  of  all  the  premises  directed 
to  be  sold  are  then  declared,  to  the 
husband  for  life,  then  to  the  issue 
of  the  marriage,  and,  in  default  of 
issue,  as  the  husband  should  ap- 
point. The  husband  dies  in  the 
life-time  of  S.  N.  without  issue, 
having  by  his  will,  after  confiiming 
the  marriage  articles,  given  to  his 
wife  all  the  real  and  persooal  estate, 
to  which  he  became  entitled  by  his 
marriage,  and  which  should  remain 
undiqKwed  of  at  his  death,  and  die 
residue  of  his  p^sonal  estate  and 
appointed  her  his  executrix,  and 
having  devised  all  other  his  real 
estate  to  his  wife  for  life,  with 
remainder  to  the  Defendant. 

S.  N,  aftervrards  dies.  No  sale 
takes  place,  and  no  settlement  is 
made  of  the  F.  estate,  according  to 
the  articles.  The  widow  enters  into 
possession  of  that  estate,  conceiving 
herself  to  be  only  entitled  as  tenant 
finr  life  under  the  will  of  her  hus- 
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band;  aad,  upon  her  dAth,  the 
Defendant  enters,  as  entitled  in  re- 
mainder under  the  same  will. 

Upon  a  bill  filed  by  the  executor 
of  the  widow,  to  whom  she  had 
devised  all  the  residue  of  her  estate 
real  and  personal,  claiming  to  ha,ve 
the  F.  estate  sold  under  the  cove- 
nant in  the  marriage  articles,  and 
the  produce  paid  to  him  as  part  of 
the  personal  estate  of  the  widow,  it 
was  decreed  accordingly;  the  Court 
being  of  opinion,  that  die  covenant 
to  convey  being  absolute  and  unqua* 
lified,  the  estate  must  be  considered 
as  having  been  converted  into  per- 
sonalty by  the  marriage  articles; 
that  the  testator  could  not  be  held 
to  have  elected  to  take  it  otherwise, 
the  period  of  sale  not  having  ar- 
rived when  he  died;  that  the  will 
afforded  no  evidence  of  an  intention 
to  pass  it  as  real  estate ;  and,  lastly, 
that  the  widow  could  not,  by  any 
conduct,  tending  to  show  in  what 
light  she  considered  it,  at  all  affect 
the  question.  Stead  v.  Nemdigate. 
Page  521 

MISTAKE. 

1.  See  Pbactice,  12. 

2*        21. 

MORTGAGE. 

1.  An  Equity  of  Redemption  is,  after 
forfeiture,  a  merely  equitd>le  right, 
and  the  possesrion  of  the  Mortga* 
gor  is  more  precarious  than  that  of 
any  other  Cestui  que  trust*  In 
point  of  possession,  the  Mortgagor 
is  a  mere  tenant  at  will,  even  in 


Equity.     Cholmtmddey  v.  Clinton. 
Pfl|gc860 

2.  See  Trust,  4. 

3.  Tenant  in  Common,  2,  S. 

4.  Marriaob  Settlement,  S. 

MORTMAIN. 

See  West  Indies. 

MONEY  IN  COURT. 

See  Vendor  and  Purchassit. 


N 

NE  EXEAT  REGNO. 

Writ  of  Ne  Exeats  obtained  on  bill 
being  filed,  discharged  oa  the  ground 
that  the  Defendant  had  been  pre- 
viously arrested  at  the  suit  of  the 
Plaintiff  for  the  same  debt,  and  dis- 
charged. 

QfMrre,  if  the  writ  could  be  sup- 
ported on  affidavit  of  a  Inim  alleged 
to  be  due  under  an  agreement,  the 
specific  performance  of  which  is  re^ 
sisted  by  the  Defendant?  Raynes 
v.  Wise.  472 

NOTICE. 

1.  See  Trust,  1. 

2.  Evidence,  2. 

3.  Marriage  Settlxment. 


ORDER. 

1.  See  Injunction,  «. 

%       Practice,  21. 
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PARTNER. 

1.  See  Shipping,  2. 

2.  Debtor  and  Creditor,  2. 
S.        Shipping,  4.       ^ 

PATENT, 

The  Court  will  not  interfere  by  in- 
^  junction  to  prevent  the  violation 
of  an  agreement,  of  which,  from 
the  nature  of  the  subject,  there 
could  be  no  decree  for  a  specific 
performance,  as  for  instance,  to  re- 
strain the  Defendant  from  imparting 
the  secret  of  an  invention  which 
had  been  the  )«ubject  of  a  patent 
long  since  eitpired. 

To  support  a  patent,  the  speci- 
fication should  be  so  clear,  as  to 
enable  all  the  world  to  use  the  in- 
vention from  the  moment  of  the 
expiration  of  the  patent.  Neto'^ 
hery  v.  James,  Page  446 

PERPETUITY. 

1,  See  LsGACT,  4t.  . 

2,  Wiix,  S. 

3,  Executory  devise  transgressing  the 
allowed  limits  is  wholly  void,  not 
only  for  the  excess,  independently 
of  the  statute;  but  iecuSf  as  to 
executory  devises  within  the  scope 
of  the  statute.    Leake  v.  Robinson. 

389 

PETITION, 

See  Charitable  Uses,  3. 

PLEA. 

See  Practice,  10. 

POSSESSION. 

1.  Mere  possession  is  not  sufficient  ai 
Imxv,  to  bar  the  claim  of  the  true 


owner,  Unless  there  has  been  a  dis- 
seisin, or  something  tantamount. 
Cholmondeley  v.  Clinton,  Page  958 

2.  See  Mortgage,  1. 

9.  By  the  civil  law,  a  mere  permissive 
possession  cannot  give  title  by  pre- 
scription.   Ibid,  359. 

4*.  See  Time,  2. 

5.  Trust,  4,  5. 

POWER. 

1.  M,  M,  gives  to  tKe  Defendant  all 
her  freehold  and  copyhold  estates, 
upon  trust  to  permit  E,  S,  to  re^ 
ceive  the  rents,  &c.  during  her 
life;  and,  after  her  death,  to  sell, 
and  out  of  the  produce  to  pay 
£100  to  such  person  as  sHe  should 
by  will  appoint  E*  S,  by  will, 
without  reference  to  the  power, 
gives  5^100,  and  the  whole  of  her 
household  furniture,  to  the  Plain- 
tiff. It  was  charged  by  the  bill, 
and  not  denied,  that  the.  testatrix 
had  no  personal  property  at  the 
time  of  her  death,  besides  some 
household  furniture  to  a  very  small 
amount  in  value:  but  no  evidence 
was  gone  into,  and  an  enquiry  was 
asked  as  to  the  state  of  the  pro- 
perty at  the  time  of  making  the 
will,  vsiih  the  view  of  ^certaining 
that  the  testatrix  must  have  intended 
the  giit  of  the  aflOO  as  in  execution 
of  her  power.  But  the  enquiry  was 
refiised,  and  the  bill  dismissed. 
Jones  v.  Tucker.  533 

2*  No  enquiry  .as  to  the  quantum  of' 

•  personal  property,  to  determine 
whether  a  gift  is,  or  is  not,  in 
execution  of  a  power. 
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'  Seeis  as  to  an  enquiry  whether 
there  be  any  thing  but  copyhold  to 
answer  a  derise  of  land ;  the  ques- 
tion there  being,  whether  there  was 
any  thing  for  the  will  to  operate 
upon  at  At  time  when  it  was  made; 
whereas  a  will  of  personalty  speaks 
at  the  death.    Jones  v.  Tucker. 

Page  5S7 
PRACTICE. 

1.  The  signature  of  counsel  is  neces- 
sary to  an  answer. 

The  constant  and  undisturbed 
practice  of  the  Court  is  bindings  as 
the  law  of  the  Court,  without  posi- 
tive order.  The  old  practice  on 
country  commissions  equivalent  to 
signature  of  counsel.  Brovm  v. 
Bruce.  1 

2.  See  Intant,  K. 

3.  RsCBITBlty  L*«», 

4.  VbNDOR  AKD  FoUCBASSBy  1. 

&         Injunction,  2. 

6.  It  is  not  the  ordinary  practice  to 
restore  a  bill  which  has  been  regu- 
larly dismissed  fbr  wimt  of  prose- 
cution ;  but  this  may  be  done  under 
the  circimistances  of  the  case. 
Hanrutm  v.  S.  London  Watermorh. 

63 

7.  The  refusal  of  a  motion  to  dis- 
charge an  order  to  dismiss,  does  not 
constitute  a  ground  to  prevent  the 
party  from  applying  to  have  the  bill 
restored.    Ibid. 

8.  A  bill  which  has  been  regularly 
dismissed  will  not  be  restored  for 
the  mere  purpose  of  agitating  the 
question  of  costs.    Ibid, 

9.  See  Injukctiok,  4. 

10.  On  a  plea  to  a  bill  of  discovery, 
the  Vice-Chancellor  being  of  opi- 

Vol.  II. 


aion  that  a  Cestui  que  trust  could 
not  file  such  a  bill  without  the 
trustee;  in  whom  the  legal  estate 
was  vested,  directed  a  case  for  the 
opinion  .(if  a  Court  of  Law  On  the 
question'Vhere  tlie  legal  estate  ac- 
tually was,  and  ordered  the  plea  to 
stand  over  till  the  retiirn  of  the 
Judges*  certificate.  The  parties 
not  being  able  to  agree  on  die  case» 
a  motion  for  leave  to  amend  the  bill 
by  adding  the  trustee  as  a  Plaintiff, 
pending  the  Vice*Chancell<Hr's  or. 
der,  refused.  Ckdmonddey  v* 
Clinton.  '       Page  74 

11.  No  instance  of  a  bill  of  discovery 
being  amended  by  adding  parties  as 
Plamtifi.    Ibid.  77 

12.  Depositions  taken  on  the  part  of 
the  Plaintiff  having  been  suppressed* 
as  against  some  of  the  Defendants, 
on  the  ground  of  no  notice  until 
after  publication ;  upon  evidence 
that  the  omission  arose  from  a  mis. 
take  committed  by  the  clerk  to  the 
Plaintiff's  solicitor,  in  giving,  at  tlie 
Examiner's  office,  the  name  of  the 
clerk  in  Court  for  others  of  the 
Defendants,'  as  the  name  of  the 
clerk  in  Court  for  all  the  Defendants, 
in  consequence  of  which  the  Plain- 
tiff's witnesses  were  produced  only 
at  the  seat  of  the  clerk  in  Court  so 
named;  and  upon  the  Examiner's 
certificate  that  the  name  of  that 
clerk  in  Court  only  was  delivered 
to  him ;  the  Lord  Chancellor  gave 
to  the  Defendants  the  option,  either 
of  permitting  the  Plaintiff  to  re-ex- 
amine the  same  witnesses,  or  of 
allowing  the  depositions  to  stand, 
with  liberty  for  them  to  cros8*exa- 

Oo 
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mine  those  witaettes,  and  to  exa-  | 
nine  olh^^,  I 

The  Court  will  exercise  the  r^ht  of 
rectifying  a  mere  sl^i  in  any  of  its 
.preeeediogs.  Ckabkonddey  r.  Clin" 
torn  and  (Hhdn.  Page  81 

18.  Se^  VKHDaAANnPuilCHASlR^ 

14.  krr&RPLSADBR,  1. 

15.  The  general  rule  being  that  there 
shall  be  no  •revivor  for  costs  idone, 
yety  where  the  costs  have  been 
taxed  prenoas  to  the  abatement^  it 
'seems  there   is  a  right  to  revive 

merely  for  the  purpose  of  having 
^em  paid ;  and,  where  the  abate- 
ment has  hiippened  by  the  death 
of  the'  pmrty  in  whose  favour  the 
«costs were  awarded,  it isthe settled 
practice  of  the  Court  that  his  re- 
presentfttive  may  revive  for  such 
purpose.     L0wtfsn  ▼•  Coleheiier* 

US 

il6.  Held,  no  revivor  for  costs  except 
after  decree  to  account ;  but  shice 
over-ruled.'  Ibid.  115 

17.  A  cause  is  not  out  of  Cofurt,  fbi; 
this  purpose,  in  consequence  of  die 
bill  being  dismissed.  Enrolment  of 
the  decree  not  necesserjr  to  entire 
tfie  representative  of  a  pai^y  to  re- 
irive  for  costs.    Hid. 

IB.  Revivor  ftfr  costs  dec^reed  to  be 
paid  otit  of  a  particulacr  fund,  is 
another  exception  to  the  general 
rule.    Ibid. 

19.  See  Ihfakt,  2. 

20.  Where  tfie  Pldfttiff,  by  an  ittneiid- 
ed  bin,  required  the  Detifhdaht  to 
answer  as  to  dtttsdtk  facts^upoii  Che 
hisp'ection  of  papers  stated  t6  he 
left  by  thfe  ttaintiff  in  the  htofls  6f 
his  'clerk  in  Court,  the  Defendant 


having  obtained  one  order  for  timet 
was  allowed,  on  affidavit  that  the 
papers  were  not  left  for  inspection 
tilTsome  time  irfter  diat  order  ob- 
tained, as  much  time  in  addition, 
without  prejudice  to  the  uaual  order 
on  a  second  ap^cation,  after  that 
additional  time  was  expired*  FartU' 
voorth  V.  Yefmam.  Page  142 

21.  Mistake,  in  title  of  ord^r  fbr  se- 
questration, by  omissian  of  the 
words  <<  and  others,"  allowed  to  be 
rectified  by  amendment,  teserting 
the  words  omitted.  LofmUn  ▼•  Ccl- 
Chester.  995 

n.  QnuBre,  as  to  the  katfaerity  of 
commissioners  under  st  writ  of  se- 
questration to  seisfte  books  lltid  pa- 
pers, &c.  belonging  to  a  cor^MMtlon. 
Kid. 

23.  It  appears  that  the  cdt^mlssioners 
ha%e  Hitfthority  to  break  ttpen  doors 
in  discharge  of  th^  offiefe^  by  com- 
parison with  the  proceeding  uM^ 
a  commission  of  r^elliOli.    Ulid. 

24*.  See  Injukct'ion,  7. 

25.         RscBiVBR,  9. 

26."       Wastx,  2. 

27.  CHAaiTABX;X  tlsiii,  9i 

28.  SubstitutTon  of  service  of  sub- 
poena to  appear  and  answer,  reAised ; 
where  one  Defendant  resided  out 
of  the  jurisdiction,  and  the  other 
admitted  by  his  answeri  that  he 
had  a  power  of  attorney  from 
him  to  receive  the  arrears  (tlien 
due)  of  an  annuity,  which  it  was 
th6  object  of  the  bill  to  set  aside. 
Rickcord  v.  Nedri^.  459 

.29.  Motion  for  leave  to  amend,  after 
tepiication    filed,    and   suli^ccAas 
Served,  specifymg  the  nature  of  the 
4 
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intMdM  Mta^entil,  and  not  re- 
^  kpM^  k  fiiHhttr  apaMr»»  refined; 
the  cii^  Mni  thitt  df  ft  bill  filed  in 
1^14  i6  sti  aside  a  purbhase  made 
hi  lt9&,  fM*  fraud,  infer^^  from 
^at  undervalue,  tlie  Defendaniby 
fab  ansVer  denying  knowledge  of 
th^  tralue  at  ilie  time  <^  making  the 
jpufclUbe,  lUid  the  atnendn^enta 
nought  to  be  intirodiiced  tending  to 
fix  l^m  witb.the  fact  of  sudt  know- 
Jisdge.  Chtht^urch  ^.  &jfmmds. 
Page  4^ 
Wi  Motion  to  Ascharge  order  for  an 
ii^anction»  and  an  attathment  on 
which  the  injunction  had  iiaued, 
refused;  the  answer  htfving  been 
aworn  the  evenihg  before,  bot  not 
filed  tmtil  aft^r,  the  ii^usction 
issued.    Bruce  ▼.  Webb*  474 

31.  A  Plaintiff  is  entitled  to  the  com- 
mon injunction  immediately  on  an 
attlKshment  being  issaed.    Hid* 
SSL  8a  Vm  ExBAt. 
dJI.   ^    IvjVMCTioir,  is,  14. 
84*         Vendor  and  Purchaser. 

10 
S5»  Detendant  having  been  removed 
by  habeas  corpus  Aom  the  K.  B.  to 
the  Fleet  prison,  for  contempt  in 
not  putting  in  his  answer,  andhav- 
ing  procured  himsdf  to  be  after- 
wards recommitted  to  the  K.-B.,  in 
order  to  prevent  an  alias  piurteSi 
ordered  that  the  bill  should  be 
taken  pro  coiffhsso  against  him,  in 
de&alt  of  his  potting  in  his  answer 
by  tbe  timie  at  which  an  dias  piuries 
might  have  issued.  Shtrgei  v. 
Btown* 

PRESCRIPTION.: 

See  Possession,  3. 


PRESUMPTION. 

1.  See  Will,  1. 

2.  — — f  S. 

3.         ,  4. 

4.  Vendor  and  PuRCHAsisR,  6. 


R 
RECEIVER. 

1.  Formerly  areceiverwasnotentitled 
to  any  allowance  for  sums  of  money 
laid  out  by  him  on  the  estate  with- 
out a  previous  order.  But,  accord- 
ing to  the' present  practice,  a  re- 
ference is  directed  to  the  Master 
to  enquire  whether  the  transaction 
is  for  the  benefit  of  the  parties  in- 
terested. Tempest  y,  Ord.   Page  55  ' 

2.  Manager  of  a  West-India  estate, 
although  not  entitled  during  his 
absence  from  the  island  to  charge 
Commission,  yet  is  entitled  to  be 
allowed  all  such  sums  as  he  has 
reasonably  paid  to  others  to  whom 

•  he  has  entrusted  the  management. 
Forrest  v,  Eltoes.  72 

3.  Motion,  by  tenant  in  common,  for 
a  receiver  against  his  co-tenaht  in 
possession)  refused ;  not  amotmting 
to  a  case  of  exclusion.  Milbauk  v. 
Reveti.  405 

4»  See  LoNACT,  3.  - 

REFERENCE  TO  A  MASTER. 

1.  See  Infant,  1. 

2.  Receiver,  1. 

3.  Vendor  and  Purchaser,  1. 
4«         Shipping,  2. 

5.  ^Vendor  and  Purchaser,  4. 

6*  Invant,  4. 2. 

7.  Vendor  and  Purchaser,  9. 

8.  Power,  1,  2. 

Oo2 
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RELEASE. 

1,  See  DssDs  (CoNstROCTiON  of),  !• 

2. • »  7. 

REPUBLICATION. 
See  Will,  10. 

REVIVOR. 

See  Practice,  15,  16. 

REVOCATION. 

See  Deed  (Construction  of),  1. 


S 
SEQUESTRATION. 
See  Practice,  22,  23. 

SET-OFF. 

See  Debtor  and  Creditor,  1. 

SETTLEMENT  (VOLUNTARY). 
See  Vendor  and  Purchaser,  3. 

SERVICE. 

See  Practice,  38. 

SHIPPING. 

1.  Agreement  for  sale  of  ft  sKip,  void 
under  the  Registry  Acts,  for  want  of 
certificate  of  registry  being  duly 
recited  in  the  memorandum  of  sale, 
although  a  copy  of  such  certificate 
was  thereto  annexed. 

The  policy  of  these  actspreventsa 
Court  from  looking  on  one  who 
has  not  strictly  cortiplied  with  their 
provisions  in  the  light  of  a  pur- 
chaser.  Breajsterv.  Clarke.  PagelS 

2.  The  Court  of  Admiralty  is  open 
all  the  year  round  to  applications 
by  part-owners  to  restrain  the  swl- 


ing  of  ships  without  their  consent, 
until  security  given  to  thp  amount 
of    the  respective  shares.      But 
where  the  shares  are  not  ascer- 
tained, that  Court  has  no  jurisdic- 
tion ;  and,  in  sue*  case  the  Court 
of  Chancery  will  exercise  a  con- 
current jurisdiction,  by  injunction, 
to  restrun  the  sailing  of  a  slup  un- 
til the  share  of  the  party  com- 
plaining  shall  be  ascertained,  and 
security  given  to  the  wnount  of  it. 
In  this  case  it  was  referred  to  the 
Master  to  make  the  enquiry,  and 
settle  the  security.    Holijf  v.  Good- 
son.  PageTl 
3.  Injunction  to  restrain  the  sailing  of 
a  ship,  upon  the  application  of  a 
part-owner,    reftised;   where   the 
ship  was  mtended  to  sail  the  next 
day,  and  it  did  not  appear,  by  the 
affidavit  in  support  of  the  motion, 
that  there  were  any  circumstances 
to  account  for  the  delay  in  making 
the  application*     Chrutie  v.  Cra^r. 

1S7 
4f»  Construction  of  a  clause  in  a  char- 
ter-party, whereby  the  parties  "mu- 
"  tually  bound  themselTes,  espe- 
<<  cially  the  owni^  the  ship  and 
«  tackle,  and  the  freighter  the 
<<  goods  to  be  taken  on  board,''  in 
a  penal  sum,  ^'  to  the  true  and 
"  punctual  performance  of  every 
"  article  therein  contained,"  not 
to  give  to  the  ship-owners  any  lien 
in  equity,  on  the  goods  brought 
home,  either  for  dead  freight,  or 
demurrage. 
Only  one  construction  of  the  clause, 
at  law  and  in  equity.  GladtUme  v. 
Birley.  ^^ 
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SHIPPING. 
5.  Set  Lien,  1. 

SOUCITOR- 

I.  See  Lunacy,  3. 

^.  The  Court  has  no  jurisdiction  to 
order  the  taxation  of  a  solicitor's 
bill  of  costs,  for  business  done  in  a 
cause  In  the  Court  of  Great  Sessions 
in  IValeSy  where  there  is  no  deten- 
tion of  title  deeds,  nor  any  other 
matter  besides  costs,  in  dispute. 
Ex  parte  Partridge.         Page  500 

SPECIFICATION- 
See  Patent. 


STATUTE. 
48G.S.  C.U9. 
34G.9.C68. 
36G.d.c.90. 

9G.2.C.1. 
21  Jac  1.  c.  16. 
59&40G.S.  C.98 

8  Ann.  c.  19. 
52  G.  8.  c.  101. 


See  Legacy,  3. 
Shipping,  1. 
Lunacy,  2. 
West  Indies. 
Limitations. 
Perpetuity,  3. 
Copyright^  S. 
Charitable 
Uses. 


TENANT  IN  COMMON. 

1.  5ee  Receiver,  3. 

2.  Motion,  on  the  part  of  a  Plaintiff, 
for  the  production  of  a  deed  alleged 
to  be  in  possession  of  the  Defend- 
ant as  tenant  in  common  with  the 

'  Plaintiff,  refosed,  it  appearing  by 
the  answer  that  the  Defendant  had 
sold  his  share,  and  was  in  posses- 
sion of  the  deed  in  question,  only 
as  mortgagee  to  the  purchaser. 
Lambert  v.  Rogers*  489 


3.  A  mortgagee  has  no  right  to  show 
the  title  of  his  mortgagor.  Lam- 
bert V.  Rogers.  Page -4(89 

TIME. 

1.  See  Deed  (Constauctiok  of). 

2.  An  equitable  title  may  be  barred 
by  length  of  time,  but  cannot .  be 
shifted  or  transferred.  No  equity 
can  be  acquired  by  length  of  pos- 
session.   Cholmondeley  v.  ClinUm* 

360 

3.  See  Trust,  5. 

4.  Vendor  and  Purchaser,  5. 

TITLE. 

1.  i$e«  Vendor  AND  Purchaser,  I, 

2. 3;4» 

3.  Possession,  3« 

4.  Time,  2. 

5.  Trusts  4,  5. 

6.  Vendor  and  Purchaser,  5,5. 

7.  Alien. 

8.  Vendor  and  Purchaser,  9. 

TRUST. 

It  Settlement  of  a  renewable  lease  in 
trust  out  of  the  rents^d  profits  to 
pay  the  charges  of  renewal,  and 
subject  thereto  for  husband  aad 
wife  successively  for  life,  remainder 
to  the  first  son  at  21. 

The  trustees  having  neglected 
to  renew,  are  answerable  as  for 
a  breach  of  trust,  and  liable  to  pay 
to  the  son  the  amount  of  what  he 
had  laid  out  in  procuring  a  re- 
newal; to  be  repaid  to  them  out  of 
the  estates  of  the  tenanU  for  life> 
with  reference,  not  to  the  duration 
of  their  respective  possession,  but 
to  the  proportions  in  which  they 
would  actually  have  suffered  a  di« 
Oo  3 
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minution  of  rent  in  case  the  rents 
had  been  properly  applied  towards 
the  renewals* 
The  assignee  of  one  of  the  tenants 
for  life,  with  notice  of  the  settle- 
ment»  neither  primarily  liablei«nor 
to  be  called  upon  by  the  trustees 
to  contribute  towards  their  repay- 
ment ;  but  only»  in  case  of  all  the 
other  estates  provmg  insufficient,  to 
make  good  to  the  son  the  defici- 
ency. Montfort  v.  Cadogan.  Page  3 

2.  Upon  a  bare  trust,  no  estate  can 
be  gained  by  disseisin,  abatement, 
or  intrusion,  whilst  the  trust  con- 
tinues. ChohnondeUy  v.  CUnionf 
Hopkins  V.  Hopkins  (clu)         358 

3.  iSee  Disseisin. 

4'.  Cestui  que  trusty  having  a  sub- 
stantive, independent  possession, 
may  gain  the  l^al  estate  by  Dis- 
seisin; but  a  Mortg^or  cannot 
disseise  his  Mortgagees  because  his 
possession  is  that  of  the  Mortgagee. 
Cholmonddey  v.  Clinton.  361 

5.  So  long  as  a  trust  subsists,  the 
right  of  a  Cestui  que  trust  cannot 
be  barred  by  the  i^igth  of  time 
during  which  he  has  been  out  of 
possession.    Ibi4^  361 

6.  A  Cestui  que  trust  can  be  barred 
only  by  barring  and  excluding  the 
estate  of  his  trustee.    RuL      361 

7.  iS^VEKDOR  A^iD  Purchaser,  11. 


VESTING. 

1.  SecWiLL,  8. 

2.        12. 

3.        17. 


4.  Where  there  is  no  gift  but  by  a 
direction  to  transfer  ^^  from  and 
after  '*  a  given  event,  the  vesting 
must  be  postponed  till  after  that 
event  has  happened,  unless,  firt^m 
particular  drcumitanoes,  a  con* 
trary  intention  is  to  be  collecled. 
Leake  v.  RoUnson.  Page  887 

VENPOR  AND  PURCHASER- 
1.  A'  coplracts  wi^  jB.  to  purchase 
an  estate,  aod,  ^fter  acpepting  the 
title,  agrees  to  ^ell  to  C^  who  re- 
fuses to  complete  his  purchase  on 
the  ground  of  his  having  discovered 
a  will  made  80  years  ago,  not  set 
forth  in  the  abstract,  but  supposed 
to  affect  the  title.    Upon  a  bill  for 
specific  performance  by  the  original 
vendor  i^nst  J.,  who  by  his  an* 
swer,  (which  was  put  in,  and  the 
cauS^  set  doivn  for  hearii^,.  before 
this  discovery  was  made,)  admitted 
the  title;  qwere^  if  he  may  be  al* 
lowed  to  set  up  the  will  as  an  ob- 
jection to  the  title  *by  a  supple- 
mental answer. 
By  consent  of  both  parties,  a  rder« 
ence  was  directed  to  the  Master  to 
inquire  whethec  a  good^title  could 
be  made,  regard  being  lubA  to  th^ 
wiD  only.    Coffst  y,  Bq$ff.  ^ 

2.  Acts  of  ownership,  tanoiii|ti|ig  t/t> 
waste,  by  alteration  and  conyeraion 
of  ptopierty,  sufiSpi.f^i^  tP  Mj9f^  the 
Cpur^  tQ  ox^t  p^jfm^i^t  pf  pur^ 
ch^se-mpney  into  po^rt,  upQ9  ^^ 
ground  that  a  Vendor  bAf  li^  on 
the  estate  fpr  the  amount  ^4  flW'*^ 
have  filed  hi$  Bill  to  rjestrain  the 
Purchaser  in  possession  from  com- 
mitting such  acts  of  Qwpers^p. 
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Though  the  BUI  contaiiied  no  ch^ge 
of  ^uch  acts  hi^ving  been  com- 
mittedy  the  Order  wa«  made  on 
affidavit  supplying  the  fact:  the 
Defendant  not  having  answered,  nor 
being  in  contempt,  nor  under  any 
order  for  time.  Cutler  v.  Simons. 
Page  103 

3.  A  Court  of  Equity  will  not  assist  a 
Vendor  in  defeating  a  prior  volun- 
tary settlement  made  by  himself. 

Purchaser  objecting  to  title  on 
the  ground  of  a  voluntary  settle- 
ment made  by  the  Vendor ;  a  Bill 
for  specific  performance  by  the 
Vendor  was  dismisse^t  ^d  an  ex-» 
ceptioQ  to  the  Mailer's  report  ap- 
proving the  titlfi  allowed.  Smith 
V.  Qariawt.  123 

if^  Ttiorecan  be  no  r^erence  of  title 

.  f^o^  wbere  the  fitie  oniy  is  in 
fliipule*    Mofga*  v.  Shai».      138 

5.  GemnXfyt  a  porchater  shall  not  be 
aikMMAi«keep  both  the  poeseision 
of  the  ofllAte  md  the  purchase- 

.  iiuHioy;  htttinacasewherehewas 

•  willing  to  give  up  pocsession,  which 
he  hadudcen  under  the  agreement^ 
and  it  was  a  questioii  iriiether  there 
was  a  subsiidag  eontmcly  the  Lord 
Chancellor  refused  to  order  the 

.  piirchase-aioney  into  Court.    lUd. 

€.  On  a  Bill  by  Vendor  for  specific 
perfonnance  of  an  agreement  to 
take  a  leave  for  twenty-one  years, 
at  rack-rent ;  the  Master  having 
seporCod  in  favour  of  the  title  shewn 
by  ike  abstract,  and  an  reception 
bdag  taken  to  the  report ;  the  ques- 
tion was,  whether,  where  the  agree- 
ment is  silent,  the  vendor  of  a 
loasobold  interest  is  not  bound  to 


produce  the  tide  of  his  lessor  ?  and 
the  excepti^f^  wa3  allowed.  f^iUes 
V.  Hooker.  Page  ^U 

7.  Whether  the  interest  contracted 
for  be  freehold,  or  leasehold  for  a 
long  term  of  years,  or  a  short  lease 
at  rack-rent,  the  party  who  comefr 
for  a  specific  performance,  should 
be  prepared  to  shew  that  he  is  able 
to  give  what  he  seeks  to  compel 
the  other  to  take. 

Quare^  where  the  length  of  pos- 
session under  the  original  lease  has 
been  such  as  will  suffice  to  raise  a 
presumption  of  title.    Ibid. 

8.  Tlie  consequence  of  requiring  pro- 
duction of  the  lessor's  title,  in  the 
absence  of  any  stipulation  to  the 
contrary,  will  be,  not  to  render  pro- 
perty inalienable,  but  only  to  oblige 
the  owner,  if  he  does  not  mean  to 
produce  the  lessor's  title,  to  say  io^ 
on  entering  into  the  treaty.  Ibid^ 

9.  Objection  on  the  ground  of  non- 
production  of  Lessor's  dtle,  over- 
ruled, in  the  ca^e  of  a  Bishop's 
lease.    Fane  v.  Sfencer^        430  »• 

10.  See  Alixn. 

1).^  On  a  reference  of  dde,  the  Mas 
ter  having  reported  that  a  good  dde 
could  be  made.  Order,  referring  it 
back  to  the  Master  to  see  whether 
such  dde  could  have  been  made 
prior  to  the  filmg  of  the  Bill  by  the 
Vendor  for  a  specific  performaace. 
Birch  ▼.  Haynes.  44i 

12,  Affidavits  admitted,  after  answer^ 
to  be  read  in  support  of  a  modoa 
to  pay  purchase-money  into  Couxt. 
Defendant  being  in  possession,  and 
having  exercisedaots  of  ownership, 
payment  of  the  money  ordered,  id- 
Oo4 
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though  an  infant  heir  was  a  neces- 
aarypartytotheconveyance.  Brad-^ 
shao)  V.  Bradshato.  Page  492 

13.  Purchaser,  a  trustee,  acting  on 
behalf  of  himself  and  others  his  co- 
trustees, and  of  the  Cestui  que  truriy 
ordered  to  pay  purchase*money 
into  Court ;  the  agreement  having 
been  entered  into  in  the  name  of 
himself  alone ;  upon  affidavits,  that 
the  Plaintifi  (the  vendors)  had  no 
notice  of  his  acting  for  others,  and 
of  acts  of  ownership  committed 
since  possession  given  to  him  under 
the  agreement,  in  opposition  to  the 
answer,  alleging  notice,  and  deny- 
ing any  acts  of  ownership,  by  him- 
self, or  by  any  other  person  to  his 
knowledge.  Crutchley  v.  Jeming- 
ham. 


W 
WASTE. 

1.  See  Vendor  and  Purchaser,  2. 

2.  Injunction  against  permissivewaste. 
Ctddwall  V.  Bai/lis.  408 

WEST  INDIES. 

1,  The  statute  of  Mortmain  does  not 
extend  to  the  island  of  Grenada  f  in 
the  West  Indies  j  the  object  of  the 
statute  being  wholly  political ;  it 
having  grown  out  of  local  circum. 
stances,  and  being  intended  to  have 
only  a  local  operation.  Attorney* 
General  v.  Stewart.  143 

2.  Donations  inter  vivos  in  Mortmain 
are  not  prohibited  by  the  statute^ 
but  regulated ;  the  statute  requir- 
ing enrolment  in  the  Court  of  Chan- 


cery ;  by  which  is  meant  the  Court 
of  Chancery,  in  En^and^  where 
there  is  an  ancient  office  for  the 
enrolment  of  deeds ;  and  there 
being  no  enrohnent  offices  annexed 
to  the  Courts  of  Chancery  in  the 
colonies.  Ibid. 
3.  Regularly,  all  questions  of  title  to 
land  in  the  colonies  are  to  be  de- 
cided,inthe  first  instance,  by  Courts 
of  local  judicature,  from  which  an 
appeal  lies  to  the  King  in  Council. 
Ibid. 

WELL. 

1.  Testator  gives  to  A.  seiOfiOO,  to- 
gether with  the  furniture  in  his 
houses,  (plate  only  excepted,)  and 
appoints  him  executor*  Although 
the  legacy  constitutes  a  violent 
presumption  in  Law  that  the  Tes- 
tator meant  to  exclude  him  from 
the  beneficial  mterestin  the  residue, 
the  exception  out  of  the  bequest  of 
ibmiture  is  not  a  drcomstance  to 
confirm  that  presumption,  so  as  to 
preclnde  him  firom  giving  parol  evi- 
dence of  intention  in  his  fiivour ; 
such  evidence  bemg  abo  liable  to 
be  repelled  by  evidence  of  a  con* 
trary  intention. 

The  evidence  not  amounting  to 
a  direct  intention  in  the  executor's 
favour,  and  being  met  by  contrary 
evidence  tending  to'confinn  the  le- 
gal presumption  against  him,  he 
was  declared  by  the  Master  of  the 
Rolls  to  be  a  trustee  of  the  residue 
for  the  next  of  kin,  and  the  decree 
at  the  Rolls  was  nowy  upon  iq^peal^ 
affirmed.  * 
N.B.  In  this  case,  it  was  con- 
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tended  that  to  rebut  the  presump- 
tion of  kw,  it  is  enough  to  show 
evidence  of  an  intention  to  exclude 
the  next  of  kin,  without  any  evi- 
dence of  dfarect  intention  in  &vonr 
of  the  executor;  but  the  Lord 
ChanceUor's  judgment  seems  to 
have  left  that  point  undecided. 
Langkam  v.  Sanfard.  Page  6 

2.  If,  on  the  &ce  of  the  will,  there  is 
not  an  apparent  intention  to  ex- 
clude the  executor,  parol  evidence 
of  such  mtention  is  not  admissible. 
Hid.  17 

3.  Where  a  Testator  gives  a  legacy 
to  A.  by  will,  and  afterwards,  by 
codicil,  appoints  him  his  executor, 
fuaref  if  the  violent  presumption  to 
exclude  him  from  the  surplus  arises. 

But  where  the  appointment  fol- 
lows the  gift  of  the  legacy,  though 
at  any  interval  in  the  same  instru- 
ment, the  rule  does  apply,  because 
the  whole  instrument  must  be  con- 
strued to  have  effect  at  once  from 
the  moment  of  signature*    Ibid.  21 

4w  In  the  construction  of  a  will,  it  is 
to  be  presumed  that  the  Testator 
was  acquainted  with  the  Rules  of 

,    Law.    Ibid.  22 

5*  Where  parol  evidence  is  let  in  to 
explain  a  will,  the  first  evidence  is 
that  of  declarations  made  at  the 
time  of  executing  it.  The  evidence 
of  declarations  made  before  and 
after  is  entitled  to  little  attention 
in  comparison.    Ibid.  23 

6.  To  auUiorise  the  rejection  of  words 
in  a  will,  there  must  be  an  absolute 
impossibility  of  construing  the  vdll, 
those  words  being  retained.  The 
mere  improbability  that  a  Testator 


could  have  meant  what  he  has  ex- 
pressed^ neitiher  amounts  to  a  cause 
for  rejection,  nor  renders  the  de- 
vise void  for  uncertain^.  Cham' 
ben  V.  Brail^onL  Page  25 

7*  Testator,  after  making  a  provision 
for  the  maintenance  of  his  chBdren, 
gives  «<  all  the  rest,  residue,  and 
*^  remainder  of  his  real  and  per- 
''  8onalestate,'*tohi8Son7.JF.G., 
**  to  be  a  vested  interest  on  his  at- 
'<  taining  the  age  of  21 ;"  and,  **  if 
"  he  shall  happen  to  die  before 
'<  21,"  then  to  his  dau^ter  E.  G. 
with  remainders  over.  The  rents 
and  profits  are  to  accumulate  until 
T.W.  G.  attains  21,  or  dies  under 
that  age.   GlanviB  v.  GlawoiU.    88 

8.  Testator  by  Will  charges  all  his 
estates  with  payment  of  debts,  and 
makes  his  son  residuary  legatee; 
afterwards  purchases  copyholds 
which  are  duly  surrendered  to  the 
use  of  his  will,  and  by  codicil  de- 
vises those  copyholds  to  his  son  in 
fee. 

The  codicil  held  a  republication 
of  the  will  so  as  to  subject  those 
copyholds  to  the  payment  of  debts. 
R&aley  v.  Etfton.  ,  128 

9.  Devise  to  A.  and  B.  **  between 
**  them."  These  words  constitute 
a  tenancy  in  common.  LaMrook 
V.  Coek.  70 

10.  Gift  of  real  and  personal  estate, 
to  trustees,  upon  trust  to  apply  the 
rents  and  dividends,  (or  so  much  as 
they  should  think  fit,)  to  the  main- 
tenance, &c.  of  W.  R.  JL  until 
twenty-five ;  then  to  permit  him  to 
receive  the  same  during  his  life; 
and  after  his  death  to  apply  the 


564 


IMOBX  TO  THE  PRINCSPAL  MATTEB8. 


sfDie  (or  lopiud),  if^)  tn  Ibe  nwn- 
.  teBiMic^i  Ac.  of  all  9p4  ^v^  Ibe 
(Mir^n QiWnR,Jt.  mill tv^^- 
fire  respocdvdy ;  Ihea  upon  trust 
to  aflflign  and  traatftr  to  such  chil- 
dren so  attainmg  tweaUf'S^^  **  and 
in  case  W.  R.  IL  shall  die  without 
leaving  issue  living  at  the  time  of  bis 
death,  or  leavbg  such,  and  all  die 
i>efore  tweaty^re/'  upon  trast  to 
pay,  &C.  unto  and  amosig  all  and 
every  the  brothers  and  sisters  of 
W.  R.  R.  share  imd  share  alike, 
upon  their  attainment  of  twenty- 
^ve,  or  marriage  respectively ;  fol- 
lowed by  a  gift  of  residue,  upon 
trust,  as  to  one  moiety^  to  permit 
the  testator's  daughter  A*y  and  her 
husband,  to  receive  the  rents,  &c. 
during  thdr  lives  in  successioni  and, 
after  the  death  of  the  survivor,  to 
the  children  («xcept  W.  R.  A.)  in 
the  same  manner  as  with  respect  to 
the  former  gift.  And,  as  to  the 
o&er  moiety,  upon  like  trusts  for 
the  testator's  daughter  i?.,  her 
husband  and  fiunily ;  with  survivor- 
ship between  the  respective  grand- 
children ;  and,  in  case  of  the  death 

'  of  either  of  the  daughters  without 
leavmg  issue  living  at  her  decease, 
then  to  the  children  of  the  surviv- 
ing daughter. 

Held,  that  the  limitation  to  the  bro- 
thers and  siste^  of  W.  A.  A.  in 
default  of  issue  living  to  attain 
twenty-five,  was  intended  to  include 
all  his  brothers  and  sisters  living  at 
'his  death,  and  was  consequently 
void  for  remoteness. 

Held,  vested  interest  at  twenty-five 
in  every  mstence  notwithstanding 


diffident  espresiioBS,  there  bemg 
M  anftecedttit  gift,  af  which  it  could 
have  been  die  testator's  intentioii 
merely  to  poatpone  the  ei^oyment ; 
the  gift  bemg  only  the  directioii 
to.  pa]|r  at  tventy^ve. 
A.  having  died,  leaving  issue,  the 
moiety  of  die  residue  intended  fi»r 
h^  children,  he}d  undttposed  of, 
as  being  void  for  remoteness.  The 
other  moiety  held  to  vest  in  contin- 
gency duTOig  the  Mfe  of  B.;  and, 
if  she  should  die  without  issue,  to 
be  well  given  over  to  the  children 
of  A.  Leake  v.  Roiinsoh.  Page  S6S 

11.  Gift  to  A*  for  hfe^  remainder  to 
his  children.  This  includes  aU  chil- 
dren^ both  diose  bom  before,  and 
those  bom  after,  the  testator's  deadi; 
the  rule  of  exclusion  being  an  arti- 
ficial rule  of  constraction.  Ibid,  982 

12.  Tlie  Court  inclines  to  constme  a 
residuary  clause  so  as  to  prevent 
intestacy.    Ibid.  386 

IS.  Gift  of  all  the  interest  is  a  ground 
for  presuming  an  intention  to  vest 
the  capital.  SecuSf  where  there  is 
only  a  direction  for  maintenance 
out  of  the  interest.    Ibid, 

14.  SefVi^sTiNG,  S. 

15.  A  testator  having  attempted  to 
give  to  all  his  grand-children,  and 
also  to  postpone  the  period  of  vest- 
ing till  twenty-five,  which  are  two 
objects  legally  inconsistent,  the 
Court  cannot  choose  between  these 
inconsistent  objects,  so  as  to  give 
effect  to  the  one  and  disappoint  the 
other.    Ibid.  388 

16;  See  L^ACY,  9. 
17.  With  re^i  to  personal  estate 
whatever  is  not  well  given  by  the 
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will  Mb  into  the  residae.  (t  is 
immaterial  how  it  lu^pens  that  any 
part  is  undisposed  of,  whether  by 
the  death  of  a  legatee,  or  by  the 
remoteness,  and  consequent  Ole- 
gality,  of  the  bequest.  Leake  ▼• 
Robinson.  ^  Page  392 

18.  The  limitations  of  a  particular  be- 
quest, and -of  the  residue,  may  be 
incongruous;  but  whatever  turns 
out  to  be  undisposed  of,  is  not  the 
less  residue.    Itfid.  S9S 

19.  See  BiiSTARD,  1,  2. 

20.  Mabhiags  Sbttlxmskt,  4« 

21.  Power. 


WORD& 

1.  SeeVfiti^e. 

2.        ^,9. 

S.  DXSD,  (COKSTRUCTIOK  OF),  6* 

WRIT. 

1.  Ds      RATXONABILIBUS       DIVISIS. 

Speer  ▼•  CratoUr.         Page  416 

2.  Db  pbeambulatiohb  f acibitba. 

Ibid. 


END  OF  VOL.  U. 


CHANGES 

AKD 

PROMOTIONS, 

ON  THE  BENCH  AND  AT  THE  BAR. 


THIS  day»  His  Honour,  The  Master  of  tJie  Rolls. 
Rolls,  sat  at  three  o'clock,  to  hear  the  few  re-  ^^'  ^•^^'" 
tnaining  petitions  which  stood  over  £rom  the 
preceding  evening,  and  to  deliver  Ids  judgment 
in  the  case  of  Scott  y.  Porcher  (a),  (the  only  capse 
which  had  been  heard  before  him,  and  was  then 
undecided) ;  after  which  Sir  Arikur  Piggott  rose, 
and,  in  the  name  of  the  Bar,  addressed  His 
Honour  as  follows : 

<<  Upon  your  retirement,  Sir,  from  that  seat 
of  justice  in  which  for  m(y*e  than  sixteen  years 
you  have  presided,  the  Gentlemen  of  the  Bar, 
attending  this  Court,  are  desiroi»  of  expressing 
the  sentiments  with  which  they  are  impressed  on 
an  occasion  of  great  regret  and  concern  to  them ; 
and  on  which  they  wish  to  o£fer  an  unfeigned 
tribute  of  that  respect  which  you  have  so  abun- 
dantly merited,  and  to  which  you  are  so  justly 
entitled* 

*^  The  promptitude  and  wisdom  of  your  de- 
cisions have  been  as  highly  conducive  to  the 

(a)  To  be  reported  in  the  third  Volume  of  thi^  Work. 
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benefit  of  the  siiit6r  as  ihey  hitve  been  eminently, 
promotive  of  the  general  administration  of 
Equity.  In  the  perfimnaace  df  your  important 
and  arduous  duties,  you  have  exhibited  an  un- 
interrupted e^uaniihity,  and  displayed  i^l  temper 
never  dii^urbed,  and  a  patience  never  wearied : 
you  have  evinced  an  uniform  and  impartial 
attention  to  those  engaged  in  the  discharge  of 
their  professional  duties  he^  and  who  havd  liad 
the  opportunity,  and  enjoyed  the  advantage,  of 
observing  that  conduct  in  the  dispensidion  of 
justice,  ivhich  hasi  beeh  conspicuously  edldulat^d 
to  fexdte  emuUfeion,  atid  t6  fcMb  aft  lUui^faiduii 
e&amidte  for  imitation. 

*»  Accept,  Sir^  the  tiordiil  and  sihctt-eJ  'tnsfhes 
of  those  whom  you  leave  devoted  to  the  labotirs 
of  this  place,  that,  with  ihe  gratifying  reflections 
whieh  wiU  be  the  ine^tihiable  rewai*d  of  sd  con- 
jftdet^te  a  pdttion  of  yottt  life  to  in^rilOriously 
and  eketopllEurily  employed,  you  may  enjoy  health 
and  ha^^lie^  in  tepose,  on  your  secession  from 
business  dnd  labour,  irom  the  toils  and  anxieties 
of  a  pidnfhl  judidal  station,  to  the  importance 
and  eminence  of  i^ldth  you  have,  in  so  grpat  a 
degree,  atid  in  so  distinguished  a  manlier,  con- 
tributed, and  oh  which^you  have  cast  additional 
lustre." 

To  whidh  His  Honout  tepli^di 

^  It  is  ifiipoistble  thdt  I  Oimld  rm  be  highly 
gratified  by  the  favourable  opinion  which  the 
Gentiemen  of  the  !bar  have  been  pleased  to  ex- 
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press  of  my  conduct  in  the  situation  from  which 
I  am  about  to  retire.  For  this,  and  every  other 
mark  of  their  regard^  I  thank  thfm  most  sin- 
cerely. The  kindness,  the  attention,  the  respect 
which  I  have  uniformly  experienced  from  them, 
will  never  be  obliterated  from  my  memory.  My 
conduct  towards  them  has  been  only  that  to 
which  their  own  merit  justly  entitled  them.  I 
have  always  found  them  alike  distinguished  foi: 
their  learning  and  knowledge  in  their  profes* 
sion,  and  for  the  honour  and  liberality  which 
they  have,  carried  into  the  practice  of  it.  The 
approbation  of  such  men  is  truly  valuable.  I 
receive  it  with  pleasure  -~  I  shall  remember  it 
with  gratitude. 

^*  Gentlemen,  farewell !  My  best  wishes  will 
ever  attend  you.*' 


At  the  first  Seal  before  Hilanf  Term,  1818, 
Sir  John  Lbach  took  his  seat  on  the  bench  as 
Vict-ChanceUor,  in  the  place  of  Sir  Thomas 
PLu^f£R,  who  succeeded  Sir  William  Grant 
as  Master  qf  the  Rolls. 


Printed  by  A.  Stnhaiiy  Law-Printer  lo  His  Majesty, 
Printers-Street,  London. 


r 


3  bios  0b3  533  lOO 


J    ^^^^^ 


i 


